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INDIAN 

MERCANTILE LAW 


<)HAPTER I 

INTRODUCTION 


Mode of Treatment :—Tlio subjeciB included in* this book 
have been dealt with in ihe following older with the object of 
maintaining a running link between the topics. 

‘ AVe know that trade or business may be carried on by an 
hidIvulual or by ti partnership eon(‘ern or by a company; and 
in each case agents may be employed for the purpose. 

\ In carrying on d trade one has to enter Into contracts with 
' jieople f(jr various juirposes, lie has to sell and purchase goods; 
j the goods ha^e to be carried over land^ or scaj or air; they 
have to be 'insured against fire, accident, or loss; and pay¬ 
ments for them Imve to be facilitated through negotiable 
instrinnents. In business transactions one also finds securitieSf 
■ against inone> due oi liabilities to be incurred in transactions 
between different jiersons. In tliis category we find secvrities^ 
mortgage, pawn, pledge and hen. There is a certain class of 
business known as hanhnuf wdiicli deals with tliese securities 
I and which facilitates payment in connection with inland and 
\ foreign tiade. 

The fruits of labour and skill of a man are safe-guarded 
against violation by imitation or plagiarism, etc. This is done 
by legislature by eriafting Patent, Trade Mark and Copyrights 
.trf.s, etc., and by court by granting injunction against 
Passing off, 

^ In cavse of commercial failure or difference as to respective 
; lights of parties, one has recourse to the law of insolvency or 
I arbitration. 

Then we notice some humanitarian legislations which have 
followed ill the w«ike of industrialisation and factory system, 
such OhS Factories Act, Trade Disputes Act, Workmcn\s 
^Compensation Act and other labour legislations, 

1 Besides the above-noted subjects there are other mipcel- 
' laneous matters, more or less in connection with business 
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transactions, namely, Registration, Limitation, Stamp, 
Income-tan and Tariff. These are also of imporance to the 
business people, 

Mercantile Law—its limits: —By Mercantile or Commercial 
Law one ordijiariiy understands particular portions of the law 
dealing with rights and liabilities or obligations arising out 
of ordinary transactions between people engaged in business or 
commerce, that is, merchants and traders. There is practically 
no consensus of opinion regarding the limits of mercantile 
law. The editor of the Compendium of Mercantile Law by 
John William Smith has omitted the law of merchant ship¬ 
ping, the law of patents and trade marks, contracts ot hiring 
and service, from the 13th edition of the book. No doubt it is 
very difficult to make a division between the mercantile law 
and the other parts of the law of contract. “The French Code 
de Comviercc includes commerce in general, (*oniprising a 
miscellaneous group of subjects su(‘h as partnership, commer¬ 
cial agency, bills of exrdiange, the contract of aftreightment, 
Insurance, general average, faillilites et hanqnerontes, and 
commercial jurisdiction; and the Italian Code de Comynerao 
and the German Handelsgesfzhiich contain similar matter.’’ 

But so far as tlie present treatise ivS concerned, we have 
included in it all the subjects which have been prescribed by 
the different Indian Fniversities for students of commerce, 
together with (certain other topics which have been considered 
proper for being dealt with along with the said subjects, for 
the benefit of the people engaged in trade or commerce. 

English Mercantile Law—^its history and developments —The 
history of the /ex mercatoria is very interesting. It is based 
on Itoman Law and it is a collection of maritime usages and ^ 
customs. In the middle ages commerce was carried on by t 
means of great fairs where people from different places and 
countries came and exchanged goods, and then after settlement 
of disputes and differences, they dispersed. So market law 
became expanded and modified. Thus the necessity of market 
rotjirts was recognised. Their proceedings were of a summary 
nature. 

“The history of mercantile law may be roughly divided 
into three periods: first, a time when mercantile law, so far 
as it existed, 'was administered in special courts, and for the 
purpose of settling the disputes of a special class, subject to * 
peculiar duties and possessed of peculiar rights; a second 
period, in which mercantile law chiefly consisted of a body of 
customs, to be proved, in case of doubt, as facts, and binding 
only upon a special class; a third period, in which these 
customs are incorporated in the general law, and are binding 
lipCii all, whether merchants or not.’’ v 
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[‘AnothiJr division may be suggested. The first period 
^nds to fhe appointment of Coke as Chief Justice; the 
^d, fron that event to the appointment of Lord Mansfield 
iChief Jlstice, in May, 1756; and the last, from that date 
tthe tiin^/^ But this division fails to note the 

Ijvices of Lord Holt towards the development of English 
lircantilelaw/^ 

The coimon Law of England is the oldest unwritten law 
thioh has ►een judii ially evolved from the general custom of 
he oountfi It means the law as administered in the Kings’ 

‘ jDqurfc aft^ the Norman eonciuest. It also includes ancient 
^egal treaiiseB by eminent jurists. It is often said that it 
^existed frui beyond legal memory, which is supposed to carry 
us to thei Origin of the British Parliament. As at present 
understoof it indudes the Law Merchant and the Law 
Mari rime—these two exclusively deal with mercantile matters. 

‘'LawJMerchant is neither more nor less than the usages 
of merchints and fr iders in the different departments of trade, 
ratified hr the decisions of courts of law, which, upon such 
usages beng pioved before ihem, have adopted them as settled 
law with a view to the interests of trade and the public 
eonvenieme, the courts proceeding herein on the well-known 
principle of law that, with reference to transactions in tho 
different iepartmenis of trade, courts of law, in giving effect 
to the cortracts and dealings of the parties, will assume that 
th^ latter have cleiJt with one another on the footing of any 
xBtoms o! usage pif vailing generally in the particular depart¬ 
ment. this proc ess, what before was usage only, unsanc- 
tinned b\ legal decision, has become engrafted upon or 
in^’orporated into, t)ie common law, and may thus be said to 
f »rin partof it ’’—Goodwin v. Roberts (1875), L.R. 10 Ex. 337 

iol6). 

Thus the Law merchant (/ex viercaioria) consists of a body 
of legal principles founded on the (uistoms and usages 
prevalent among merchants in their dealingvS with each other. 
It was originally administered in the Staple Courts or in the 
Star Chamber. The Admiralty Courts also administered mer¬ 
cantile law. And we know that there was a great conflict 
between tie Admiralty Court and the Courts of Common Pleas 
in Coke’s time. The lex inercatoria may be said to be a part of 
the jns gentium. Sometimes it is spoken of as a form of 
private international law. An important source of this law 
consisted of the collection of maritime usages and customs. 

During the time of Chief Justice Coke (in the reign of 
James I) it was administered for settling disputes between 
merchants. Activities of Lord Holt during the reign of Anne 
aie aleo memorable. He introduced into English law the whole 
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lloman Law of bailments. But during the time of tford Chi 
Justiee Mansfield (died in 1793) various customs jf the 
cantile people were judicially recognised bjr hinj, and t 
out<^rae was a body of customs referred to in casp of douj 
arising out of transactions between mercantile pjople on/^ 
TTltimately all these principles and customs were embodied 
the general law of the land. . * * \ ^ 

The Law Maritime was originally adininifetered n Enghm 
by th6 Courts of Admiralty and it dealt with mar^me trans^ J 
actions between the people. 

‘^The decisions of the courts have done much } develop^p 
mercantile law, especially in regard to agency, insuance, and 
sale. Much more has been efiected by legislation and the ^ 
various codifying measures relating to joint stock (|mpanies, f 
partnerships, bills of exchange, sale of goods, marinclnsurance ! 
and bankruptcy, approach nearer to a complete men ititile code \ 
than the so-called Codes de Comnieri e of oilier counlries.’^ 

Thus the general body of the connnon law in Ihgland is 
‘‘a body of natiomd custom which the people have ound out 
for themselves to be just, salutary and convenient, Aid which 
they have moulded from time to time to meet the changing 
conditions of society.’’ 

Principles of Equity :—The principles of aire 

nothing but rules of justice enunciated l>y a njimber of 
eminent Lord Chancellors of the Courts of Chtneery) of 
England to mitigate the rigouts of English Common|Law. Ilut 
these rules of Equity in course of time became fixed ifs rules of 
Common Law, and after the passing of the Judiejijturo Acts 
of 1873 and 1875, law and equity came to be adipinisiered 
equally by all the divivsions of the High Court of Jiistice and 
in case of a conflict between the rules of law and tlie rules of 
equity, the latter prevailed. 

Hf3tory of Indian Mercantile Law:—In the beginning 
the 18th century English traders in India found it neces8< 
to introduce commercial legislation based on English Mer^^, 
tile Law in carrying on trade in the Presidency towns. 
reasons behind the introduction of it in India w^re that it 
prevailed in their own country and they were accustomed to 
its principles and that it was considered prudent that the 
Indian mercantile law should be based on principles recognised 
throughout the mercantile world. 

We may briefly note haw the principles of nrercantile law 
had been gradually introuuced in India. Under the Charier 
of 1753 the English Statutes and Common Law as modified by 
local (Indian) circumstances were introduced in the three 
Presidency towns only, Vith respect to transactions between 
the people% but suits between the ‘^uatives’ were excluded from 



tNTEOtmCTlON 


S 

the jurisdiction of tUe courts unless both, the parties sutei^itted 
to it. The Supreme Court of Calcutta was established by tb® 
IJugHsh Act of 1781» for trial of cases between the iuhabitauts 
of Calcutta. In case of any dispute betwecu parties in matters 
of contract, it was decided, when the parties were Mahomedans*, 
by the Mahomedan Law; and when the parties were Hindus^ 
by the Hindu Law; but when one of the antagonistic parties, 
was a Hindu or fi Mahomedan, by the laws and usages of the 
defendant. Tinder the Act of 1797, similar courts had been 
established in Madras and Bombay. But the Mofussil Courts 
decided disputes according to justice, equity and good 
oonmdence. 

Sources of Indian Mercantile Law : —The sources of mercan¬ 
tile law as administered in India may be classified as 
follows;—(1) Acts of Parliament, (2) English (/ommon Law 
including Law Merchant and Maritime Law, (3) Principles of 
English Equity Courts, (4) Acts of the Governor-General in 
Council, (5) Acts of the Local or Provincial Legislatures, ^nd 
(0) Leading cases. 

Under the Government of India Act, 1935 (26 Geo. o* 
Cli. 2), powers of legislation have been distributed amongst 
the Federal legislature and the Provincial legislature in Part 

Chapter I; and in tlie Seventh Schedule three lists haye 
been appended, viz.^ 'Federal List\ 'Concurirent LegislaUt^e 
T/UV and 'Pro'vincial Legislative List' whereunder respective 
matters have been enumerated. The following anmngst others 
are included in the 'Federal Legislative List\ viz*, marine 
shipping, admiralty jurisdiction, carriage of passengers and 
goods by sea or by air, copyright, inventions, denigns, trado* 
marks and merchandise marks; cheques, bills of exchange^ 
promissory notes, etc.; corporations, that is to say, the incor¬ 
poration, regulation and winding up of trading corporation 
including banking, insurance and financial corporations, etc.; 
of regulation of labour and safety in mines and oil fields. 

f Under the 'Concurrent Legislative List\ we find, amongst 
others, the following:—contracts, including partnership, 
agency, contracts of carriage; bankruptcy and insolvency; 
factories; welfare of labour; conditions of labour; provident 
funds; employer’s liability and workmen’s compensation; 
health insurance; shipping and navigation on inland water^ 
ways; carriage of passengers aU'^^^oods on inland water-ways. 

We find the following amongS^ others, under the 'Provin¬ 
cial Legislative List' \ —communications, that is to say, roads, 
bridges, ferries; minor railways; inland waterways; regula¬ 
tion of mines and oil-fields; trade and commerce within the 
Province; incorporation, regulation and winding up of 
corporations other than corporations specified in the Federal 
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Legislative List^ co-operative societies; dues on passengers 
and goods carried on inland waterways. 

Tlie principal matters under the mercantile law of India 
have now been codified by the Indian Legislature on principles 
yimilar to those existing under the English law, modification 
*f the latter being found necessary according to local pecu¬ 
liarities, conditions, and usages of the people When we find 
an enactment of the Indian Legislature regarding any branch 
of the merciintile law, we shall be guided by it. But in the 
absence of any such law or recognised custom on any point, 
the principle of English law applicable to mercantile trans¬ 
actions shall have to be followed {Mayor of Lyons East 
India Co., 1 M.I.A. 175). We find no complete code in India 
relating to contracts of carriage, fire insurance, marine 
insurance, etc. With regard to these and similar matters, we 
are guided by the English law as far as practicable. 

As to specific enactments by Indian Legislature dealing 
with different branches of mercantile law we may note the 
following important ones:—(1) Indian Contract Act (No. XI 
of 1872), (2) Indian Sale of Goods Act (ITT of 1930), (3) Indian 
Partnership Act (IX of 1932), (4) Indian Companies Act (VII 
of 1913), (5) Negotiable Instruments Act (XXVI of 1881), 
(6) Arbitration Act (X of 1940), (7) Railways Act (IX of 
1890), (8) Carriers Act (III of 1865), (9) Presidency-Towns 
Insolvency Act (III of 1909), (10) Provincial Insolvency Act 
(V of 19^), (11) Transfer of Property Act (IV of 1882), (12) 
Factories Act (XXV of 1934), (13) Workmen’s Compensation 
Act (VIII of 1923), (14) Employers’ Liability Act (XXIV of 
1938), (15) Employment of Children Act (XXVI of 1938), (16) 
Payment of Wages Act (lY of 1936), (17) Indian Insurance 
Act (IV of 1938), (18) Trade Marks Act (V of 1940), (19) 
Mines Maternity Benefit Act (XIX of 1941), etc., etc. 



CHAPTER 11 

PARTNERSHIP 

{Bds^ on Indian Partnership Act, No, IX of 1932) 

Hiftory of the Law of Partner^ip : —The law of partnership 
was codified in India by the Indian Contract Act XI of 1872 
The partnership portion of the law was contained ifi Chapter 
II of that Act. But the said Act was not exhaustive, and as 
the trade in India developed, Indian courts had recourse to 
English decisions, Now we find an independent Partnership 
Act in India, namely, Act IX of 1932. The main object of 
this enactment was to make the commercial law uniform by 
adopting the principles of the English Act and the leading 
decisions thereon with certain modifications. As to registra* 
tion of firms provisions have been made in this Act. This law 
of partnership is concerned with the rights and duties of 
partners as between themselves, and with the legal relations 
between the partners on the one hand and third persons on 
the other which flow from, or are incidental to, the formation 
of a partnership. 

In England we find the Registration of Business Names 
Act of 1916. In Burma there was a Registration of Business 
Names Act of 1920 which has been repealed by the Partner-^ 
ship Act of 1932, 

The present Partnership Act repeals Chapter II of the 
Contract Act, as the subject-matters therein dealt with ha%c 
been brought in the new Act. The general provisions con¬ 
tained in the Contract Act shall no doubt be applicable to the 
partnership contract unless they are inconsistent with the ex* 
press provisions of the Partnership Act. Explanations 2 and 3 
to S. 27 of the Contract Act shall not appV to partnership. 

Definitions: —^An **act of firrn^^ means any act or omission 
by the partners or by any of them or their agent giving ris'j 
to a right enforceable by or against the firm. (S. 2(a), ). 

Business^ includes trade, occupation and profeession. The 
partnership business ''must be limited to what are recognised 
among business men as commercial and professional business, 
Le., calling in which men hold themselves out as willing to 
sell goods, or skilled assistance or other service’’, 

But a person who is otherwise disqualified from carrying 
on a profession or business shall not be entitled to do the same 
by forming a partnership concern. Thus a Inirrister or a 
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pleader who is not properly qualified for carrying on his pro¬ 
fessional business cannot do the same by way of partnership. 

Partnership defined: —It is the relation between persons 
who have agreed to share the profits of a business carried on 
by all or any of them acting for alh (S. 4). The principal 
ideas involved in this definition are the following: — 

There must be more than one person, there must be a 
business to be curried on in common with the object of earning 
profit, the said business is to be carried on, on behalf of them 
all so as to make each one of the persons liable for the debts 
and liabilities of the concern. 

The persons who enter into this partnership are 
individually known as ‘partners’ and collectively the “Firm”, 
and the name under which their business Is carried on is called 
the “Firm Name'\ 

The principal elements of partnership are: — 

(1) the existence of more than one person; 

(2) the existence of a business; 

{3) the existence of the idea of making profit; 

(4) the existence of an agreement between the person-* 
with the object of sharing profits. Friendly or 
literary societies which have no object to earn profit 
are not partnerships; 

(5) the buiness is to be carried on by all or by any of 
them acting for all; 

(6) the partnership should not consist of more than 20 
persons, or, in the case of a banking firm, 10. Any 
association exceeding these numbers must be re¬ 
gistered under the Companies Act and not under 
the Partnership Act. 

Nature of partiiership: —It'is a voluntary contract entered 
into by a number of persons not exceeding a certain number as 
mentioned above. It does not arise by virtue of status simply. 

Hindu Family Business:—Joint family business may, from 
the outside, look like a firm. But it is not a firm or a 
partnership concern in the strict sense of the term, as one of 
the important elements, namely, the contractual relation is 
absent in it. Because ordinarily by virtue of being a member 
of the family one becomes a partner in the family business. 
The righte and liabilities of tbe members under such a business 
are governed by the Hindu Law. It is merely a non-coUtractual 
quasi partnership. (S* 5.) 

Burmese Budhista:—Burmese Budhist husband and wife 
carrying on a business as such are not partners under the 
Partnership Act in such business. (S. 6.) 





!) 

&c}gtetii!e or noti^existetice of paiMerahip: —Ie order to 
ascertaiE the existeEce of a partnership we have to get M the 
real agreement between the parties. Section 6 lays down that 
k a partnership is to be determined by considering all relevant 
^facts taken together as to the real relation between the parties. 
The earliest leading case on the point is Cox v. Hit^kmn (I860, 
8 H.L.C. 268), where it was held that the tine test of partner¬ 
ship was not participation in profits^ but whether thefeusiness 
was carried on by persons acting as agents of the piirties sought 
to be made liable. 

When two persons contribute a sum of money for the 
purchase of goods with the object of dividing the same after^ 
wards, they are not strictly hj)caking partners before such 
division, but are merely joint owners. But if instead of 
dividing the goods they resell them at a profit, then tliey 
become, in the legal sense of the word, paitners. 

In {Lyon v. Knowles (1803) 3 B. & S. 55G) a licensed pro¬ 
prietor of a theatre let the use of it to one Dillon for the 
purpose of dramatic entertainments. Dillon managed the 
theatre and bore all its expenses. The proprietor paid for 
printing and advertising iind the band. He also collected the 
door money and after retaining half of it handed the othej 
half to Dillon. Under these circumstances, the pi^oprietor o! 
the theatre and Dillcm were not partners as “there wm nothing 
in common between them, except that the gross profits were 
shared. In order to constitute a partnership between them 
there must be a participation of profits and not merely the 
participation of the gross profits of the concern in lieu of rent.“ 

The mere sharing of profits does not conclusively establish 
the existence of partnership. The receipt of a certain share of 
profits by the lender of money does not make him a partner. 
Similarly, the servant or agent receiving a certain share of 
profit as his remuneration will not malce him a partner. The 
receipt of annuity by the widow or child of a deceased partner 
does not convert them into partners. The receipt of a share 
by the ont-going owner of a business does not make him a 
partner. (S. 6.) 

In short, co-ownership, sharing of gross returns, sharing 
of profits, receipts of portion of profit in consideration of sale 
of goodwill are tests of partnership. ^ But receipt of debt by 
instalments out of profit, remuneration by share of profits, 
widow of deceased partner receiving portion of profits tm 
annuity, receipt of interest varying in amount with profits on 
the sum advanced to partnership, do not by themselves make 
the lecipient a partner in the business. 

S, 6 simply enumerates certain facts which relate to 
the non-existence of a partnership; but in order to ascertain 
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the existeae of partaership we must jook to the e»seatial 
elemeats of partnership as involved in the definition itself. We 
can only do so if we try to find out the real intention of the 
parties as to the creation of the partnership. The principal 
document by which people enter into a partnership is known 
as the partnership agreement or articles of partnership. 

Kinds of partnership:—Sometimes in the articles of part¬ 
nership one finds the period during which the partnership is 
to last, but if no fixed time is agi’eed upon for the duration 
of the partnership, any x>artner may determine it at any time 
on giving notice of his intention to do so to all the other 
partners. 

When no provision is made by the parties for the duration 
or determination of the partnership, it is called a partnership 
at will. 

In a particular partnership one becomes a partner with 
another person only in particular adventures or undertakings 
(Ss. 7 and 8). 

Formation of partnership : —^The persons agreeing to form 
a partnership must all be competent to enter into contract. We 
know that under the Contract Act there are certain persons 
who are incompetent to enter into a contract, namely, lunatic, 
minor, undischarged insolvent. As regards a minor, he may 
be admitted to the benefits of a partnership, but he will not be 
personally liable for the acts of the firm; and within six 
months of his attaining majority or within six months of his 
knowledge of such partnership after majority, he may elect 
either to remain as a partner or cease to become so. 

If any of the partners be alien, the partnership would 
become dissolved when war breaks out between this oounti’y 
and the country to which the alien belongs. 

The contract of partnership is formed with the consent of 
all the partners- No particular formality is necessary. It may 
be in writing or parol, or it may be inferred from the conduct 
of the parties. 

Partnersbip Contract or Articles of Partnership:—Ordinarily 
a written agreement or deed is drawn up for the purpose of 
partnership. This document is known as the articles of 
partnership. As to its contents there are no hard and fast 
rules, but ordinarily such an agreement contains the follow¬ 
ing particulars: — 

1. The name of the firm; 

2. the nature of the business; 

3. the duration of the partnership, if fixed; 

4. the provision of the capital; 

5. the provision of outgoings and profits; 
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6* the management of the business; 

7. the keeping of accounts; 

8. the banking account of the firm; 

9. the authority for signing cheques; 

10. th^ provision as to dealh or retirement of a partner; 

11. the provision after the dissolution of the firm; and 

]2. the arbitration clause. 

The parties may add any other items regarding their 
business in the articles of partnership. These articles of part¬ 
nership may at any time be altered with the consent of all the 
parties to them. 

When a partnership has been formed, a new partner can 
only be admitted with the consent of all the old ones, for a 
contract cannot he altered against the wishes of any of the 
original parties to it. 

We often find that when a new partner is introduced into 
an old firm, a sum of money is demanded from him. This is 
called Premium^\ 

When no fi;s:ed time is agreed upon for the duration of 
the partnership, any partner can determine it at any time by 
giving notice. 

A partnership cannot be formed for purposes forbidden by 
law or against public policy. 

A deed of partnership is to he presumed to come into 
existence on the very date of its execution unless there is 
something in the deed to show tliat the partnership evidenced 
by it was not to commence till a future date. Shiam Lai v. 
Shiam Lai (1935), 159 Ind. Cas. 433. 

Firm Name:—A Firm Name shall not contain any of the 
following words without the consent of the Provincial 
Governments (S. 58): — 

Crown, Emperor, Empress, Empire, Imperial, King, 

Queen, Eoyal or words exprcvssing or implying the consent, 

approval or patronage of the Crown, or the Central 

Government, or any Provincial Government. 

Anybody is entitled to start a business in his own name. 
Similarly, a number of persons may trade in the name of all 
the persons even when there is another firm in existence which 
is known by the same Firm Name; but one may be restrained 
by an injunction from using a particular Firm Name only 
when there is a likelihood of a fraud being pei^etrated. Be¬ 
cause, a Finn Name may acquire the reputation which another 
Firm Name is not entitled to, by commiting a fraud. An in 
junction is also ordinarily granted restraining the use of a 
Firm Name when there is the likelihood of the public being 
misled or when there is the intention to pass off. (See chapter 
on ‘Passing off’)- 
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Re^raint of Trade:—As to general law regarding agree- 

Ment in restraint of trade see notes under law of ooniract. But 
we may here note a few exceptions to that as provided by the 
law of partnership. 

An agreement in restraint of trade whereby one is restrain* 
ed from exercising a lawful profession, trade or business oT 
any kind, is void, (S. 27 of the Contract Act), Xlui in a part- 
n^rahip^ there may be an agreement between the partners 
whereundcr a partner may agree that he shall not carry on any 
business oUier than that of the firm while he is a partner (S. 
11(2) )* ^Jimilarly while ceasing to be a partner he may agre^ 
that he will not carry on any business similar to that of the 
firm within a specified period or within speiified local limits, 
(y, 3f}(2) ). Again upon or in anticipation of dissolution, part¬ 
ners may make an agreement that some or all of them will not 
eairy on a business similar to that of the firm witliin a specified 
period or within s])ecified loral limits. (S. 54). Upon the sale 
of the good will of a firm, a partner may make an agreement 
with the buyer that he wall not carry on a similar business 
within a specified period oi within specified lo(*al limits (S, 
55(3) ), 

Relation of Partners to third Parties :—So far as the partners 
themselves are concerned they are principally guided by the 
articles of partnership. But third parties, that is, strangc'rs 
to the articles of partnerslii]*, or rather persons with whom the 
partners come into contact in their business transaction, are 
not bound by those articles of partnership. 

Any act of a partner within the scope of the business of 
the partnership is binding on the other partners, unless the 
person with whom a partner deals actually knows that the 
particular a(*t is forbidden (S, 20). Thus a partner is an agent 
of the firm for the purposes of its business. He can bind the 
firm by any act which is done for carrying on the partnership 
btlsiness in the usual way (S. 18). Such an act by a partner 
must be done in the Firm Name and in a manner expressing 
or implying that it is done on behalf of the firm (S, 22). 

In fact every partner is an agent of the firm for the pur¬ 
poses of the partnership. His position is that of a general 
agmt. But any act which is outside the scope of the partner¬ 
ship busine^^s will not be binding on the other members of the 
firm, unless there is a subseqnent ratification. ' 

We may mention some of the general powers of a partner 
by ^hich he (‘an bind his fellow partners. In the case of a 
trading partnership any partner may bind the firm by drawing^ 
accepting or endorsing bills of exchange, or making or en¬ 
dorsing promissory notes wlien the same is done in the namo 
of the firm. Similarly, a partner may sell, insure or pledge 
the effects of the firm or may purchase goods necessary lot the 
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bttsiiiefts t)f tile firm, lie has ordinarily the authority to release 
dobts due to the firm, to receive ‘money due to it, and to give 
receipt for the same. He may borrow money on the credit oi 
the firm, defray incidental expenses and engage servants, if 
these matters are connected with the business of the firm. 

“Any partner in a trading firiii has an implied authority 
to borrow money for the x)Urpose of the business on the credit 
of the firm. But the firm must be a trading firm. A firm is a 
trading firm if its business consists in buying and selling, . . 
Where, however, the business is not of a commendal nature, 
e.g., where it is professional business, or even the business of 
a fanner, or a quarry worker, where there is no buying and 
selling (»t gobvls, or an auctioneer, no i)artner can borrow or 
pledge Hie pal'lnershi; property so as to bind his co-partners,” 
.'^areinal Pornnchand v. Kapnrchandy 48 Bom. 176 (182), 
When a partner can borrow money for the purpose of the busi¬ 
ness on tlie credit of ihe firm, no duty is cast on the person 
axlvancing the money to make any further enquiries. If the 
act belongs to an authorised (‘lass, it is not material whether 
the agent intends the principals’ benefit or not, nor wheth^^j* 
the principal in fact derives any benefit. Jayantilal v. 
Popailaly A.I.R, (1937), Bom, 262. 

Partner’s powers:—A partner has autln^ity to do an act 
wliich is usually an(‘illary to ihe kind of business carried on by 
the firm (S. 20). This is known as the implied authority oiP 
a partner. This auihority may be extended or restricted by 
contract between the parties. 

The following ai'ts do not ccpiie umhu* the implied authority i 
in tlie absence of any usage or custom of trade to the contrary x f 

(a) the submission of any dispixte to arbitration; 

(b) opening of a banking account of the firm in his own 

name; 

(c) compromising or relinquishing any claim of the firm; 

(d) withdrawing a suit or proceeding filed on behalf of 

ihe firm; 

(e) admitting any liability against the firm; 

(f) acquiring immovable property on behalf of the firm; 

(g) transferring immovable property of the firm; or 

(h) entering into partnership with somebody on hchalf 

of the firm, (S. 19). 

There are certain emergency powers given by the Statute 
to a partner for the purpose of the preservation of the business 
or the property of the firm against any loss which an ordinary 
prudent man acting in similar circumstances Would do in hie 
own ease. (Ss, 22 and 13), 

If a partner exceeds bis authority and does aiiy act outeide 
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the scope of the partnership business, he will personally be 
liable for the same, unless it is ratified by the other partners. 

The authority of a partnei to bind the firm continues even 
after the dissolution, so far as necessary for the winding up 
the affairs of the partnership, and to complete transactions 
which are unfinished at the time. The firm is not bound by 
any act of partner who has become bankrupt. 

Partner’s liability:—The liability of the partners for any 
act of the firm is joint and several. A suit for debts or contracts 
of the firm may be brought against any of the members of the 
firm, or against the firm itself. (S. 25). 

“With regard to the extent of a partner’s liability each is 
individually liable for the whole of the debts and liabilities 
of the firm, and even though judgment be obtained against 
all jointly, it may be enforced against one only, leaving 
all questions of contribution to be settled afterwards be¬ 
tween the partners.” {Abbot v. Smith (1774) 2 W.B.I. 949) 

Thus all tbe partners have been held to be liable for the 
negligent driving of the partnership coach by one of the part¬ 
ners; a sleeping partner was held liable for his partner’s 
wrongful act of bribing. Tht' ])rinoipal test in such cases is 
whether the partner was acting wdthin the scope of his 
authority, and whether it was in the course of the firm’s 
business. (S. 26). 

So far as a new parinet is concerned, he is not liable to 
the creditors of the firm for anything done before he became 
a partner (S, 31). But if, after his admission into partnership, 
he receives any benefit under the old contracts, he may become 
responsible for the same on the ground of novation. 

The firm is also liable for the misapplication of money or 
property of the firm. (S. 27). 

A retiring or outgoing partner continues to be liable lor 
the debts and liabilities of the firm incurred while he was a 
partner. A retiring partner may be discharged from his 
liability by an express agreement between him, the third party 
and the remaining partners. A retiring partner may absolve 
himself from future liabilities by giving proper notice of his 
retirement. (Ss. 32 and 45), 

An estpelled partner will remain liable for debts or obliga¬ 
tions incurred before his expulsion, unless there is a novation 
of contract between the parties. He may avoid future liabilities 
by giving proper notice about the cessation of his relationship 
with the firm. He is also not liable to any third party dealing 
with the firm without knowing that he was a partner. (S. 33), 
The estate of an insolvent partner is not liable for any act 
of the firm, nor is the firm liable for any act of the insolvent 
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done aftei* the date of the order of adjudicatioE declaring him 
an insolvent* (S. 34). 

l^he estate of a decerned partner is not liable for any act 
of the firm done after his death. (Ss. 28 and 35). 

Paittiefs by holding out:—person representing himself 
as a partner in a firm may be liable as such for the debts of the 
firm under the doctrine of "^holding out/\ This is a branch of 
the law of estoppel. This doctrine comes into play under the 
following circumstances:—When there is a representation 
either spoken or written, which is communicated to a third 
party, and the said party believes the said representation and 
acts on the faith of such representation. (S. 28). 

Persons though not partners inter se^ may under certain 
circumstances be liable to third persons ns if they were part¬ 
ners. Such persons are treated by law as partners, and are in 
fact estopped by their condu(‘t from denying themselves to be 
members of the firm. They are sometimes known as 
paTtners\ ‘‘Where a man holds himself out m a partiier, or 
allows others to do it, he ia then properly e8topi)ed from deny¬ 
ing the character he has assumed, and upon the faith of which 
creditors may be presumed to have acted. A man so acting may 
be rightly held liable as i partner by estoppel.’^ (Mollwo 
March v. Court of Wards (1872)/ L.R. 4 P.C. 435), 

When a person “lends his name and credit to a firm, or 
suffers his name to be used by it, and, as the phrase is, ‘holds 
himself out’ as a partner therein, he is liable for its engage¬ 
ments, whether he has any real interest in the firm or not.** 

When A introduces B to C as flie moneyed partner, B was 
not a partner but he stood b\ and did not deny that statement, 
it was l)eld tliat he was liable as a partner for the loss incurred. 
The principle of law behind it is the prevention of fraud. 

But the responsibility for this sort of holding out will only 
attach when from the facts in a particular case it can be 
gathered that there was an inducement placed before others to 
believe that he was a partner. 

But when the person who wants to make another person 
liable as a partner by holding out, has knowledge that the 
latter is not in reality a ]>artner, he will not be responsible as 
such jmrtner. This principle of holding out applies only when 
there is any transaction arising out of any contract and not 
oPj^^rwise. A person who holds himself out as a partner with¬ 
out any real interest in the business is sometimes known as 
a ^nominal partner.^ A ^dormant partney is one whose name 
is not ^nown to the outside world, but who shares in ^he 
profits of the concern. 
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^ Acquisition of rights by the Firm: against third parties 

a firm may acquire rights by virtue of action taken by one of 
the partners. Thus when one partner sells the goods of the 
firm in his own name, the whole partnership is entitled to 
sue tlie purchaser for the price. Here the relationship 
between the partner and the firm is the relationiihip of agent 
and principal. 

Similarly, the rights ot the firm against third parties may 
be determined by an act of one of the members of the firm, 
trhus payment of x^artncrship debt to any partner is a payment 
to all. Though a partner may receive x)a 3 rment of a debt on 
behalf of the firm, he is not entitled to settle the same in some 
other way. (S. 19). 

Belati<m of partners to one another: —In the conduct of the 
business the partners must behave with scrupulous fidelity. 
One j)artner cannot acquire any private benefit for himself at 
thl^expence of the firm or other partners. It has been held 
that niiia partner sells goods to the firm without the knowledge 
of the Other x)artnervS, he wall be bound to account for the 
profits thus earned b> him. 

‘‘The relation of the partners to each other is a complicated 
one; it is not one in which a partner is merely entitled to 
certain rights as againv^t the co-i^artners, he is also under 
certain co-relative obligations, one of which is to account to 
them in respect of his dealingvS with the partnership affairs. 
This obligation is not one wdiich can be affected by an assign¬ 
ment of his share in the partuershij). This obligation docvS 
not pass to the assignee.’’ Public Trn.stce v. Eder Q9261, 1 
Ch. 77G (^87). 

Partners are bound to render true accounts and full infor¬ 
mation of all things affecting the parinership to any paidner 
or his legal representative. The ])artners may, by an agreement 
between themselves, (leteimine the interests of the partners in 
the ])artner8hii) property. liord Lindley (p. 436) says that 
“Whether partners have contributed money equally or un¬ 
equally, whether they are or are not on a par as regards skill, 
experience, or characier, wlndher they have been liable equally 
for the benefit of the firm, their shares will be considered as 
equal unless some agi«‘t?meni to the contrary can be shown to 
have been entered into.” Similarly, “The value of a parti¬ 
cular member to the firm, derived from his skill experience, or 
business connection may be wholly out of proportion to the 
amount of capital brought in by him* The Court, therefore, 
cannot undertake to apportion the profit when the partners 
have not done so themselves. Equality is equity, not as being 
absolutely just, but because it cannot be known that any 
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pattieular degree of inequality would be more 3 U 8 t’’--^Polloek 

(p. 88). 

Pattfier’f Duties:—As to duties, the partners are free to 
luake any agreement between themselves. But in every part¬ 
nership agreement there is an implied condition that the Wsi- 
ness of the firm must be carried on to the greatest common 
advantage, and that the partners must be juH and faithful to 
ea(ih other, and render true accounts and full information of 
all things affecting the firm, to other partners (S* 9). A partner 
is not entitled to make a private profit at the arpense of the 
firm, that is, he must not make a profit or get commission for 
himself, on sales or purchases of the firm’s property or on be¬ 
half of the firm. (Bentley y. Craven (1853), 18 Beav. 75). The 
partners may determine their respective rights and duties as 
they think best. Subject to a contract between the partners, 
every partner is bound to attend diligently to his duties in the 
conduct of the business (S. 12 ("a) ). It is the duty of a partner 
subject to contract between the parties, to hold and use the 
property of the firm exclusively for the purposes of the busi¬ 
ness (S. 15). It is hi-- duty to account for, and pay to the firm, 
any profit derived for himself fro^ any transaction of the firm, 
or from the use of the pidperty^or business connection of the 
firm, or the firm name. A partner shall account for, and pay 
to tlie firm, all profits made by him in carrying on business 
of the same nature as, and competing with, that of the firm, 
unless he is so authorised by the articles of partnership (S. 
Ifi). This duty cannot be assigned. 

The duties of the partners shall remain tlie same as before 
unless modified by contract in the case of reconstitution of 
the firm, or in the (ai-se of continuation of the business after 
the expiry of the fixed term, or when additional adventures 
or undertakings are carried on (S. 17). 

Partner’s Rights:—Subject to what may be stipulated in 
the agreement, a x>artner shall have the following rights: 

(1) Implied powers as to management: —Every partner 
has a right to take part in the conduct of the business, but he 
ts not entitled to any remuneration for the same. When a 

lifference of opinion arises, every partner has a right to 
Express his opinion on it before a decision is amved at (S. 12), 

(2) to hooks: —A partner has a right of access to, 
and inspect and copy, any of the books of the firm. An agent 
of a partner may be engaged for this purpose, if the Other 
partners have no reas<mablc objection to it {Veaman v. 

Q9013 2 Ch. 69 (S. 12) ). (Compare this with the rights of a 
shareholder in a company). 

(3) As if capital, profit and loss: —A partner is entitled 
to share equally in the profits earned, and is liable to contri- 

2 
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bute equally to the losses incurred, by the firm. He is entitled 
to interest at six per cent, per annum on any amount advanced 
by him beyond the amount of capital subscribed under an 
express condition with his co-partners, and such interest shall 
be payable only out of profits. (S. 13). 

(4) Indemnification partner shall have the right to be 
indemnified by the firm in respect of payments made and 
liabilities incurred by him in the proper conduct of the 
business, and for the purpose of protecting the firm from loss, 
acting as an ordinary prudent man. (S. 13). 

When a partner incurs any liability or mates any pay¬ 
ment in the ordinary and proper conduct of the firm, the latter 
is to indemnify him. A partner may also charge the firm 
with moneys *‘necessarily expended by him for the preserva¬ 
tion or continuame of the partnership concern.’’ But he is 
not entitled to be indemnified against liabilities incurred by 
him through his own negligence or as a result of disregard of 
the authority reposed in him. {Thomas v. Atherton ^878), 
10 Ch. D. 185). When any lovss is suffered owing to the con¬ 
duct of any partner, it is to be borne by all the partners when 
that partner acted hona fule for the benefit of the firm. As to 
liability of the firm for the wrongful acfi of a partner or att\ 
misapplication of money or properly of the firm, see Ss. 21) 
and 27. 

(6) Continuation of nghf,s :—The rights of a partner will 
remain unaltered by any change in the firm, or by a continua¬ 
tion of the business after the fixed term, or upon undertaking 
additional ventures by it (>S. 17). 

{Q)p}t{ght to Dissolution :—A partner has a right, under 
certain circumstances, to bring a suit for the dissolution of the 
firm (S. 44). He lias the right to claim, upon a dissolution 
of the firm, that the property shall be applied in payment of 
its debts and liabilities, and the surplus shall be distributed 
amongst the partners according to their rights (S. 46). 

f Transfer of Shares:—The transferee of a partner’s share 
has no right to be treated as a partner without the consent of 
the co-partners. The assignee may only claim to receive the 
share of the assets upon dissolution (S. 29). The obli^gation 
of a partner to account to his co-partners regarding his deal¬ 
ings with the partnership affairs cannot be transferred. 
{(rhishulal v. Gamhhirmoly 62 Cal. 510). 

Advances by a partner:—An advance by a partner to the 
fiiTU is not an increase of his capital, but is rather a debt 
due by tlie firm. He is entitled to interest on such advances, 
if there is no agreement to the contrary. 

One partner has no right of actito against another for the 
balance owing to him until after final settlement of accounts; 
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but a pairtoer may kave a of action against aiaotboar fpir 
a debt wMcb is independent of tbe partnersbip aooounts* 
Om partner cannot sue for the money lent by him to a firm 
of which he is a member. The advance is but an item in the 
partnership account. {Ghuulal v. Gambhirmal, 62 Cab filO), 

Management of partnership business:— Every partner has a 
right to take part in the management of the partnership 
business. But if is competent for the partners to agree that 
the management of the partnership concern shall be done 
exclusively by one or two of them (S. 12). 

Though a partner is not entitled ordinarily to any remu* 
neration for acting in respect of the partuership business, a 
particular partner may claim some remuneration or compen¬ 
sation when he is compelled to carry on the partnership 
business in the absence of any other parttier whose duty it is 
to carry on the same. 

Difference of opinion amongst partners :—Ordinarily a 
difference of opinion between the partners is to be settled by a 
majority of the pariners. But the majority must act in good 
faith and must give a pro[)er hearing and consideration to 
the views of the dissentient minority. In the ease of equal 
division of v6tes amongst the partners the \^tatus quo^ is tu be 
maintained. 

But a majority cannot override the provisions of the 
articdes of partnership. In such a case the consent of ail the 
partners is necessary. 

Partnership property:— T'nless the contrary appears under 
the contract between partners^ the f)roperty of the firm includes 
all property and rights and interests in property originullv 
brought into the stock of the firm, or aciiuired or purchased 
by it. Any property, rights and interests in property acquired 
with the money of the firm would also be the property of the 
firm. This property of the firm shall only be held and used 
for the purposes of tbe business (S. 14). 

“But partnership may, and do, exist in which all the 
property is contributed by one, and nothing but his labour by 
the other, who, nevertheless, is entitled to consider the pro^ 
perty as belonging to the partnership and to claim an equal 
shore of it or its produce.’’ 

Introduction of new partners : —In order to introduce a new 
partner into a partnershi]) the consent of all the existing 
partners is necessary. Hence the execi|tor 0 of a deceased 
partner or an assignee of a i^artner’s sharn cannot claim to be 
partners. {Dobson V. Dotmete, C1901] 2 fh. 620). In tW case 
of an assignment of a shore, a dissolution of the firm may be 
ordered by the Court on the ground that it is neither just 
equitable for a partnership to continue after one of the parties 
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had io»t his mter08t in the firm. Provisions may he made in 
the articles of partnership as to the introduction of new 
partners. The transferee of a partner’s interest may get the 
share of profit. (S. 29). 

R^istratioit *.—It is not compulsory for every partnership 
to have it registered under the Partnership Act. But provisions 
have been made in the Act for visiting an unregistered part-* 
nership with certain Aisabilities. The object of making 
provisions as to registration is to ‘^afford protection to persons 
dealing with firms against false denials of partnership, and 
the evasion of liability the substantial members of a firm.” 
The Registrar has got to "keep a register so that the public may 
be fully acquainted with the facts concerning a partnership 
as with those of a limited company. And in order to enable 
the Registrar to maintain a correct and Tiptodate information 
regarding a partnership, provisions have been made for supply¬ 
ing such information by a partnership to the Registrar, 
(Ss. 60-63). 

Formalities for Re/jlxtraf itni: —Registration is effected by 
furnishing a statement containing the following particulars, 
signed by all the pariners or their agents, to the Registrar: — 
(i) the firm’s name; 

Vii) the principal place of bufeiness and the names of its 
branch offices; 

(iii) the date when ea(‘h partner joined; 

(iv) the names and addresses of each partiHjr; and 

(v) the duration of the firm. 

This statement has also to be verified by each ])artuer. A 
fee of Rs. 3 has to be ]>aid for the registraiion (S. 58). The 
Registrar has to maintain a register of firms in which these 
details have to be entered. 

Occasiottal statements, notices, etc.: —A statement regarding 
alteration in firm name and principal place of business has to 
be filed. Notice of ( losing and opening of branches has to be 
given to the Registrar, Similarly notices of alteration 
regarding names and addies^es of partners, or the diBsolution, 
withdrawal by minor, or for rectification of mistakes, have to 
be intimated to the Registrar who shall correct or alter the 
register accordingly. (Ss. 60-64). 

R^ht of inspection, etc. of the Register:—On payment of 
prescribed fees any person will be entitled to inspect the 
register of firms or other statements, notices, etc., or to take 
copies of the register. (Ss. 66, 67.) 

Prescribed titc^e for public notice: — A noti(ie as to retire¬ 
ment, expulsion, dissolution, withdrawal by minor, etc., shall 
be given to the Registrar of Finns and shall also be publisWd 
in the Official Oassette and in one vernacular newspaper* In 
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otker caae a public notice is to be given by publication in 
tbe Official Gazette or in a vernacular newspaper, (S. 73.) 

Disidvantiitges of iion^regbtration:—S. 69 lays down tbe 
disadvantages or disabilities when xJxere is no registration of a 
firm. The firm will not be competent to enforce its claim 
against third parties for recovering a sum exceeding Es. 100^ 
A partner shall not be entitled to sue for enforcing his rights 
unless the firm is registered. But he may, in spite of non*^ 
registration, bring a suit for dissolution or for accounts* 

These provisions do not apply to a firm which has no place 
of business in British India or whose places of business in 
British India are situated in aieas which are exempted by the 
Government of any Province. 

The defect of non-registration may be cured after regis* 
tration. 

Illegal partnership:—A partnership would be illegal wheji 
it consists of more than ten persons formed foi the purpose of 
carrying on the business of banking, and of more than twenty 
persons for any other business. It would be illegal also if it 
is formed contrary to statute or if its objest is contrary to law. 
Such a partnership cannot sue upon any contract entered into 
by it, nor can a suit be maintained against it. (Shaw v. Bemon 
II C.B.D. 563). But the individual members of it would be 
liable. (Gancsti Stngh v. Mnndt Forest, 21 All. 346). The 
money advanced to smh an association for carrying out its 
illegal object cannot be recovered. Phillips v. Davies, 6 
T.L.R. 98). 

S. 4 (4) of the Companies Act lays down that every member 
of a company, association or partnership carrying on busineps 
in contravention of that section .shall be personally liable for 
all liabilities incurred in such business. S. 4(5) of the same 
Act imposes a personal penalty upon tlie individual members. 

Change in the constitution of the firm:—It takes place by 
the happening of any of these events: — 

(1) Introduction of a new meinberi —An introd,uction of a 
new jjartner is governed by the previous contract between the 
partners. If there be no such contract a new partner can only 
be taken into the partnership with the consent of all the exists 
ing partners (S. 31). So assignee ot a partner’s share catmot 
be made a partner without ihe consent of the other partners. 

A new partner is not liable for any act of the firm done 
before he became a partner. He can only be made liable for 
the old debts and obligations when there is an agreement by 
him with the creditor by way of novation. These provisions 
do not apply to a minor. {British Homes Assurance Corfota*^ 
tion^ Ltd, V. Paterson^ C19023 2 Ch. 404). A new partner ahall 
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be liable along with the other partners for all acts of the firm 
done while he is a partner (S. 26), 

(2) lUtivement : —partner may retire under the follow¬ 
ings circumstances: (a) With the consent of all other partners; 
(b) in accordance with an agreement by the partners, that is, 
a partner may retire in pursuance of a previous arrangement 
eonsented to by all the parties, which might also have been 
incorporated in the articles ol partnership; or (c) where the 
partnership is at will, by giving notice in writing to all other 
partners of his intention to retire. This last clause allows a 
partner to retire from the firm without asking for its dissolu¬ 
tion, as for instance in a case where the retiring partner thinks 
that he can' amicably settle his claim with the other partners, 
without a winding up (S. 32 (1) ). 

A retiring partner is liable for the existing liabilities of 
the firm. But he can be discharged from such liability by a 
tripartite agreement between himself, the third party and the 
other partners. Such agreement may be express, or implied 
from a course of dealing between such third party and the 
firm as reconstituted after his retirement. 

A partner remains liable for any act done by the other 
partners even after liis retirement, which would have been an 
act of the firm if done before the retirement. 

But he may escape from such future liabilities if he gives 
a public notice of his retirement from the firm. This notice 
may be given by the retired partner or by any of the partners 
of the reconstituted firm. But even in the absence of such 
public notice, a retired partner is not liable to any third party 
who deals with the firm without knowing that he was a 
partner. The giving of such notice shall also make the firm 
free from any liability arising from any act of the retired 
partner after his retirement. (S. 32). 

(3) Ej>pvlsion:—A partner cannot be expelled from the 
firm unless the power of expulsion given by contract between 
the partners is exercised bona fide. An expulsion of partner 
with the object of purcliasing his share on favourable terms is 
unfair. (Green v. Howell C19101 1 Ch. 459). The partner, to 
be expelled, is entitled to be heard in his defence before the 
expulsion. (Barnes v. Young 118081 1 Ch. 414), 

The liability of an expelled partner is similar to the 
liability of a retired partner, and the same may be avoided by 
novation or notice as mentioned above. (S. 03.) 

(4) Insolvency : —A partner ceases to be a partner in a 
firm from the date on which an order adjudicating ][iim an 
insolvent is passed. The adjudication of a partner as an in¬ 
solvent does not necessarily dissolve the firm. The estate of 
the insolveht is not liable for any act of the firm done after 
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tW |i«r8siiig of the adjudication order. The firm also is uot 
liable for any act of the insolvent done after the date of such 
adjudication. There is no necessity on either side to give any 
public notice about the cessation of a person being a partner 
on account of his insolvency. (S. 34.) 

A firm is dissolved if all the partners or all but one ate 
adjudged insolvent. (S. 41.) 

(5) Death : —When the firm is not dissolved upon the 
death of a partner, the estate of the deceased partner is not 
liable for any act of the firm done after his death. (S. 35). 

The estate of a deceased partner remains liable for the acts 
of the firm done before his death along with the other remain¬ 
ing partners. 

Ways of dissolution:—A firm may be dissolved in any of 
the following ways: — 

1. By agreement :—It may be dissolved at the expiration 

of the term originally agreed upon, or it may be 
dissolved at any time with the consent of all the 
partners, 

2. Compvhory dissolniion *.— 

{a) By insolvency. It is dissolved when all the partners 
or all but one are adjudged insolvent. 

(/>) By illegality. It is dissolved when the carrying on 
of the partnership business becomes unlawful, as 
for instance, on the outbreak of war a partner¬ 
ship becomes dissolved when one of the partners 
becomes an alien enemy. {Hug Stevenson ^ Sons 
V. AJctiengesellschaft etc., 119183, A.O. 239). 

3. By fraud or misrepresentation: —It may be dissolved 

or rescinded by a partner on the ground of fraud 
or misrepresentation. 

4. By retirejnent : —A partner may retire from the firm 

at any time without any dissolution with the con¬ 
sent of all other partners. He may, however, 
retire from the partnership by causing a dissolution 
when he fails to obiuin such consent. 

6. By happening of contingency :—If there is no con¬ 
tract to the contrary between the partners, it may 
be dissolved by tlie expiration of its term, or by 
the completion of the adventure or undertaking 
for which it was constituted, or by the death of 
a partner, or by the insolvency of any one of the 
partners. (S. 42.) When all the partners, or all 
but one are insolvent, the firm becomes dissolved 
compulsorily. But whOn one of the plirtpers be-r 
comes an insolvent it is mi automatically dissolved 
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when the articles of partnership jffovide other- 
wise. 

6. By notice :—^When the partnership is a partnership 

at will, it may be dissolved by any partner by 
giving notice of his intention to the other partners. 
In such a case the firm is dissolved as from the 
(late mentioned in the notice, and if no such date 
is mentioned as from the date of the communication 
of the notice. (S. 43.) 

7. By Court :—At the instance of a partner the Court 

may dissolve a firm on any of the following 
grounds (S. 44): — 

(a) Lunacy of a partner. 

(b) Permanent incapacity of a partner. When a 
partner becomes permanently incapable of per¬ 
forming his duties as a partner, the Court may 
dissolve the firm. The suit for such a dissolu¬ 
tion may be brought by the next friend of the 
partner when he is of unsound mind, or it may 
be brought by any other partner in any other 
case. 

(c) On the ground of guilty vonchict of a partner. In 
such a case the conduct c‘omplained of need not 
be connected with the partnership business, but 
it must be of su(di a nature that having regard 
to the partnership business as a whole it is eal- 
(iulated to prejudicially afiett that business. In 
Carinichael v, Evans, [19041 i Ch. 48G, a dis¬ 
solution was allowed when a partner acted 
dishonestly in attempting to defraud a Railway 
Company by travelling without a ticket. 

if) By loss of confidence or breach of agreement. In 
such a case the guilty person will not be 
allowed to ask foi a dissolution; for example, 
the keeping of erroneous accounts without 
entering receipts. {Cheesement v. Price, 35 
Bev. 142) ; or refusal to meet on matters of 
business, (De Berenger v. Hanel, 7 Jan. Byth 
25 Ed. 2) ; or continuous quarrelling and 
animosity. 

(e) Transfer, attachment, or sales of partner’s share. 
When a partner transfers his whole interest in 
the firm or when his share is attached by a Court 
or his share is sold on account of arrears of land 
revenue, etc, 

if) Losing conoern. A firm may be dissolved at the 
instance of the Court when its business cannot 







be carried on except at a loss. Thus wben a 
business cannot be continued without the advance 
, of further capital, and some of the partners are 

unwilling or unable to do so. the only course 
open is to have it dissolved. (Jerininga v. Bedley, 
3 K. & J, 78). 

(g) Just (ind Equitable, A firm may be dissolved 
when the Court considers it just and equitable 
to do so upon a consideration of all relevant cir¬ 
cumstances. 

The mere fact that after a particular date no further 
business was done will not amount to a dissolution of partner¬ 
ship, when there has been no death or bankruptcy or any 
other event which of itself works a dissolution as a matter of 
fact. Katta Goundayya v. Katta Siddappa, A.I.R. (1937) 
Mad. 599. 

Consequences of dissolution :—Upon the dissolution of a 
firm the following things have got to be settled. 

1. Payment of debts. 

2. Settlement ol accouiiin between partners. 

3. Division of assets between partners. 

Creditor’s rights after dissolution ;—The assets of the 
firm must be applied in the first instance in paying the debts 
of the firm to third parties. This lusset includes any sum con¬ 
tributed by the partners to m.rke up the deficiencies of the^ 
capital. (S. 48). The property of the firm may be applied 
in payment of its debts. (S. 4(0- lu ascertaining the assets 
the ^good wiir of the firm shall also be considered. (8. 55). 
In the case of a solvent partnership there is no difficulty in 
paying off the creditors. But when the firm, as well as, the 
individual partners, are not solvent, difficulty arises as to the 
mode to be adopted by a creditor of the firm. In such a case 
if there are joint debts due from the firm and separate debts 
due from any partner, the property of the firm shall be applied 
first in payment of the debts of the firm, and the surplus, if 
any, shall be applied in payment of the separate debts. The 
separate property of any partner shall be applied first in pay¬ 
ment of his separate debts, and the surplus, if any, in pay¬ 
ment of the debts of the firm (S, 49). In spite of the dissolu¬ 
tion the partners continue to be liable to third parties for the 
acts of the firm until a public notice of the dissolution is 
given. (S. 45). A partner’s liability continues even aftei? 
such public notice for any act of any partner which is strictly 
necessary to settle and liquidate the partnership affairs or to 
complete unfinished trsmsactions. (S. 47). 

I^osses must be paid first out of profits, and then out ol 
capital, and lastly whenever net^essary by the partners 
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dually in proportion to wWch they aro entitled to share pro¬ 
fits, (S. 48). 

Partner*® position after dissolution —Upon a public 
notification as mentioned above a partner ceases to be liable to 
third parties for acts of the firm after dissolution. The esiate 
of a deceased partner or an insolvent partner or an unknown 
partner shall not be liable for any acts done after the date on 
which he ceases to be a paitner. Each partner is entitled to 
claim the distribution of the surplus after nxeeting the part¬ 
nership debts and liabilities, (S. 46). lie can claim settle¬ 
ment of accounts in the following ways : — 

1, Losses have to be met first out of capital or profit. 

2. The assets shall be applied in payment of debts to 

third parties; in paying rateubly to each partner 
his due for advances ; in paying to each partner 
his dues on account of capital, and the residue is 
to be divided aiuongst the partners in proportion 
to which they are entitled to share profits. (S. 48), 
In the settlement of accounts the profits obtained 
by any surviving partner or by the representative 
of a deceased partner in connection with the business 
of the firm shall be treated as the assets of the firm. 
(S. 50). 

When partners have contributed unequal capitals and 
Jinve agreed to share profits and losses equally, if there is a 
loss of capital, and one of the partners is unable to contribute 
his share of the loss, the solvent partners are not bound to 
contribute for him. Losses are to be borne equally means 
losses sustained by the firm, it cannot mean the individual 
loss sustained by each partner. ((?amer v. MurraiJ, [19041 
1 Gb. 57, 60). 

When any partner has paid a premium he is entitled to 
a return of the same, when the firm is dissolved before the 
expiration of the term, unless the dissolution is wholly or 
chiefiy due to his misconduct, or when the dissolution takes 
place under an agreement containing no provision for the re¬ 
turn of the premium, or any part of it. When the firm is 
dissolved on the ground of fraud or misrepresentation, the 
aggrieved party is entitled after satisfying the partner’s 
liabilities, ^ a lien on the assets for the premium as well as 
for the capital contributed by him. He is also entitled to be 
indemnified against payment made by him in respect of part¬ 
nership liability. (Ss. 51, 52). 

GocNi-witt We ordinarily understafnd what is meant by 
‘Goodwill*, but it is very difficult to giTe an e^shaustive and 
definition of What 'goodwiif means must depend 
nature and character of the business to which it is 
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Generally speaking, it means much more than what 
Lord Eldon took it to mean in the particular case actually 
hefore him of Cfuttwell v» Lyei where he says: ^The good-** 
will which has been the subject of sale is nothing more than 
the probability that the old customers will resort: to the old 
place.^ Often it happens that the goodwill is the Tery sap 
and life of the business, witho\it which the Wsiiiess would 
yield little or no fruit. It h the whole advantage, Whatever 
it may be, of the reputation and <‘onne<dion of the firm, which 
may have been built up by years of honest work or gained by 
lavish expenditure of money.”—(Per Lord Macnaghtan in 
I'feffo V. Hunt, [1896J A.O. 1 Pp. 23 and 24). 

*'Tho term ‘goodwiir can hardly be said to have any 
precise signification. It is generally used to denote the benefit 
arising from connection and rcpiitaiion, and its value is what 
can be got for the chance of being able to keep that connection 
and improve it. Upon the sale of an established business iia 
goodwill may have a marketable value, whether the business 
is that of a profesvsional man or .my other person. But, it i$ 
plain, a goodwill has no meaning except in connection with 
a continuing business ; and the value of the goodwill of any 
buvsiness to a purchaser depends, in some coses entirely, and 
in all very much, on Ihe absence of competition on the part 
of those by whom the business has been previously carried 
on.”—(Lindley on Partnership, 9th Edition, P. 534.) 

It is ”The public approbation which has been won by* the 
business, and that, considered as a marketable thing, it is the 
probability of the customers oi (Uentele of the firm resorting 
to the persons or person who succc^ed to the business as a going 
concern. ” (Tin derhi 11.) 

The goodwill of a business is a valuable asset apd the 
partners have a legal right or interest in it. In some class of 
business this goodwill is personal, e.g., depending on the skill 
of the partner owning it ; while in other it attaches itself 
rather to the property, e.g.. the goodwill of a well-situated 
public house. When it depends entirely on the personal skill 
and influence, it has very little marketable value. A personal 
goodwill is capable of transfer as the other kind of goodwill. 
When the goodwill of a business is transferred to another, and 
the transferor binds himself not to compete with the transferee 
the legal position of the parties may be thus analysed :— 

1. The transferee acquiring the goodwill is alone entitled 
to represent himself as continuing or succeeding 
to the business of the transferor. 

2. The tranferor may carry on similar business when b# 
does so under a different name without any rnp% 
sentation that he is carrying on the old bUsine«^* r 
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8, The ttansleror may also, in so carding on a simiW 
business, advertise it, but he is not entitled to 
solicit the customers of the former firm, (Ctirl 
Bros. Ltd., V. iVebster, 119041 1 Ch. 685). 

But these restrictions regarding solicitation of old cus¬ 
tomers dp not apply in case of any transfer made in bank¬ 
ruptcy ox by trusteesi {Green & Sons Id. v, Morris, L19141 
1 Ch. 562). The executors of a testator who has contracted! 
to sell the goodwill of a business will be restricted from soli¬ 
citing the customers of the old business. {Boorne v. Wicher, 
119271 1 Ch. 667), In the case of a sale of goodwill, the wife 
of the transferor may open a new business on her own account 
and solicit the old customeiN. {Smith v. Hamcock, 118941 2 
Ch. 877). 

As this goodwill is a valuable asset of a partnership con¬ 
cern, it is ordinarily sold on the dissolution of a partnership, 

^ unless the partners otherwise agree. If it is not sold, each 
member of the old firm may continue to »‘arry on a business 
of the same kind alter the dissolution of the partnership, 
and as such is entitled to the goodwill. {Hill v. Fearis, 
119051 1 Ch. 466). 

Upon dissolution of the fiim any partner may require that 
the goodwill should be sold. Upon dissolution, however, a 
partner may restrain any other partner or bis representative 
from carrying on a similar business in the firm name, unless 
any partner has already bought the goodwill of the firm. 
(S. 55). 

When the goodwill is sold after the dissolution, a partner 
may carry on a business competing with that ot the buyer, and 
he may advertise such business but subject to an agreement 
between him and the buyer, he shall not use the firm name, _ 
OX repx^^nt himself as carrying on the business of the firm, 
or solicit the customers oi persons who were dealing with the 
firm before it was dissolved. 

Upon the sale of the goodwill of the firm any partner may 
make an agreement with the buyer that he will not carry on 
any business similar to that of the firm within a specified 
period, or within specified local limits. (S. 55). 

Minor as partner :—As a minor is not competent to enter 
into a contract, he cannot be a partner in a firm, as we know 
that a partnership can be formed only by consent. But a 
minpr may be admitted to the benefits of partnership with the 
cnixsept of all the partneis. In such a case tbe minor has the 
right to elect to cease from the partnership by giving public 
notice within six months of his attaining majority, or within 
luontbs of his knowledge (after the attainment of majo¬ 
rity) that he had been admitted to the benefits of the partner- 
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fillip. He filiall become a partner upon bis failure to give sucb 
notice on the expiry of the six months as above stated. (S. 30). 

Minor’$ rights : —He will be entitled to the shares of 4.e 
property and of the profits jf the firm and will have access to 
and the right to inspect and take copy of any accounts of the 
firm as any other partner. But he will not be entitled to sne 
for accounts or for payment of his share of the property or 
profits except when he actually servers his connection .with 
the firm. 

His liability Though he shall not be personally liable 
for the act of the firm, he will be liable to the extent of his 
share in the firm. When he gives notice of his intention of 
severing Jus connection on attaining majority, his rights and 
liabilities continue up to the date on which he gives such 
notice, and his share shall not be liable for any acts of the 
firm done after the date of the notice. 



CHAPTER III. 

COMPANY LAW 


{Indian Companies Act, No. VH of 1913.) 

Hifttoty-o-Engiish :—The Company Law that is in vogue 
in India has been derived fiom the English law, and the 
various changes which have been incorporated within it at 
various epochs, have followed closely the English statutes. 
And hence one who w^ants to study the history of the Indian 
Company Law has to follow the English legal lore. 

The •evolution ot trading companies in England is thus 
summarised by an eminent authority ;—“The peculiar cir¬ 
cumstances in wliich oversea trade was carried on in former 
times imposed on the merchant class functions which should 
have been assumed by the state—maintaining embassies, 
erecting forts, repressing piiacy and providing in other ways 
for the security of English traders abroad. To carry out 
these functions organisation was needed. Two types of com¬ 
panies were evolved—the regulated and the joint-stock. In 
the former each member traded on Inis own capital, subject to 
the common rules laid down b> the fellowship to which he 
belonged. In tbe latter the members traded as a corporate 
body, and the profits or losses w’ere distributed among the 
members as share-holders. “ 

III the 16th century only two kinds of commercial asso- 
ciatioDS wdth a community of ca])ital and int^erests, were re- 
[cognized, viz., by Iloyal Charter or Letters Patent, and by 
^Partnership. The East India (\)mpany was such a chartered 
trading corporation whicli established trade connections with 
India. Towards the close of the 18th (‘entury, we mark the 
formation of companies by private or special Act of Parlia¬ 
ment, which possessed a number of privileges. But incorpo¬ 
ration of a trading company either by Charters or Act of Par¬ 
liament was costly and difficult, and it led in the 17th century 
to the formation of the so-called joint-stock companies which 
were in effect partnerships. They were usually formed under 
a deed of settlement which contained provisions making the 
shares of the partners freely transferable and placing the sole 
maiid-gement in the hands of a body of directors elected by 
the partners. The South Sea Bubble Company started with 
the project of trading with the Spanish America got a mono¬ 
poly of trade with that counfry. The fraud was exposed and 
the whole scheme collapsed causing ruin to thousands of 
people. A^d hence these companies were not regarded with 
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figiTtoUr by tbe public ; and thi» led to tbe pasfting ol the 
vatious Acts by Ptirliunient to put a stoi) to unrestricted com* 
papy promotion* But all proved unsuccessful to stem tlm 
tide of its growth. Formation of big companies with readily 
transferable shares, proved attractive to small investors and 
^ened opportunities of fraud to unscrupulous promoters. 
Hence regulations of these companies by statutes were thought 
necessary. And Parliament intervened for ihe first time in 
1844 to legalise the priciples of the formation of the com* 
panies, which has now been superseded by the Act of 1929* 

Indian :—In India company legislation was undertaken 
as early as 1850. This Act allowed registration of companies 
in India, association with literary, scientific or charitable 
objects could also be registered under this Act. It made pro* 
visions for ihe rights of shareholders and the rules regarding 
management and accounts. In short, it was the first compre¬ 
hensive Act to deal with all aspects of company law. Fourteen 
companies were registered in Bengal under this Act between 
1850-1857, the first being the Xew Oriental Life Assurance 
Company. Limiied liability was established by the Act of 
1857, under which the pioneer was the Calcutta Auction Com¬ 
pany Ltd. So far as th' ban-iing legislation was concerned the 
first Act was passed iii 18G0, and the first Bank was the 
People’s Bank of India. The legislative measures to conso¬ 
lidate the law took {dace in 1800, 1882 and in 1913, following 
the English Acts of 18(i2, 1807, and 1908. The whole of the 
Company legislation lias only recently been recast in the 
light of judicial decisions and business experience So as to 
remove the various defects in Act VII of 1913 by the Amend¬ 
ment Act XXII of 1936. 

It has effected many far-reaching changes. It aims at 
the prevenlion of the floatation of mushroom companies with 
fraudulent purposes. It has enlarged the rights of the share¬ 
holders and has provided to arm tlieiii with more powers. The 
power of directors who control these companies have been 
limited. The managing agency system which has been so 
adversely criticized has been soiight to be regulated and re¬ 
stricted with a view to purge it of the various abuses. Be¬ 
sides the above provisions, special provisions for the Banking 
companies and winding up matters have been made. Recently 
certain amendments ha%’^e been made in 1938, 1939, 1940, 
1941 and 1942. 

Characteristics of Incorporated Company : —A company is 
an association of persons for the purposes of profit, having in 
lawjsepa^e entity, pos ^sing a common sea l and per* 
pelmSTsuJ^^ a company is meiihi t^^iT^TTssociatio of 

niany“pi?&OT contribute money or money^s worth tu a 
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oommon stock and employ it for a common purpose/’ The 
company possesses a common capital coniributed by the mem¬ 
bers and divided into shares which are transferable by the 
owners. 

Legal recognition of these associations permit them to 
hold properties, and to sue and be sued in their own name. 
The death or bankruptcy of any member does not disturb the 
working of such associations in any way.In short, they enjoy 
an existence apart from the members constituting them. 

Companies and Partnerships Distinguished :—Both are 
jwociations of a number of persons for the purposes o! bUsh 
iKss, But certain dilPerences exist between them, and these 
are:— {a) The membership oi a partnership concern cannot 
exceed twenty, and in the case of banking business, ten, (Sec. 
4). But a public comp my ma^ be registered with any number 
of members, not below seven, (b) The liability of the partners 
is unlimited and is joint and several, wheras that of the mem¬ 
bers of an incorporated eompaiu may be limited. This means 
that the creditors of a partnership (*oncern are creditors of the 
members themselves, and it necessary, they claim satis¬ 
faction from the personal properties of the partners, (r) The 
shares of u puhlif comp«my are freely transferable 
while those of the partnership are not so without the consent 
of all the partners.. (J) A partner, by imjdication, is an 
agent of the firm for ihe purposes of the firm’s business ; a 
member of a (‘ompany is not so, unless specially authorised as 
such, (e) A part^nei is liable to ihird parties for fraudulent 
or negligent aci of a (o-partner, bui the member of a com¬ 
pany is not similarly liable foi Ihe twA of any other member. 
(/) A member of a (‘ompany can (uiter into a conlract with 
the comi)any, but a partner (Mniiot enlei into a contract with 
firm, {^alovion v. Sahjinan & Co., C18971 A.C. 22). {g) The 
formation and existence of a partnership depend upon 
mutual trust apd pervsonal lelaiionship of the members, this 
is not so in the case of a comi)any. {}i) In a partnership every 
partner is entitled to take x>ait in the management unless 
otherwise agreed ; in a compiiny the management is in the 
hands of sx)ecified officers. (?) The object of a company cannot 
be changed except under the provisions of the Companies Act, 
but the ohje(t ot a firm may be changed with the consent of 
all the partners. 

Thus the difference between a joint stock company and 
a partnership lies really in the fact that an ordinary ]j>artner- 
sliip is based on agreement between certain definite individuals 
for certain common objects, during pleasure or for a limited 
period and is essentially composed of the original members; 
while the company is constantly changing and fluctuating 
partnership. 
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Kinds of Compaiiies: Tlere are two typec of corporations 
tliat are recognised by law, r/>,, private and public. 

(1) A Private Company is defined by tbe Indian Com¬ 
panies Act (S. 2 (1) (13- ) as a company which restricts the 
right to transfer shares, limits the membership to fifty, and 
prohibits any invitation to the public to subscribe shaies or 
debentures. The minimum number of persons required to 
form a private company is two, and the maximum is fifty. 
(S. 147). A private company is free from many obligations 
imposed upon by law, on public companies. A private com¬ 
pany need not issue any prospectus or a statement in lieu of 
prospectus. It is noi required to hold the annual statutory 
meeting, nor to file its annual balance>shect or annual statu*' 
tory report wiili the llegistrar of Joint Stock Com¬ 
panies. (S. 77). It has not to obtain a certificate of com¬ 
mencement of business. (S. 103). There is no restrictions as to 
first alloimeiit of a private <‘Oinpauy. (>S. 101). It need not 
circulate amongsl its members the balance sheet, profit and 
loss account, Auditor's leport, etc. (S. 131). Thus a private 
company need not disclose its finamial position to the public. 
But certain restriciioiiM are im])os{‘d on private companies, 
only when they are subsidiary companies of a public com¬ 
pany, as to rotation of directors, as io the number of directory 
(S. 83A), as to granting of loans. (S. 861)), as to the duration 
of appointmeni and remuneration of managing agents 
(Ss. 87A and 87C), and as to loans to the managing agents 
(S. 87D). 

(2) A Public Company :—Companies other than the 
private com])anies are kiiowni as public companies. The law 
does not define the term. The only distinction in law be¬ 
tween them is that the former is exempt from many legal pro¬ 
visions, which the latter has to comply with ; and while a 
li^ivate company can be forim^d by at least 2 persons, a public 
com 7 >any requires 7 persons to do so. 

The maximum number of members for a private com¬ 
pany is 50—but tliere is no such restriction in ease of a public 
company. A public company offers its shares to the public 
a nd allows unrestricted transfer of shares .' 

Public^compahiesln hree Tvinds :— (\) UnJimifed 

liability ewapany ; in which every vShareholder is liable for 
the debts of the company .iust as in an ordinary partnership. 
But the following advantages are attached to such com¬ 
panies —the liability of each member ceases after the expiry 
of one year from the time he ceases to be a member—and the 
shares are transferable. This class is extremely rare now. 
(2) Limited by gmirantee. The memorandum of these com¬ 
panies contains a declaration to the effect that the nxeinbers 

3 
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iiiAtkrtilke the liability for (Iffiiiite sruos of inoiiey to auMjt Ibe 
debts of the (company, Tliey too aro very rare. (3) Cimpttn}j 
lijnited bp j^haw; ibis limits the liability of each of ilie 
aiembers to the aoiuiiiul umouat of shares held by him. (S. 5). 
tf the capital ib fully paid ujs no further pecuniary liability 
upon anyone. ThivS is the most common form. 

A '’trading corporation’" means a trading corporation 
within the nmaning of Item 33 in List 1 in the Sn ond 
♦Schedule to the GoverJiment of India Act, 1935. 

Number of persons required :—The minimum number of 
persons required to form a company is 7 in case of a ])ublic 
company, and 2 in the case of private one. But there is no 
maximum limit to the membersliip of public companies, 
although a ])rivate ( ompany cannot have more than 5() mem¬ 
bers. An association of more than 10 persons carrying on 
banking business, and any j>artnership of more than 20 per¬ 
sons doing other business, must be registered under the Indian 
Companies Act or under Parliamentary Statutes. Evtry 
member of smdi an association or partnership, nnless it is 
registered, shall be i)ersoiially liable for all debts of the busi¬ 
ness and shall be punishable with a tine. (S. 4). 

FORMATION OF COMPANIES 

Promoter : —T ^e role of h rin gi nn a c-o mnanv iY ito exi^t- 
e nc.e is per f orme<ni iLj7 <daHs o Fpeople kn own in busineMA,>ar- 
lam^e as t he ])romote r, who takes an active part in the initial 
stages in proemriug persons to join and form a company. His 
functions consist ot ^outlining the scheme, negotiating with 
vendors, gelling together the hoard of directors, retaining 
6Sn|£ei*s, brokers and solicitors for the company, preparing 
the Me^uoran dum and the Articles pf Association, drafting 
the OTQSj)e<itus, providing the registration fpes, etc. 7' ‘ 

xbe promoter has’^Ot many legal obligations. 
in a fiduciary relationship with the comj>ahy, and us sucii, 
he must not make profit at the expense of the company, unless 
the company itself gives consent with full knowledge of the 
facts. He must give the company the benefit of all contracts. 
I He must not make unfair use of his position. He must provide 
independent executive for the company. (Omnium Electrir 
Palucesy Ltd,, v. Baines, £19141 1 Ch. 332), If the promoter 
issues a prospectus or takes part in the issue of a prospectus 
he is liable for any false or untrue statement. (S. 100). A 
(jompany is not liable for the acts and engagements of pro¬ 
moters before its incorporation, (In re National Motor Mail 
Co(wh Co,, Ltd,, [19081 2 Ch. 515 C.A.). 

He stands in a fid\ieiary position towards the company 
and is liable to account to it for any secret profit made by him 
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in tke pnrt^hase. (J-ubilee Cotton MiJU, lAd., v. Lcu w 

(J924), 40 T.L.E. 021), 

R^ifttratton :(^onstitutijd 

^he IncTiaft CompaiiieB Act, auA wWi 
"a c^rtifeate m fssued by tlie Registrar, Joint Stock Com- 
panieiS. Tbe practice of the Registrar of antedating 

the incorp5^TOoii of a company to the date of the application 
for registraiion in cases where everything is in order, is not 
supported or authorised by the Act, {per Lord Swm/mer in 
Jubilee Cotton MiUs^ Ltd., v. Tjcwis^ [19241 A.C, 958 (974), 
The following documents and ])apers are to be filed with the 
Registrar before registrAitioii : — 

{a) The Memonmdum of Asso(dation--^^p|^C?^ at 
j nTeaSt 'by k^ven persons (in public companies) and 
two (m (‘ase of private companieB)* (S. 5) ; 

\ ^ (b) the Articles of Association, if any ; 

(c) a list of directors. (S. 84) ; 

^ {d) the written consent of those persons who are named 

as directors. (S. 84) ; 

(e) a statement of the exact situation of the registered 
offi(‘e. (S, 72) ; and 

(f) a statiitoiy declaiation by an Advocate, attorney, 

or a pleader that the provisions of the Indian 
Companies Act have been (oiuplied with. (S. 24 
.( 2 ) . 

A certificate of incorporation by the Registrar 
body a legal entity. (S. S3). A private company can com-! 
nience its business forthwitli ; but public companies have i 
tberi to proceed to inviting the public to 

apply for shares. They can commence business when 8<?me | 
more formalities aie complied with:— (a) When shares I 
amounting to not less tlian the minimum subscriptions have i 
been allotted; {b) when every director has paid to the cmu^ 
pany for the shares he has taken; (c) a statutory declaration 
has been filed with the Registrar that the above conditions 
have been satisfied, and when the Registrar has granted a 
certificate to that effect. (S. 103). 

MEMORANDUM OF ASSOCIATION 

What is Memorandum :—The Memorandum is the fun-'^ 
damental law or charter defining the objects and limiting the 
powers of the company. {Ashbury Carriage & Co. v. Riche^ 
(1875) 7 H. L. 663). Therefore the members of a company*^ 
have no power to go beyond the terms of the memorandum. 

The Indian Companies Act lays down that the memoran¬ 
dum of a company limited by shares shall state—-(o) the name 
of the company, (b) the province in which the registered 
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office is situated, (c) the objects of the company, and epept in 
the case of tradin^^ corporations, the territories to which they 
extend, (rf) the limited liabiliiy of the members, (e) the 
amount ot share capital and the division thereof, (/) that 
every subscriber to the memorandum shall take at least one 
share, and (g) ea(‘h subscriber shall write opposite to his name 
the number of shares he takes. (S. 6). 

At the end of the document there is usually an associa' 
iion clause in the following tenns: *‘We, the several persons 
whose names and addresses are suliscribed hereto are desirous 
of being formed into a company, in pursuance of the Memoran¬ 
dum of Association, and rcvspectively agree to take the number 
of shares in the capital of the company, set opposite to our 
respective names.” 

The memorandum sliall be piinted, divided into para¬ 
graphs, numbered cousecutivelv, and sbali be signed by each 
subscriber in the presence of at least one attesting witness. 
(S. 9). 

(cl) Name of the CompaDif :—Any name may be used, 
provided it doe^ not rf'senible the name of any existing firm 
or company. The following words cannot be msed except with 
the previous sanction in writing of tlie Governor General in 
Council :—Crown, Empeior, Empire, Empress, Federal, 
Imperial, King, Queen, lloy«il, State, Reserve Bank, Bank of 
Bengal, Bank of Madras, Bank of Bombay, or any other name 
suggesting Royal or Governmental patronage ; or the words 
Municipal and (bartered. (8, 11), 

The word “limited” must be the last word of a limited 
company and its name shall he affixed outride the registered 
office and place of business. (S. (>). The name of a company 
can be altered by a special r(?solution of the company subject 
to the approval of tlie Government. (S. 11 (4) ). The 
change of name is not completed unless the Registrar issues 
a certifi(‘ate to that effect. The change of name does not 
alfeet the existing rights and liabilities of the company. 

(b) liegistered Offiee :—A company must have a regis¬ 
tered office to which all communications may be addressed. 
The memorandum must mention the name of the province in 
whi(*h the 'office is to be situated. Any change of its regis¬ 
tered office is to be notified to tljc Registrar. (S, 72), 

(c) Objects of the Compang :—^The purpose of stating 
the objects in the memorandum is to enable the share-holders, 
creditors and those who dcnil with the company to know what 
is the range of the permitted activities. {EgyptiM Salt & 
I Soda Co., Ltd. V. Fort Said Salt Association, [19313 A.C. 
677). This object clause serves a double purpose, it protects 
the subscribers who learn from it the purposes for which their 



tJOMi*ANY LAW . 

money can be applied, and it protects peiBons dealing with 
the company by enlightening them as to the extent pf the 
opmpany's powers. {Cotmcm v. Bronghartiy tl91$3 AtC. 
5i4). And any transaction done beyond these powers is 
vltm vires, {Ashhury Railway Co, v. Riche (1875), 7 H. L. 
f)t53;. If the main object or the substratum of the company 
is gone, it must be wound uj). {Re Amalgamated Syndicate^ 
I18if}7] 2 Ch. GOO). The general practice therefore is to 
frame the object clause in the widest terms, so as to include 
all conceivable activities within its range. There are no limits 
to the objec ts for which u compau} may be formed pro\ided 
they are not illegal. 

Alteration of the object clause :—The alteration of the 
obje<‘t clause or the changing of its registered office from one 
ProviiK'e to another can be made only by a special resolution, 
subject to the confirmation of the Court, when it xs necessary, 

(a) to carry on its business more economically or more 
efficiently, or 

(h) to attain its main purpose h} new or improved 
means, or 

(c) to enlarge or change the local area of its operptipn, 
or 

{(1) to carry on some business wdiich under existing cir¬ 
cumstances may conveniently or advantageously 
be combined witli the businevss of the company. 
The new business may be entirely difiereiit from 
the existing one, hut it must not be destruc¬ 
tive or inconsistent, {Re Patent Tyre Co,, [19231 
2 Ch. 222). 

{e) to restrict or abandon any of the objects specified 
in the memorandum, or 

(/) to sell or to dispose of the whole or any part of the 
undertaking, or 

(g) to amalgamate with un> company or body of Iver¬ 
sons. (S. 12). 

The alteration is to take efiect only when the Court con¬ 
firms it on a petition. And before confirming, the Court must 
be satisfied that every creditor and debenture-holder interested 
in such an alteration has consented to it. The order contain¬ 
ing the alterations along with a printed copy of the altered 
memorandum shall, within 3 months of the date of the order, 
he filed with the Registrar. (Ss. 13, 15). 

Extent of alteration :—^The Court when sanctioning an 
alteration has a discretion in the matter and may refuse to 
confirm any change, if a fundamental change in the objects 
is contemplated, or if the alteration would involve a conflict 
of interests between shareholders, cieditors and the general 
public. The court has also the power to alter, nJiodify and 
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impose conditions in confirming any alteration, A cyclists^ 
toni*ing club was formed having for its object as stated in tlie 
memorandum ‘‘to promote, assist and protect the use of 
bicycles, tricycles and other vehicles on the public roads.’^ Its 
proposal to alter the memorandum to include all tourists in¬ 
cluding motorists was not accepted by the court, as it did not 
come within any of the (dauses regarding alteration. {Re 
cyclists^ tonring club, [19071 1 Ch. 269), 

XJltra^ites Act :—An act by a company is ultra vire^s, 
when it is beyond the powers of lie company. A cor|)oration 
bad powers to run tramways, but it began to run omnibuses ^ 
it was held that this was beyond its powers. {Attorney 
Geiteral v. London County Council, [19021 A.C. 165). 

(d) Liability :—The memorandum should explicitly 
state whether the liability of the members shall be limited by 
shares or by guarantee. A bare statement that the liability 
is limited is taken to mean that it is limited by shares. 

Shares ; —“A share is a right to receive a certain propor¬ 
tion of the profits, and of the capital of a company when it 
is wound up.” The capital of u company is divided into a 
number of shares each of which has got a specific number of 
its own. These shares are moveable properly and are trans¬ 
ferable in the manner provided for by the articles of associa¬ 
tion. (8. 28). 

Share-certificate : —Upon acceptance of the application 
for shares and on allotment, a bharc-certificate under the com¬ 
mon seal of the company is to be issued to every subscriber by 
the company within three months of the allotment. (8. 108). 

Share-warrant :—A limited company if authorised by the 
articles may issue a document to any holder of fully paid up 
shares, stating in it that the bearer is entitled to bhares speci¬ 
fied in it. (S. 43), 

Stocks and shares ;—A company may in a general meet¬ 
ing if authorised by the articles convert any portion of its 
share capital ujhich has been fully paid up into stock. (S. 50). 
Thus vstocks difier from shares in this that stocks are always 
fully paid up, while shares may or may not be fully paid up 
at uny parfiouiax time. Stocks are capable of being trans^ 
ferred in fractional parts, while shares can be transferred 
only in full and cannot be subdivided. The divisions of 
stocks are not numbered—but the shares bear distinctive 
numbeys as roeorded in the register of members. In of 
such conversion i^roper notice must be given to the Registrar. 
(8. 51). The register should be corrected by inserting the 
amount of stocli held by each member agmnst his name* 

(e) Slmre Capital :~Thc memorandum of the company 
must stute the amount of nominal capital of the company, the 



C0Mi»AKr LAW 38 

liutntjei $lx^es into wliieli it k dividefl, and the value of 
eueh share. 

Kinds of capital :—Capital is the min subscribed by the 
shareholders for the establishmeut or extension of the business 
of a company. The suni proposed and named in the memo¬ 
randum of a company ivS called the Nominal Capital. The 
portion of tliis capital which is taken up by the members is 
called the Svhscnbcd (yr issned capital. And the portion of 
the issued c'ajntal which is at'tually paid up by the members 
is known as the Patd-up Capital. The balance which remains 
unpaid is known^’hs the uncalled capital, for which the shares 
holders^ liability continues. 

Classes of Shares; —It is sometimes ihe practice to men¬ 
tion in the memorandum different classes of shares, with 
different rights attached to them, which the company desires 
to issue. 

Ordinary shares: —The holders of this class are entitled 
to the dividend to be paid out of the net profits after the pay¬ 
ment of the fixed dividends on the preference shares. 

Preference shares are those by which the holders are given 
a fixed rate of dividend belore an> dividend is allowed on the 
ordinary shares. 

Deferred or Founders* shares are those which get a pro- 
portion^of the surplus profits after the i)iiyment of dividend 
to the ordinary sliares up to a fixed amount, and after payment 
to thi* preference shares. 

Alteration of Share Capital:— A company may alter its 
share capital if authorised by the artic'les of association by 
increasing its shares capital by the ksue of new shares; or by 
consolidating or dividing its shares, or by converting the paid 
up sharers into sto(‘k,^ or by subdividing its shjjres into shares 
of smaller amount than is fixed in the memorandum; or by 
cancelling shares whi(‘h has not been taken up. These poweriS 
must be exercised by the company in a general meeting. The 
company is to file a notice of the alteration with the Registrar 
within 15 days of the exercise of the power. (S. 50). 

Re-organhation of Share Capital : — ReorganiisatiOn of share 
capital can be effected in two ways:—(1) by consolidation of 
shares of itiffereni classes, or (2) by division of shares of 
one class into shares of a different class. Such reorganijsution 
<‘aB take place only under the iwovisions as laid dowp by 

Reductioit of Share Capital:— Share capital of a limited 
company can be reduced, only when it is aut!|iprised by the | 
articles^ n §p^^cial resolijlfidh of iho cotnpahyj subjei^^t^ to 
ebirfrmation by the court. The ways in which such reduction * 
can W dfectecl are, (a) by extinguishing or reducing the , 
liability on any of its shines in resjHHit of share capital not paid j 
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up;^or (h) eitlier witli or without extinguishing or reducing 
liability on any of its shares, by cancelling any paid up sh^re 
capital which is lost or unrepresented b> available assets; or 
(c) either with or without extinguishing or reducing liability 
of any of its shares by paying oft‘ any paid up share capital 
which is in excess of the wants of the company. (S. 55). 

When reduction of capital involves diminution of liability 
in respect of unpaid capital or any payment to the shareholders 
of any paid-up share capital creditors settled by the court are 
to^be gi\eii iioti(*e of such reduction, so that they may object 
to it. (S. 58). When tlie Court is satisfied that all the creditors 
have either consented to sneh reduction or their claims have 
either been se('ured or satisfied, it uill confirm the reduction. 
(S. (iO). Thencetorward the company will have to use after 
its name, ^^and reduced''. But the words may be dispensed 
with where reduction does not involve any diminution of 
H^bility, etc. (S. 57). 

j, Duties of the Subscribers to the Memorandum 

^ The duties of the subscribers are— 

(1) To pay for their shares, 

(2) to sign the articles of association, if any, 

(3) to appoint the fiist directors, and 

(4) unless otherwise provided in the articles to act ns 
first directors, until tlie ajipointment of directors. 

ARTICLES OF ASSOCIATION 

Articles and Memorandum distinguished :—The articles are 
i rules and regulations governing the internal organization and 
I adipinistration of the company. While the memorandum 
defines the powers of the company in its dealings with the 
outside world, the aitides govern the relations of the company 
J and the members as between themselves. Tlie articles are 
\ controlled by the memorandum; and in case they exceed the 
limits set by the memorandum Ibey are void. For purposes 
of construction both are to be read together. {London Finance 
i Auomation v. Kelhe (1884), 26 Ch. 107), The articles can be 
I alfetred and added to by a special resolution, but the memo- 
I randum can be altered only under the circumstances men¬ 
tioned in the Indian Companies Act. They shall not violate 
the provisions of the Companies Act. 

Formalities: —^The articles shall be printed, divided into 
paragraphs, numbered consecutively, and should be signed 
by each subscriber to the memorandum with his address in 
presence of at least one witness. (S. 19). 

Registradbn oi Articles; —Limited companies may, but 
unlimited liability companies and ibose limited by guarantee 
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private companiea register their articles. 

And if a limited company does not register any articles 
of association, it shall be regulate by Table A of 
the First Schedule of the Indian Companies Act. 
(S. 17). Even when a company registers its own articles 
it shall be governed by Table A on points upon vrhich the 
articles are silent. (S. 18). Certain regulations of Table A 
of the Indian Companies Act are compvh^orily applicable to 
all companies, such as, method of deciding questions at 
general meetings (R. 50), depositing of proxy forms (R. 66), 
business to be managed by directors (R. 71), rotation of 
directors (R. 78-82), declaration of dividends (R. 95-97), 

allowing inspection of books and accounts by members (R. 
105), form of Profit and Loss Account (R. 107^), and notice to 
members (R. 112-1IG). (S. 17). 

Contents of the Articles :—The number of clauses and 
conlents of the ariicies vaiy ac^cording to the nature of u 
<ompaii,v But ordinarily the clauses of the articles regulate 
the general business of the company regarding the divijjion of 
capital, issue of shares, forfeiture of shares for nonpayment, 
calls and allotments, trato^if^r of shares, increascj^ and reduc¬ 
tion of capital, borrowing powers, meetings aiid voting, 
qualification, i)owers and duties of “ directors, dividend 
accounts and audit, etc. 

Alteration of Articles: —The articles of association can be 
altered or added to by a special lesolution, subject to the 
provisions of the mTthoraiidum and those of the Indian 
Companies Act. (S. 20). Where any alteration is made | 

every copy issued aftef ilie date shall contain the alteration. (S. | 
25A). But allerations must not deal unfairly with the rights 
of the minority. {Brown v. British Abrasive Wheel Co.y 
ri9191 1 Ch. 290). Alterations must be made in good faith 
and for the benefit of the com})any as a whole. (Sidebottom 
V. Kershaw, Leese & Co,, Ltd,, 119203 1 Ch. 154). 

Binding effect of Articles :-—The articles arc binding on 
the company and on the members as if they had been signed 
and sealed by each member. They also constitute a contract | 
between members qua members. (Hichman v. Kent and ^ 
KoThiney, etc* Association, 119153 1 Ch. 881). Strangers are 
io see only that the proposed dealing is not inconsistent with 
the memorandum and articles. Thus if the articles authorise 
the board of directors to delegate its powers to a single direc¬ 
tor, and the matters is one in which normally a director has 
power to act, the persons dealing with him are entitled to 
assume that he had such powers. (British Thomson Houston 
Co. V. Federated European Bank Ltd., 119323 2 K.B, 176). 

^ <30V0rntn6nit of Indku 
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PROSPECTUS 

It is a (loeuBieat coataimiig offers to tlie public of shares 
f or debentures of a company. Section 2 (14) of the Indian 
i Companies Act defines a prospectus as “any notice, circular, 
i advertisement or other iuvilaiion, offering to the public for 
" subscription or purchase any shares or debentures, but shall 
; not include any trade ad\ertiseiuent which shows on the face 
of it that a formal prospectus lias been prepared and filed.“ 
The prospectus is generally issued immediately after the 
registration of a company. It must be dated, and signed by 
all persons named as directors or their authorised agents. 
And no prospectus can be issued until a copy of the same is 
filed with the Registrar, (S. 92). 

Contents of the Prospectus: —It shall contain, (1) the 
contents ot the memorandum wiih names, descriptions, and 
addresses of the signatories, and the number of shares 
subscribed by them; (2) the number of founders^ share, if any, 
and the nature and exteni of the interests of the holder, and 
the number of redeemable shares intended to be issued; (3) 
the qualification and the remuneration of the directors; (4) 
the minimum subscription required for allotment and the 
amount of share money payable on application and allotmeiil; 
(5) particulars of shares and debentures issued within the two 
preceding years; (G; the name of the underwriters it the issxie 
is underwritten; (7) particulars about the vendors of any 
property purcbased or acquired by the c()in])any; (8) if the 
property is purchased Avithin two years preceding the issue of 
the prospectus, the history of previous transfers, and if it is 
a business, the profits and the balam e sheet shall be appended 
with the prospectus; (9) a .statement of share-selling 
commission, paid to agents, and in a separate one, to the 
managing agents; (10) the amount of preliminary expenses; 
(11) payment to promoters; (12) publication of all material 
contracts; (13) the names and addresses of the creditors, if 
any; (14) particulars regarding the nature and extent of the 
interests of the directors; (15) the right of voting at meetings 
conferred on several edasses ot share.s, and the rights, in 
respect to capital and dividends attached to each; (16) if 
articles impose any restriction ui>on the members or directors 
in respect of the right to attend, to s])eak or to vote at 
CAimpany meetings, or the right to transfer shares by the 
members or powers of management of the directors; (17) if 
the company was in existence prior to the issue of the 
prospectus it must also contain the following:—^an atiditor’s 
report regarding profits and rates of dividend for 3 financial 
years, and a report if the ^iroeeeds of the issue of shares are 
to be applied for the purchase of any business. (S, 93), 
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Newspaper adcertUement:-^An advertisement of a 
prospectus iu % newspaper need not contain all the it^ms 
mentioned above. But it must mention that the advertise-1 
ment b not an invitation to the public for subscribing shares,! 
but an offer to the public to apply for a prospectus. 

Statement in lieu of Ptospectus: —company may not 
issue auy prospectus at all. But every such company must file 
with the Hegistrar a statement in lieu ot prospectus signed by 
every person named or proposed as director or by his agent 
authorised in writing, before making allotment of shares Or 
debentures. (S. 98). For torm see Schedule II of Indian 
Companies Act. 

Liability for Statements in Prospectus: —Every director at 
the time of the issue of the prospectus, every person who has 
allseed to become a director, every promoter, and every other 
person connected wdth the authorisation of the issue of a 
prospectus, shall be liable to pay compensation to all pei’sons 
who subscribe shares or debentures, for all losses oi damages 
they may have sustained by reason of any misleading or 
untrue statement in the prospectus or in the memorandum, 

in order to escape liability the director or the promoter 
must siiow that he had reasonable grounds for believing that 
the statement iairlv represented facts or was true, or that it 
was put forward on the authority of an exnert. or was an 
extract from a public olficial document which was correctly and 
fairly lepresented. 

The liability can also be avoided by proving either that 
he withdrew his consent to become a dire(‘toi before the issue 
of the prospectus and that it was issued without his knowledge 
or <*onHent; or that on bec’oming aware of its issue he gave 
forthwith a reasonable public notice of the fact; or that after 
the isvSue of the prospectub and before allotment thereunder, 
he on becoming aware of any misleading or untrue statement, 
witdrew his consent thereto and gave a public notice of the 
withdrawal. 

If there is any false representation in a prospectus, the 
aggrieved person has twofold remedies—against the company ^ 
for a rescission of the contract, and against the persons 
responsible for the staten.ent, for damages or criminal 
proceedings for (‘heating. Those who issue a prospectus are 
bound to state everything with strict and scrupulous 
accuracy. (New Brnm^WLch Railway Co. v, Ahjiggeridge 
(1860)/l Dr. & Sm 381). If the tendency of the prospectus 
as a tvhole is to deceive, it is not necessary in order to (laim 
rtscission of a contAct, to show that s^wcific statemeuts are 
untrue. Reef v. Twiss, tl8961 A.C. 278). 
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I t^nd€4r^Wit||^ii^ —^Tlie uadeirvrriters are a class of persons 
I y^ho agree to tSse a number of shares of a company if the 
[ ifcgut* IS Eot fnlly subscribed, in consideration of payment of 
I commission. This becomes necessaiy to obviate the risk of an 
issue of shares proving' unsuccessful owing to the failue of 
the public to subscribe an adeqiiate amount. The under¬ 
writing agreement is made by a letter addressed to the 
founders or promoters and ac(‘eptance by the party concerned. 

Commission for underwriting must be authorised by the 
articles, and tlie rate must be disclosed in the prospectus. 
(S* 105). 

ALLOTMENT 

Allotment means the distribution of the shuies or 
debentures* of a joint-stock company to persons who hu^e 
applied for them. No allotment shall he made unless the 
amount stated in the prospei’tus as tlic minimum subscription 
has been subscribed, and the sum payable on application, 
which must not be less than 5 per cent., has been ])aid to, an I 
received by, the company. All juoneys received from the 
subscribers for shares shall be dc])osited and kept in a 
scheduled Hank as defined in the Keserve Bank of India Act 
of 1934. (S. 101). 

Any means by wdiicl) money can be remitted may be 
used, but the remitlaiu'es must be cleared and the actual (‘asn 
received by the company before allotment, (Mean v. 
Wcatern Canada Ch. fA(L, 119051 2 (9i. 353). 

The statement of the minimum subscription on which the 
directors may go to alloment, which requires to be inserted in 
the prospectus, must be an express btateinent and not one 
which can be implied from other stutemeuto iu the prospectus. 
(Rovsell V. Bvriiham, L19091 1 Cli. 127). 

The company has to file with the Eegistrar a return of 
the allotment within one month (or any extended })eriod) after 
the allotment; the failure to do so is an offence, (S, 104). 

Minimum Subscription; —It is the minimum amount 
which, in the opinion of the directois, must be raised by the 
issue of share capital in order to x>rovide for, 

(a) the purchase price of any property purcliased or to 
be purchased, 

ih) any preliminary expenses payable by the company, 

(c) any repayment of any moneys borrowed by the 

company for the abovenanied pin poses, and 

(d) working capital. (S. 101). 

Conditions for valid allotment: — 

(1) In the absence of special provisions iu the aitides, 
the allotment should be made by the directors 
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as a board. They cannot delegate tbe power 
unless so axitborised by the articles. (Howard’s 
ease, C18661, 1 Cli. App. 561). 

(2) In the matter of exercise of powers of allotment the 

directors are to be treated as trustees. {ParJcer 
V. McKenna (1874), 10 Ch. App. 9G). 

(3) Allotments must be made within a reasonable time. 

(Indiari Co-operative Company, etc, Co, v, 
Fadaniyey, 30 Bom.L.11. 32). 

Effect of Irreynlar .47ifot?wc«f: — Any allotment in 
contravention of tlie above provisions is voidable at the 
instance of an applicant within one month after the holding 
of the statutory meeting of the company, or where no 
statutory meeting need be held, witliin one month after the 
date of allotment. Tlie directors are liable to compensate tlie 
company and the allottee for any loss or damages due to 
irieuular allotment. (S. J02). 

oJlofmcnf :—When the cojiipany is unable to procure 
subs(‘Tibers for the minimum sul)serit>tion withiu 180 days 
altoj’ the fir<t issue of the prospectus, the amount received 
tn)m the subscribers must be refunded t(> them and if any 
money is not so repaid within 190 days after the issue of the 
])rosptM.‘tus, the direciors of the (‘ompany shall be jointly and 
severally liabl(‘ to iv‘})ay that money with interest at 7 per 
(‘ent per annum. (S. 101 (4) ). 

Commencement of Business:—A public* company CMinnot 
(‘onimenee buvsiness unless: — 

(a) the mini muni subsc-ription of shares payable 
entiieiv in cash has been leceivec^; 

(h) each ot tlie directors of the company has paid th(3 
same amcuint of nione> as the other members 
of the public must pay on applic'ation aiicl on 
a 11 0 tin out; 

(r) a statutory declaration in a prescribed form baa 
been filed by tlie secretary and one of the 
directors, to the effect that the aforesaid 
conditions have licen cjomjilicd with; and 

(d) a statement in lieu of prospectus has been filed, If 
tliere is no issue of prospecius to the public. 

As soon as sucdi n declaration is filed with the 
Kegistrar, he gives a certificate which entitles a company to 
commence business. private companies 

no such formalities are required. Any^ contract made hy the 
company before it is enlitled to commence btisiuess shall be 
pTovisional only, and shall not be binding until that date. 
l«. 103 (3)J. 



46 


THE INPIAK MEKCAmiLE LlW 


, Tims all prelimiuiiry routracts and ilic r^ntracts of tlie 
id^natories to f-liares are void, so far as tlie rompany is 
eoneerued, if it never obtains the mininimn subscription, 

Otto Elect tic Co,, tKRlOJ 2 Ch. »‘W0). 

For the brea<‘h of the ])rovi>sions regarding;* eomnience- 
nient, a liability attaches to persons responsible for such 
bleach. If the (aonpany does not <*.oimnence business within 
one year from its incur])oration it may be wound up by the 
t'ourt. IS. 162 (lii)h 

MEMBERS OR SHAREHOLDERS OF A COMPANY 

Acquisition of membership; —One may become a member 
of a company in any of the following ways:— (a) by 
subs<’ribing to the memorandum, (h) by agreeing to take 
shalre,Valid being placed on the Register of members. (S. 30). 
(c) One may also become a member when another member 
transfers bis share to him and the transfer is recognised by 
the directors, (tl) The lieirs and legal representatives of a 
deceased shareholder can become members on their names 
being entered in the Register. 

A limited company may become a shareholder in anothei 
limited eomjiany if authorised by its own memorandum and 
articles to do so. Re, Ihirtuds^ hanhtug Co, (1867), 3 Ch, 
App. 105. 

Register of mettibei ^‘\—Every com])any must keep a 
register of members in which the names, addresses, etc. of the 
members must be entered. (S. 01). It mupt send an annual 
list of the members and a summaiy of the amount called, calls 
received and unpaid, shares forfeited, etc. to the Registrar. 
(S. 32). The register of members shall be pritna facie evidence 
as to whether a person is a member or not. (8, 10). If a 
person finds his name enteied in it fraudulently or without 
•sufficient reason, he may apply to the Court for rectificatiou 
of the register. (S. 38). 

A company may close its register of members for an 
jiggregate period of 45 days in each year, hut not exceeding 
Si] davs at a time by giving seven days notice in newspapers. 
(S. 37). 

Lost of membership: —Similarly, a person ceases to be a 
member in any of the following ways: — 

(1) By transferring his share to other persons 34); 

(2) by forfeiture of his shares for non*paym^nt of calls; 

(3) by death follow^ed by the registration the name 

of legal reprevsentative; ^ 

(4) by surrender of shares; . 

(5) by rescission of the contract to take sliun^es on the 

ground of misrepresentation or fraud, h 
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Ttm^fer of share®: —rMricted by ibe arlifjles of 
aHHooiation a «hiirqholdor ik if^e 1(a''l¥un<!fet bis nbatef^. 

SbiA%S are traiisterable like movable property. It is effede^l 
either by a deed or by an instraniejit iu writing signed by the 
transferor and the transferee. The transferee becomes a 
member of tlie company wben this do(‘ument along witli tbel 
rhaxe certifb'ute is sent to the coinpan> for being noted in the 
register of members uaul is so registered. Sometimes the 
articles empower tlie directors to refuse* t(» register a transfer 
of shares on win cl i the comj)any has a lien, to any person 
whom they do not approve, or shares which are not fully pai^i 
ijip. But in case of rejection to register a transfer the directors 
are to give proper notice to tlie concerned. The 

( ertiticate must be preiiared and kex>t ready for delivery by 
the company within d months after the registration. (S. 108). 
Th(*re is another legal restriction on transfers of shares which 
t<ike i)lace after the (“ominencemeiit of voluntary winding up. 
The,\ arc not valid unless sanrdioned by the liquidator, or in 
(aise of winding up under Court’s su])ervision, by the Court. 
(S, 227). The right to transfer sharOvS is restricted in the j 
case oi inivute (oinpanieb. fS. 2 (ld)l. 

Purchaser is as a geneiMl rule to ])rexuire the instrument 
of transfer, JUrkett v. Cow per Coles (1019), T.L.R. 298. 
But it is the dut\ of the vendor to obtain the necessary 
sanction of the directois. Willuisoti v. IJoyd (1845), 7 Q.B, 
27. The vendor must not hinder registration, and if he does 
so, lie may be liable for damages. Hopper v. Herts, (190(>) 

1 Ch, 549. 

The articles of a company reexuired transfer of shares to 
be executed by botl. jiarties. Some shares in the company 
were sold in the usual course of business on the Stock 
Exchange a few hours before the failure of the company. 
The transfer tvas executed by the vendor but not by the 
purchaser and was not registered. It was held upon an 
apxdication by ihe vendor to have jiurchaser^s name substituted 
for his own, that the court had no jurisdiction to rectify the 
register, lie. (hwrend et. Co. (18G7), L.R. 5 E(x. 193. 

The jiDwer given to the directors of consenting to a transfer 
of shares is to be exercised with regard to the circumstances 
of each transfer, and with a view to securing proper 
transferees. It should not be exeixused for the purimse of 
carrying out a compromise, by which a body of dissatisfied 
shareholders were to be let out of the company. The directors 
of a public company are trustees for the shareholders and 
their private interests must yield to their public duty when¬ 
ever they are conflicting. lie. Camerons etc. Tijj, Co* (1864), 

5 De G. M. & G. 284, 
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Wh^re the directors have bona fide considered the interests 
of the eompan;v and come to the conclusion that it would be 
undesirable to tegisfet the transfer of some shares, the court 
cannot interfere. He. S^mth & Fawcett, Ltd., (1942) 2 Ch. 
304. 

I Transmission of shares :—Transmission as distinguished 
from'^traiisfer connotes tlie passing of the title to shares from 
one person to another by the opex'aiion of law. It is eflected 
either by death or bv insolvent^ of a shareholder. Brassard 
V. Smith, (1923) A.C. 371). 

Prima facie, the ri^hi of a i)erson taking by transmission 
is to be entered on the register in the same way as his 
predecessor in title was entered, and to have the certificate in 
the same foiin as that of liis predecessor in title. Be. Key etc. 
Ltd. (1902) 1 Cli. 467. 

Rights of members : —Every individual member of a 
public company has ilie following rights: — 

(1) To transfer shares subject to provisions in the 

articles of association. (S, 34); 

(2) to receive 

(a) u cop> of the wsiatutory report at least 21 days 
before the statutory meeting (vS. 77), and 
(h) a coi)y ot the Balance Sheet, Profit and Loss 
Account, Auditor’s Beport and the Diiectors’ 
Report at least 14 days before the date of the 
annual general meeting. (S. 131); 

(t3) to re('ei\e notice of meetings of the company together 
witli the agenda of buvsiness (S. 70); 

(4) A number has the right to inspect (R. 105). 

(a) the register and the index of members (S. 36), 

(h) minute books of general meetings of the company 
(K. 83), 

(c) register of directors, managers and managing 
agents (S. 91 A;. 

(d) register of contra^d^ in which direciors or managing 
agents are interested (S. 91 A), 

(e) copies of mortgages and charges and the com¬ 
pany’s register of mortgages (8. 124), and 

(/) register of debenture holders (S. 125); 

(5) A member is entitled to be furnished with 

(a) a copy of Memorandum and Articles within 14 
days (vS. 25), 

(h) a copy of register of members (S. 36), 

(c) a copy of the minutes of general meetings within 

‘ 7 days after request (S. 83), 

(d) a copy of the register of debenture holders (S. 

125), 
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(s) mim copi^Bs of B^-lanoe Sheet md Profit and Loss 
Accoimt (S. 185); 

. (6) A tatember is further entitled to move the Court 

(a) for rectification of register if any name is 

fraudulently entered or omitted from it (S, 
88), and 

(b) for directing the calling of an annual general 

meeting (S. 76); 

(7) A member is entitled to be present and vote at 

meetings, personally, by proxy or as proxy of 
others (S. 79); 

(8) A member may move a petition before the Court for 

a compulsory winding up on the ground of 
default in filing the statutory report (S. 166). 

The members collectively, t.e., in a general meeting, have 
got the following rights. They may by ordinary resolution 
and by a simple majority of votes, 

(?) alter the share capital (S. 50); 

(ii) adopt statutory report (S- 77); 

(n?) adopt balance sheet (S. 131); 

{iv) elect directors (S. 83B, 86(1.); 

(v) allow director to hold office of profit (S. 86E); 

{vi) declare dividends (R. 95); 

(vii) appoint auditors (S. 144); 

Iviii) transact business of the annual general meeting 
(S. 76); 

{ix) sanction the sale or disposal of the undertaking or 
remit any debt due by a director (S. 86H); 
lx) appoint or remove managing agents (Sfl. 87A, 
87B); •* 

(vrt) alter terms of prospectus (S. 99); 
aaid (m) wind up tlie company, when the period fixed f6r 
duration of the company by the articles, or any 
event mentioned in the article occurs (S. 303). 
They may exercise the following powers by sp^ial 
resolution in which 21 days’ notice and a three-fourths 
majority are necessary: 

(i) to alter the name of the company (S, 11), 
to alter the objects (S. 12), to alter the artidies, 
<S. 20); 

(ii) to reduce share capital (S. 65); > 

(Hi) reserve uncalled share (S. G9); 

(iv} to alter memorandum in order to render unlimited 
the liability of the directors (S. 71); to apprcre- 
of assignment of ofiSce by directors (Si, iSw)} 


it 
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* (i?) ^ifciptlate managing agents’ remuneration (S. 870); 
(vi) to pay interest out of capital (S. 107); 

' lo appoint inspector to investigate the affairs of 

’ ^ ' the company (vS. 142); and 

, {vm) to wind up a company (Ss. 162, 203). 

They have the following powers by on cxtrtwrdinaty 
(requiring 11 days’ notice and three-fourths 
majority); — 

(1) to remove a director (S. 86G); and 
4 (2) to wind up a company when the company is unable 

to pay its debts (8. 203 (3) ). 

IMiembers holding not less than one-tenth of the issued share 
Oi^ital of the company may call upon the directors to convene 
an extraordinary general ineeiing. (S. 78). 

Duties of the memheis: —The meiuoranduiu and articles 
when registered bind the members; and the money payable 
by any member to the company under ihe memorandum qud 
articles shall be a debt due from hint to the company. (S. 21). 
If a business is cariied on with less than the legal minimum 
members, every member doing so shall be severally liable for 
the payment of the whole debl of the company, tS. 147). 

LIABILITY OF MEMBERS ^ 

Liability of a shaieholder in a limited company is 
^twily limited to the amotint unjiaid on the shares held by 
him. If he has already jiaid up the whole nomiral amount 
qi his shares, he is free trom any further liability. If !iw 
has paid a portion of ’he nominal value he is res>ponsible 
foT the portion remaining unpaid. 

(a) Calls; —If the articles provide for payment by instal¬ 
ments, it is usually stated that should the remaining portion 
or any part thereof be required, a demand is to be made 
Wpqn the shareholders by the directors of the company in 
accordance with the provisions of the articles. Irregularity 
m making a call entitles a sliareholdej to resist payment. 
It must be made by duly appointed and qualified directors, 
dud proper notice should be given. Thus when a resolution 
of the directors for making a call is passed without specify- 
the date for the payment of the call, it is an invalid 
call. {In re Cawley & Co., Ltd. (1889), 42 Ch. 209). A call 
must be regular and made in good faith and in the interest 
of the company. A call made on some members is invalid. 
(Galloway v. tlalle ConeerU Society, [19151 2 Ch. 233). A 
cull must be uniformly made on the shareholders as well as 
on the directors. {Ale^afider v. Atffomatic Telephone Co., 
£190® 2 Ch. m). 
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{b> articles ordinarily empower a cotapauy 

to iave a lien on partly paid-up shares for all moneys pay¬ 
able by the shareholders to the company, Tbis lien extends 
to dividends. It may be enforced by sale. 

^ (c) Forfcttine of shares: —Generally the articles provide- 

for the forfeiture of the shares in respect of whieh defatilt 
has been made in the payment of a call. On no ether ground 4 
can the shares be forfeited. {BopJcinson v, Moftimer M^rhy 
& Co,, £19173 1 Ch. t>46). It must be done in strict accord^ 
anoe with the articles. The shares so forfeited betome the 
property of the company ami pan be sold again. It may be 
cancelled if the directors thint it proper* A forfeiture of 
shares may be annulled by the directors, if allowed by the 
articles, With the consent of the holders of those shares* ^ 

(d) Sorrender: —Suriender of partly paid shares by the' 
shareholders in consideration of the release by the company 
of the shareholders^ liability is in effect a reduction of 
capital, and can be justified under the circumstances sUch as 
would have justified forfeiture {Kirby v. Wilkins, £19293 2 
Ch. 454); and it must be done strictly in accordance with 
the articles. 

MANAGEMENT AND ADMINISTRATION OF 
COMPANIES 

Directors 

They are persons chosen by shareholders from amongst 
thtemseltes to conduct the management of the business of the 
company, as a company by itself cannot act. The term is 
not defined by the Indian Companies Act, but has been 
meant to include all persons who direct the business of the 
company. (S. 2 (1) (5) ). All companies must have directors 

71), but public ' companies must have at least three 
directors* (S. 83A). 

Appointment :—Usually the procedme for the iippoint- 
ment of directors are regulated by the articles of association. 
But no person shall be appointed, named or proposed as a 
director in a prospectus unless before its issue or before 
registration of articles he 

(1) signs and files with the Registrar a consent to act 

as director, 

(2) nigns the memorandum for the qualification shares 

(which is fixed by the articles), 

(3) has paid or agreed to pay for qualification abates, 

(4) signs and files a contract in writing to take and 

pay for the qualification sliares and file it with 

the Registrar, 



rm IKBIAIf HBE€AKmB BAW 


m 

(&) asad fil^ aa affidavit irith Hxe to 

iht affect that the auijaher of ahares aeoasniiry 
are tegi^tared in his uanae* {S» 84). 

The object of these provisions which are not apiplicable 
to private oompanies ie to see that the persc»na acting as 
directors do not evade their liability to acquire and to pay 
for the qualification shares. 

In the absence of any specific provisions with regard to 
the appointment of directors, the subscribers to the memoran- 
dum are to be treated as the directors, until directors are 
appointed by the members in a general meeting. At least 
two-thirds of the board of directors shall be persons liable 
to retire by rotation (S. 83B;. Joint holders of shares may 
become directors. (Grundy v. Briggs, [19101 1 Ch. 444). 
The acts of a director done bona fide are valid althcwagh any 
defect in his appointment is discovered afterwards, (S. 86). 

(>ualificatior\ shares :^—^Tbe articles usually fix a number 
of shares which every director must hold in order to qualify 
himself as a director. The shares so fixed is known as quali¬ 
fication shares, and are meant for milking directors interested 
in the company’s affairs. And except otherwise provided by 
the articles the qualification shares must be acquired within 
two months after appointment. (S. 85), 

Vacation of office by directors : -—The office of a director 
shall be vacated on— 

(a) his failure to acquire qualification shares within 
the prescribed time; or 

(h) his being found by Court to be of unsound mind; 
or 

(c) being adjudged insolvent; or 

(d) failure to pay calls within six months of the 

making of calls; or 

(e) his accepting any office of profit, or accepting loans 

or entering into contracts with the company; or 

(/) absenting himself lor three consecutive meetings 
of the board of directors, or for three months, 
whichever is longer without leave of absence 
from the board of directors (S. 861); 

(g) any director convicted of any criminal offence 
against the company, shall not be qualified for 
being appointed as a director for a period of 
five years without the leave of the Court (S. 
141A). 

Besides these other disqualifications may be added by the 
articles. 

Although the appointment of directors may 
be made in a general meeting of shareholders, their removal 
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caEnot fee reappointed (S. 86G), 

Camud va>ccm(siy : —^It may be filled up fey the feo^d of 
directors, but the person so appointed saell be sufe|ect to 
retirement at the same time as 1 1 he had become a direct 
on Idle day ©n which the director in whose place he is 
^appointed wm last appointed as a director. (S. 88B). 

Register 0 / directors : -^A register of directors, manageits 
and managing agents has to be maintained fey every company, 
and a return has to be filed with the Eegistrar within l4 
days of the first appointment, and of any th^ge. This 
register is open to inspection by members during business- 
hours, fitee of charge, and by other persons on payment of 
a fee not exceeding Ee. 1/-. (S. 87). 

Remuneration : -—They are not entitled to any remunera*^ 
tion unless authorised by the articles or fixed by a resolution 
of the shareholders in a general meeting. {Dikskit v., 
Mathuraprasad, 47 All. 94). The remuneration payable to 
the directors must be disclosed in the prospectus. (8. 93). 
It is a debt due fey the company, and may fee paid out of 
capital. {Re Lundy Granite Co, [1872], 26 L.T. 673). 

Delegation by directors :— The directors can not deleg ate 
thei r power o f allotting shar^I {T[e Leed^r Wooing iJo. 
flSSfilV i ChTTip^ have no authority to 

delegate to a manager the power to buy shares {Re County 
Palatine Loan & Discount Co, C18741, 9 Ch, App. 691); but 
they may dele^te their power to compromise a shareholder’s 
claim to the ^airman where they have been authorised fey 
the articles to delegate their powers to committees consisting 
of members of their body. {Re Scottish Petroleum Co^ 
(1882\ 61 L.J. Ch. 841). 

Asa^;nmetit of <^ce by directors:— No director is com** 
patent, even if there is provision in the articles to assign hk 
office to any other person unless it is approved fey a special 
resolution of the company. But the right to appoint a 
substitute or alternate director during any director’s 
temporary absence in accordance with the articles, is not 
affected, if it is done with the approval of the board of 
directors, and for a period of three months only^ (S. 86B). 

Positfon mid Powers of Director :—The powers of the 
directors are generally defined by the articles of association, 
and Within the restriction made by the articles th^ have all 
necessary powers to carry on the business in the interests of 
tfee company as a whole, if they are no|: forbidden by the 
Indian CJompanies Act. (E. 71). These powers are to fee 
deteised by the directors in a body, unless the articles 
provide for delegation of such powers. They must act as a 
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Jmrd aBd Bot individually and throujfli aresolutioas at Wsud 
meetings. (In re II<ty Craft Gold Medneiion and Mining 
Co., Ci9001 2 Ch, 230), The articles usually i>rovide for 
giviagp some special powers to one or more directors kaowa 
as Managing Dtrectors, The decision of the majority of 
4he directors is expressed in the form of a resolution which 
is binding on the company* If the directors exceed their 
jpowers^the company may ratify those acts which are within 
tile competence of the company, but if they are forbidden 
.by the articles they cannot be ratified without altering the 
articles. (Boschoei Proprietary Co., Ltd. v. [1906], 

I Ch. 148)* The decision of the directors regarding any 
matter which is assigned to them cannot be overridden by 
the oompjuiy in a general meeting. (Salmon v. Quin artd 
Awtms, Ltd., Q9091 1 Ch. v311). But the company may 
iwithdraw suck powers by altering the articles by a special 
resolution, (MarshalVs Valve Gear Co., Ltd. v. Managing 
4VnMe & Co., Ltd., [1919] 1 Ch. 167). 

* The position of the directors is akin to that of trustees, 

Land^ Allotment Co., Ltd. [18941 1 Ch. 616, as they 
are to mtoage the affairs of the company for the benefit of 
‘Ae shareholders, and have to render proper accounts of the 
company's money and property. They are also agents of 
4he company< in the transactions which they enter into on 
Aehalf of the company. (Great Eastern Ry. Co. v. Tumor 
tl8721j L.B. 8 Ch, A. 140). But they are not trustees f6r 
the iaUividual shareholders. (Allen v. Hyatt [19143, 80 
T.L.il. 444). As the directors are in a fiduciary position 
Hhoy are bound to use fair and reasonable diligence in the 
.management of the company’s affairs and to act honestly. 
(In re Foresi of Dean Commercial Mining Co., [18781, 10 
Cli. 450). I}ii:ector 8 ^^l 3 >jBi^ both agents and trustees are 
entitled to be indemnified by the company ajfainst all losses 
and expenses properly incurred by them in the due perform¬ 
ance of their duties. (Young v. Naval, Milit^ary and Civil 
Sermce Co-operative Society of South Africa [19053, 1 K.B. 
687). 

‘‘It has sometimes been said that directors are trustees. 
If this means no more than that directors in the performance 
of their duticvs stand in a fiduciary relationship to the 
company, the statement is true enough. But if the statement 
is meant to be an indication by way of analogy of what those 
duties are, it appears to me to be wholly misleading. 

... The position of a director of a company carrying 
oil a small retail business is very different from that of a 
director of a railway company. The duties of u bank director 
may dilfer widely from those of an insurance director, 



. IS 

tk« duties of a director of one insurance company mny dif er 
Irosu those of a dixector of another. In one compimy^ fhr 
iustauoe, matters may normally be attended to by the 
manager or other members of the staff that in another 
oompany are attended to by the directors themselves'\ But 
the court is to see whether this distribution of duties is 
reasonable and it is consisteui with the express provisius of 
the articles of association. 

(1) He must act honestly and must exercise some degree 
of skill and diligencl^. He must take leasonable care as an 
ordinary man might be expected to take on his o^sm behalf. 

(2) fie is not liable for mere errors of judgmentj. He 
mu^t exhibit that degree of skill that may be reenable 
expected from a person of his knowledge and expe|iei^« 

(3) He is not bound to give continuous attention to the 
affairs of the company. His duties are of an intermittent 
natuie to be performed at periodical board meetings. 

(4) In respect of all duties that, having regard to the 
exigencies of business, and the articles of association, may 
properly be left to some other official, a director is, in the 
absence of grounds for suspicion, justified in trusting that 
official to perform such duties honestly. 

(5) He is liable for wilful negligence or misconduct. ‘^Wil¬ 
ful misconduct in such a special condition means misconduct 
to which the will is party as contradistinguished from acci¬ 
dent, and is far beyond any negligence, even grofes or culp¬ 
able negligence, and involves that a person wilfully 
misconducts himself who knows and a])preciate8 that it is 
wrong conduct on his part in the existing circumstances to 
do or to fail oi omit to do (as the ease may be), a particular 
thing, and yet intentionally does, or fails or omits' to' do it, 
or persists in the act, lailure or omission regardless of conse¬ 
quences, or acts with rtckless carelessness, not caring what 

results of his carelessness may be.’’ (jRe City Equitable 
Fife Insurance Co, [19251, 1 Ch. 407 (420). ). 

Restrictions on powers of directors: — 

(1) The directors of a public company shall not, except 
with the consent of the company in a general meeting, sell 
or dispose of the undertaking of the company and remit any 
debt due by a director. (S. 8611). 

(2) No director can avoid the consequences, which, under 
ordinary law, attaches to him for his hWn negtoct, default, 
breach of duty, or breach of trust, inspite of any agreement 
or any provisions in the articles freeing him from any liabi¬ 
lity, (S, 86C). 

(3) Iioans to directors of public conipunies are absolutely 

prqhib^ted. (S. 86fi). ^ 
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/4) Diroc4i©T$ are praliibiied ^gaint maiiag any profit #Afe 
id the mMpmj by serving in any capacity otner tnan that td 
director except with the consent of the shareholders. (S# 

(6) Unless consented to by other directors, no diraotor 
shall be entitled to enter into any contract for the saloi par* 
chase ©r supply of goods and materials with the company* 
(S. mil 

(6) A director interested in a contract is prevented from 
participating in a meeting by being excluded from the 
^inorum in which such a contract is to be considered. (S. 91B) 

Duties ©f dixectors: —In discharging the duties the direc¬ 
tors must be honest, and exercise reasonable care like an 
ordinal businessman. (Cit]/ Equitable Fire Insurance Co., 
119251 1 Ch. 407). The duties which are cast upon directors 
under different provisions of the Companies Act are sum¬ 
marized below: 

(1) Where any share or debenture is underwritten, the 

directors have to state in the prospectus as to 
, whether the resources of the underwriters are sufii- 

cient to discharge their obligation. (S..^ 93). 

(2) They have also to state whether the minimuin sub¬ 

scription mentioned in the prospectus covers pur¬ 
chase price of property, preliminary expenses, 
repayment of money borrowed, and working 
capital, (S, 101). 

(3) The directors must lay before tlie company in general 

meeting a balance sheet and profit and loss account 
within eighteen months of incorporation and once 
in every calendar year thereafter, (S. 131). 

(4) The directors shall make a report as to the state and 

working of the company’s affairs along with the 
balance sheet. (S. 131A). , 

(6) It is the duty of the directors to furnish ‘^^formation 

and explanation required by the Registrar, Joint 
Stock Companies or by the inspector appointed by 
the Provincial Government. (Ss. 140—^142). 

{6) It is the duty of the directors past and present to 
give all assistance to the Advocate-General in con¬ 
nection with any prosecution Against persons 
criminally liable in relation to a company. (S. 
141 A)* 

(7) It is the duty of the directors of a company wound 
‘ up by the Court to make out and submit to the 

official liquidator, a statement showing the correct 
position of the company regarding assets^ liabil¬ 
ities, creditors, etc. (S. 177A), ^ 

(8) Duties with regal’d to meetings, etc. 180) 
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(а) 4 flirector is UaMe to serious penalties iot falsifii5$- 

tiou of books. (S. 236). 

(б) False statement in any return, report, balance sli^et 

in any material particular is punishable, 
Remembrancer^ Bengal v. Akhil Bandh% Guha, 
40 C.W.N. 1341). 

(c) For misapplication of funds, breach of trust, etc,, 

which are discovered in the course of winding up 
proceedings, directors are liable to contribute to 
the assets. ^ (S. 235). 

(d) Wrongful withholding or misapplication of property 

of employees’ deposits and improper investment 
of provident fund are penalised. (Ss, 282A, 282B). 

(e) The directois are liable to compensate the company 

and the allottee for irregular allotment. (S. 102). 
(/) The directors are jointly and severally liable to re¬ 
fund any money received by the company, in case 
where no allotment is made within 180 days after 
the first issue of the prospectus. (S. 161 (4) ), 

(g) The directors are also liable for the issue and publi¬ 

cation of fraudulent prospectus. Any person 
damnified may bring an action against them. 

100 ), 

(h) They are personally liable for ultra vires oct, 

{Masonic and General Life Asmtance Co* v. 
Sharpe 118923, 1 Ch. 164); and for gross negli¬ 
gence in administering the company’s affairs. 
{City Equitable Fire Insurance Co*. Ltd*. [192&1 
1 Ch. 407). 

Exceptions : — 

(t) The Court, however, may grant relief in any erne of 
negligence, default, etc., if it finds that the direc¬ 
tors have acted honestly and reasonably and under 
circumstances which ought to be excusedi (S. 281). 
(j) The directors are not liable for errors of judgment 
(In re Clardige's Patent Asphalte Co*, £19213 
1 Ch. 643). 

{h) Thev are not responsible for frauds committed by 
subordinates or co-directors. (Davey v. Cary^ £19011 
A.C. 477). 

A director does not make himself liable for an act done 
at a meeting at which he was not present, though he voted at 
a subsequent meeting for the Confirmation of the minutes, for 
the act was complete withouut further confirmation, (Burton 
t* Sm^an, tl9(®i 2 Chi 
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A director of a company who knowa ih^t his coniiijiiiiot^if 
are misappropriating the moneys of the coinpany| or are other* 
wise guilty of a breach of trust, is bound tp talce active aud 
immediate steps to prevent the same by notification to the 
shareholders or otherwise. He may even seek the protection 
of tho Cdiart for the purpose. If he fails in taking such steps 
he will be held to have concurred in the breach of trust and 
be liable accordingly, in spite of the fact that he might have 
'protested against the proceedings of his co-directors. A direc¬ 
tor of a company who signs cheques to the prejudice of the 
company cannot be heard to say that he did it as a ministerial 
act or aa a matter of routine. (Joint Stock Discount Co. v. 
Bfown, [18691 L.R. 8 Eq., 381). 

MANAGING AGENTS. 

The term managing agent is defined by the Indian Com- 
•l^inies Act as a person, a partnership or a company entitled 
to the management of the whole affairs of a company by virtue 
of an agreement with the company, subject to the Control and 
supervision of the directors, except otherwise provided for in 
the agreement. (S. 2 (9A) ). Thus it is possible for a manag- 
to be independent of the control and supervision of 
the directors. 

This system is peculiar to India and has been a matter of 
great controversy. There is one view which claims that the 
managing agency system is beneficial to India as it supplies 
brains, initiation and funds to industries; and so the managing 
agents must be allowed to enter into some such agreements as 
irould safeguard their rights and position when they have done 
pioneering work and brought the company to a profit-earning 
stage. As opposed to this there is a clamour that as the share¬ 
holders are the real proprietors of the business, the managing 
agent if he is to continue must be under their control, liable 
to be removed or replaced, if found inefficient. And growing 
abuse of powers by them called for legislative restrictions. The 
Indian Companies Act, as amended by the Amending Act of 
1936, contains for the first time, provisions regarding the 
managing agent, reconciling the two extreme views. 

Managing Agent and Manager .—The manager is an in¬ 
dividual person, but the managing agent may be a person, 
a firm or a company. The manager, of course, has the manage- 
’ment of the whole affairs of a company like the managing 
agent. He is generally under a contract of service and is 
subject tp the control and supervision of the directors, while 
the managing agent may be more or less free if proper provi¬ 
sions are made in the agreement. (S. 2 (9)). 

4ppoiiat7nent and removal of Mana,ging AU 

appointments, removals of managing agqnte and variations of 
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B«it im shs^U not apply to any such ap^intlffiSp 
mStS^piri^ar to the i»»ue of pi:o$pectttS, if t£i^ term# of appoint' 
meni B®t forth therein. (S. 87B (f)). A managing agent 
can he removed if he is convicted of any serious offence relating 
lo the affairs of the company. The managing j^ency shall m 
automatically vacated it the managing agent is adjudged an 
insol s^eni (S. 87B (h) )* 

The maximum term tor which a managing agent can be 
papointed after the commencement of the Amending Act of 
twenty years at a ti me T here ia no bar to reapnojnt^ 
mfefftr Bui tn'e termfu^diTof the office of managing agent 
shall not taie^ effect until all moneys payable to the managing 
a^ent are paid. The managing agency shall terminate on 
winding up of the copipany—and if the winding up is due to 
their negligence or default, they will lose their rignt to com¬ 
pensation. (S. 87A). As to managing agent under the 
Inj^urance Act, see Law of Insurance. 

Jtlemuncfation ;—It should be based on the basis of a fixed 
percentage on the annual profits of the company. But it is 
open to the managing agent to have a provision made in his 
agreement for an office allowance in case of absence of or in¬ 
adequacy of profits. But such stipulations for additional re¬ 
muneration in order to be binding on the company must be 
sanctioned by a special resolution of the company. (S. 87C). 

Restrictions. —(1) Loans to managing agents are prohibited. 
In case of contravention, directors are punishable. 

(2) If the managing agency consists of a private company, 
a firm or an individual, they are not to enter into a trading 
t ontracd except with the consent of three-fourths of directors 
(8. 87D). 

(3) A managing agent is not to issue debentures; and the 
investmtot 6f funds of the company without the authority of 
the directors shall be void. (S. 87G). 

(4) A managing agent cannot engage in any business com¬ 
peting with the business of the managed company. (S. 87H). 

(5) The number of directors appointed by the managing 
agent shall not exceed one-third of the total number of direc- 
.iors. (S. 871). 

(^) Transfer of office unless approved by the general meet¬ 
ing of the company or charge or assignment of tne remunera¬ 
tion of the managing agent, h vqid (S. 87B (c) {d> ). 

SBCRBTAftY 

^ ^ The secretarial work of a limted company such m cornes- 
pondeneis and general supervision, maintenance of proper 
ibohks.and jfiliiig of returns^ duties i^garding share trantaotioli 
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duties in nonmection with holding of company or fcowd meet¬ 
ing*, re<liiiT<e s whole-time officer who must be thotnugbly 
conTersant with the details of the company law and praotioe. 
Thie offioer is inown as the Secretary. He is to obey the 
directors, and issue notices, letters, etc., as directed by thj^. 
He derives his authority from the board of directma and is 
their adviser on legal and other prooedurdl matters. 

Dutks and liabilities.—It is his duty to be in charge of the 
correspondence of the company, and in that connection to re¬ 
ceive and register notices on behalf of the company. He 
is responsible for keeping proper books and registers aa required 
by the law relating to companies. He is to file nectary 
rettlrns rTith the Registrar, lie is to keep the share certificate 
ready for delivery, and arrange for allotment of share. He is 
to convene meetings in accordance with law. 

The Secretam- is a servant of the company. (Cairney v. 
Back, £19063 2 K.B. 7463). So long as he obeys the orders of 
the directors he is not liable, but if he is a party to a fraud¬ 
ulent act he is personally liable. (Dinabandhu v. Abdul, 27 
C.W.N. 18). 

He is liable for not making proper allotment of returns. 
(S. 104). He is also liable for not registering mortgages or 
charges requiring registration. (S. 122). He is criminally 
liable for making a false statement in any return, report, 
balance sheet, etc. (R. 282). He is liable to pay damages in 
a winding up proceeding if he is found guiltv of misfeasance, 
misapplication of property, etc. (S. 235). He may be crimi¬ 
nally prosecuted for any offence against the company. (8. 237). 

MEETINGS 

The management of the affairs of a company is in the 
hands of the directors who are to act as a board. But since 
the diiectors are nominated by the shareholders, it is nectary 
that the shareholders sliould have some knowledge of the state 
of af aii-s of the company. Two classes of meetings are gene¬ 
rally held in connection with incorporated companies:—(A) 
meetings of the board of directors, (B) shareholders’ meetings. 
There is another class of meetings which are Usually held in 
tonnection with the liquidation proceedings of a company, 
viz., (C) creditors’ meetinp. 

(A) Meetings of the Board of DireOtoes 

Usually the articles contain jKOvisions regarding the 
holding of board meetings. As tbe directors are the managing 
antbority, ibey have to hold meetings very nlteai. In thT 
adymee of any article of the company the provisions of 
IndisHB Coonpanies Act, Table A, shml «{^ly. As direct, 
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mUifi aet m u board, aad as iadividtiala^ tiiey Have to 
oonvoae a properly constituted meeting# 

CM^a^^y a meeting of the directors is to be summoned 
after giving due notice to all the directors. But a notice may 
not be necessary when the aitxcles provide that the meetings 
are to be held regularly at fined times. A director may re¬ 
quisition a meeting at any time. (Buie 87, Table A). It is 
^ neccssmy to state in the notice convening the meeting of 
the directors as to the business to be transacted there. {Rama 
Ayyat r. Shiva Jnanam Pillai, 51 Mad. 68). The directors 
may inepite of the agenda take up the business in any order 
they think proper. (Afollineana v. Londo^a Insurance Co, Ltd,^ 
ri602] 9 K.B, 689), 

If there is w permanent chairman, the directors may 
choose one of them as such. Unless articles provide otherwise 
the quorum may he fixed hy the directors, and unless so h^^ed 
it shall be by three. (Eule 88, Table A). 

Every director has one vote. A director who is interested 
in any contra<‘t shall not be entitled to vote on the matter, and 
shall not be counted in the quorum of the meeting, and must 
disclose bia interest in any such transaction, {^b, 91 A & 91 B). 

(B) SUhareholders^ Meetings 

There are three classes of shareholders^ meetings 
(1) statutory meeting, (2) annual general meeting, (3) extra- 
ordina^ general meeting 

(1) Statutory Meeting. (S. 77) ; —The object of the statutory 
meeting is to have before it a list of the members of the com¬ 
pany with names, descriptions, addresses, number of shares 
and to allow the shareholders an opportunity of discusaiug 
any matter relating to the formation of the company 
net V. Iredale, C19121 1 Ch. 700), and to enable the share¬ 
holders to ascertain the company's position. 

Procedure a meeting must be held by every limit¬ 

ed company having a share capital (except private companies) 
within a period of not less than one month from the date of the 
commencement of busim'ss, and not more than six months of 
such date. The members present shall he at liberty to discuss 
any matter relating to the formation 6f the company. 

Statutory Report X —The directors are under an obligation 
to circulate the statutory report to each shareholder and to file 
it with the Begistrar at least 21 days before the date of the 
statutory meeting. The statutory report as certified by the 
directors must contain:— 

{i) the total number of shares allotted, 
iM) the total amount of cash received, 

(m) au abstract of recd^pts and payments made upto a 
date within 7 days of the date of report. 
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' {it) ad^tesfiee, descriptions of the dirediots^ andi-" 

tors, managing agents, etc*, 
i'^) particulars of modifications proposed to any con¬ 
tract wliirh are to be submitted for approval of tbo 
^ sharebolders, 

(ti) m account of preliminary expenses of the company, 
(vii) arrears if any on rails, 

particulars of any commission paid, or to be paid, for 
sale of shares to the managing agent or the directors,' 
(i^) a list of names, etc.* of the members of the company, 
and shares held by each shall be kept available for 
inspection by the bhareholders. 

The members present shall be at liberty to discuss any 
matter relating to the formation of the company. In the 
event of any default in comnlying with these legal provision^ 
directors or other persons are punishable with a fine. (S. 77). 

A shareholder, a creditor, or the Registrar may apply to' 
the Court for winding up of the company in case of default in 
holding the statutory meeting or filing the statutory report, 
after the expiry of 14 days of the last date on which the 
meeting ought to have been held (8.' 166); and the Court may 
order for winding up in case of such a default* (S. 162). 

(2) Annual General Meeting: —Every company must hold 
its first annual general meeting within 18 months from the 
date of its incorporation, and thereafter once at least in every 
calendar year, and at intervals of not more than 15 months. 
(S. 76). The Court has the power in default of holding such 
a meeting, on the application of any member, to direct the 
calling of a general meeting. In default every director or 
manager shall be liable to a fine. 

The annual balance sheet, profit and loss account made 
upto a date within 9 months of the date cf the meeting, along 
with the auditor’s report are to be laid before the annual 
general meeting. Copies of these documents are to be sent 
to every member at least 14 days before the meeting at which . 
they will be laid. Copies of these documents are also to re¬ 
main in the ofilce open to inspection during office hours, (S* 
131). Three copies of the same shall be filed with the Regis¬ 
trar within 21 days after the meeting* (S. 134). The directors 
are to append a report on the working of the company con¬ 
taining their recommendation as to dividends, reserve fund, 
etc. (S. 131 A). The Indian Companies Act is silent as to 
what other businesses are to be transacted at such meetings^ 
But it appears from other provisions of the Act that the 
directors are to lay before such meetings a report regarding 
the affairs of the company. ShaiM^hoIders Inay ash for 
further information and are entitled to di«ous8 any matter. 
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^ Pr^mdure i —Tlae ^foeiedure regar^mg ^lie holding of j 
general meetings is laid down in tiie artic^e^. After the elec- j 
tion pt chairman, the business -commences, if suffiLcienf numtier 
of members are ijresent to form a (Quorum, Then the reports 
are introduced for d iscussion and acceptance by the members. 
If tESTmehiB^s arcnjislatiiiied they may oppose the motion 
for acceptance of the reports. The other matters that are 
usually transacted are, the declaration of dividend, filling 
up of vacancies caused by retirement of directors, and 
election of auditors. 

(3) Extraordinary Meeting A company can hold such j 
meetings either at the discretion of the directors or at the / 
instance of the "shai^EoIdW?: — 

^KafeEoIderslBro noi l ess than o ne4€nth of the issued 
share capital of the company upon wTuch all cSus due have 
been paid may send in a requisition duly si gne4 staging tfa g^ 
objects,„p f the same to the directors for calling an extra- 
orolhary generfil'^ine^mg of the company. If the dir ecto rs 
do not* call the meeting with in days f rom the date of the 
requisition, the requisitionists may themseTves call a meeting 
and such a meeting must be held within 3 months from the 
date of the requisition. And in such a case the requisitionists 
are entitled to reasonable expenses. (S. 78). 

(C) Creditors’ Meetings: 

{a) The Indian Companies Act empowers the Court to 

f ive directions for holding meetings of the ere- 
itors, to ascertain their wishes regarding mat¬ 
ters relating to the winding up of a company. 
(S. 174). 

(h) When a compromise is proposed between the com¬ 
pany and its creditors and members, the Court 
may order a meeting of the creditors or con¬ 
tributories. (S, 153). 

(c) The official liquidator may summon a general meet¬ 
ing of the creditors or contributories from time 
to time, at the request in writing by the cre¬ 
ditors or contributories representing one-tenth 
in value. ^S. 183 (2) ). 

A resolution at a meeting of creditors shall be deemed to t 
have been passed when a ma ]oritv in numb er and value of the I 
creditors present personally or by proxy liave voteJ7dFll.“'^ | 
(iifomSiy Cottm Manufacturing Co., 12 Bom. L.B, 625). j 

I3BNBRAL PROCEDURE REGARDING MEETINGS 

Who .ma^ mil 'meetings : — 

' {!) Unless articles provide otherwise,^^j}£^inore ineni- 

■ , , , ^ . hers, not less than oneijentaegrpaid up 
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stare capital are eompetesit to call a meeting* 

^ (S* 79 (2) ). 

(2) The Court is also empowered to call a meeting on 
its own initiation or on the application of any 
member entitled to vote, when it is otherwise 
^ ^ impracticable to call a meeting. (S. 79 (8) ). 

Notice :—^Every member should be given a notice of a 
^meeting by at ^east 14 days b efore the holding thereof. But 
the period may b^e?uced^" m the consent of all the mem- 
oSsentitledti^^ notice. (S. 79 (1) (a.)). Where, however, 
a special resolution is intended to be move d , thelp niiad, of 
nQtic e..4&rtQTjr2I^^^^^ SIT. A notice may^ea^ved either 

. personallv orlHrolign post. (Rules 112—116, Table A). The 
"" notice must sta te the obiect of the meeting. When any special 
business Is to IransacleJ^aF^lT^meetTn^ the notice must 
^specify it. {Tlessen v. Henderson, [1899] 1 Ch. 861). A 
notice must be intelligible to the ordinary shareholder. 
{Baillie v. Oriental Telephone & Electric Co*, Ltd*, [1915] 
f 1 Cli 503). Bui accidental ommission to give notice or non* 

. receipt of notice"sEaTT noFlnvilldate the proceedings of a 
\ meeting. (S. 79 (1) (b) ). 

^ Quorvm \—Ko business in a meeting can be transacted 
without the existence of a quorum, which is ‘‘the fixed number 
of members of any body whose presence is nesessary for the 
proper and valid transaction of business. The quorum is, if 
not provided by the articles, fixed by the Indian Companies 
Act (S. 79 (2) (5) ) in the case of public companies at 5 and 
ip j irivate companies at 2. But the members must b^TpefiSn- 

r ally present! B^Somtion passed at a meeting where there 33 
no quorum is absolutely void. (In re Romford Canal Co. 
USS3], 24 Ch* So), a 

C/iairman :—Wben there is a quorum, if articles do not 

electe d as chairman, 
(o. (1) (c) ). The function of thechairman is to order 

and to see that the business of the meeting is conducted pro- 
p^ly. (In re Indian Zoedone Co. (1884), 26 Ch. 70). The 
cfaairi^n is the person who has the power to adidum the meet¬ 
ing. (Reg V p^Oyley, 12 A. & F. 139). He is to regulate 
apwhes and decide points of order. When a resoktin k put 
1 ^ the vote, he is to declare the result of euoh voting. A 


I Court if it 18 found that the rhairman’s rtiHng was wronir 
5 ^^ certain point. (Cateshy v. Bumett tl9163 2 Ch. 326). 

1 member whose name appears in the Ee* 

** ■*>'' hw s rtght to rote. ( Wi«e v. I^mdsU, 
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ri93l3 1 Cli. 420)* He may exercise the right for his own 
interest, even against the company's intel’est. {Dommioih 
Cotton ^lilU Co, V. Amyotf [19121 A.C. 546). The number 
of allotted to each member in the absence of any provi¬ 

sions in the articles, is one. (S. 79 (2) d). If deprived of his 
right g member ean seek th e protect ion of thi^Cojirt {Avudga- 
imieS iTway Cir**?50). All 

questions must be decided by a show of hands, unless a poll . 
is demanded by the requisite number of shareholders, (11. 56, < 
Table A). 

Poll :—^AVhen a member present at a meeting thinks that 
the’’”l^ng by show of hands on a resolution would be un- 
satisfactoiy and should not be allowed, a poll may be de¬ 
manded. A poll must be /lemanded at le ast by 5 memb ers 
or by the chairman or by any member holding not Tess than 
one-tenth of the issued capital, immediately before or after 
the declaration of the result by the chairman. On n poll the 
absent members may also vote through their proxies along 
with those present. (S. 79 (2) (e) ). 

Th ere cam b e no valid demand for a poll unless there has 
been a val icf^lum^ ‘ X sFow of harids is the consti¬ 

tutional mcHioiTbT cTecTarIng the will of a meeting. It stands 
as the resolution of the meeting, unless the drclaration of the 
chairman that the })roposed resolution is thereby carried or 
lost is subsequently displaced by the result of a poll thereafter , 
duly demanded and taken. {Per Lord Blanesburgh in Kennedy I 
Carrnth v. Imp, Chcmicai etc,, C19371 App. Gas. 707 (755) )* 

When two resolutions before a meeting have been separ-' 
ately voted upon and a poll has been demanded, a separate 
poll must be directed to be taken on each resolution. (Blair 
Open Ifearih etc. v Reigart^ C19133 108 L.T. 665) 

PraTif :—A proxy is a written instrument by which a 
person^if^authorised io vote on behalf of a shireliolder. The 
person mraber. The instrument must 

bo signexTuyTTie ap 3 >ointor 7>r~bv Ins attorney, and must be 
de|>osiied with the registered oflfiee of tlm cnmt>any no t less^^ 
than 72 hours befoiT th e time fixed for 79 

(2) (/pT Tslava Ti^ (In re Tata Iron 

Co,, Ltd., 30 Bw. L.E* 100- 

0 i iiiiiciiity of ii5eiiib«afti?r---!rhe Gottrt 
calM oh to interfere in th^ domestic ot inte^hl, 

adminiKt!‘ntioti of the company at the instance of fh^ minoi*ity 
(e,g,, for breach of articles or other irregular conduct). (Fo^s 
V. Marhoffle, fl8431 2 TTare 461). But when the majority are 
proposing to sanction an act vlfra vires the company, or to do 
some art amounting to a fraud on the m inority, the minority 

6 
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Icaa receive the help of the Court. (Cooh v. D^eh. tl916J 1 
‘A,a 654). 

RESOLUTIONS 

A proposal put before a meeting for adoption is known ns 
a motion, and when it is adopted by the meeting it is called 
a resolution. 

Kind^ of rcsolvtions :—There are three kinds of resolu¬ 
tions that may be passed in a meeting. 

(a) Ordinary Rcsohitwns are passed by a si niple majori ty 
of members present at anv creneraTTneefTng; and 
vuth olrtlTnnry business, such passing 
of accounts, sanctioning dividends, electing direc¬ 
tors, etc. Proper notice is to be given according to 
Articles. (S. 79). 

An ordinary resolution will be valid in spite of irregular 
ities if it is passed at a meeting in which all the members of 
the company are present and vote for it. {ParJcer & Cooper Ltd. 
V. Reading, [192G1 I Ch. 976b 

(fe) Eu’tra-ordmary resolution is one passed by a majority 
of not less than thrt^e-founrihs of the mcmheis 
present in })erson or by proxy in a general meeting, 
of whi(‘1i due notice specifying the intentionn to 
propose the resolution has been given (S. 81 (1) b 

An extraordinary resolutivm has been given. (S. 81 Ibb 

An extraordinary resolution is not necessary to transact 
extraordinary business, unless ex])ressly laid down in the 
articles. An extraordin \ry resolution is to be passed in the 
case of a voluntary winding up on the ground of inability to 
continue business on account of liabilities. (S. 2U3). A copy 
is to be sent to the Registrar. (S. 82 (1) ). 

(c) Special resolution is a resolution for which three 
week^s notice must be given stating along with 
the notice the proposed resolution. It is to l^e 
passed by a majority of three-fourths of the 
members present at the meeting. (S. 81 (2^ ). 

Such a resolutionay be declared as passed by the Chair- 
oan on a show of hands, unless a poll is demanded. 

Copies of special resolutions must be sent to the Registrar 
/ithin 15 davs from the date of their adoption. (S. 82 (1) ). 
hese resolutions are necessary to alter articles and memoran- 
um, and the name of the company; to subdivide shares; to 
ind up voluntarily or through court; or for any other matter 
xpressly laid down by the articles or by the Indian Companies 
ot. 
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But the formalities regarding notice iot passing special 
rcwilutionB may be waived by agreement of all the shareholders 
if the transaction is within the powers of the company and if 
lUl the members entitled to be present and vote, assent to it. 
(S. 81 (2)). 

Minnies :—Every company has to keep a mirnite book to 
record the projceedings of meetings, and such minutes are to be 
signed by the chairman of that meeting or by the chairman of 
the next succeeding meeting. The minute books are open to 
inspection on reasonable restrictions. There must be a 
separate book for recording the proceedings of the board 
meetings. (S. 83). The minutes must be recorded within 
reasonable time of the meeting. The minutes so recorded shall 
be evidence of the proceedings. 

ACCOUNTS, BOOKS, STATEMENTS, 

AND AUDITORS 

Accounts: —Ev^tv company shall keep proper books of 
account with respect to:- — 

(1) all sums oi money received and spent by the company, 

and e-very transaction in which receipts and ex¬ 
penditure take place, 

(2) all sales and purchases of goods by the company, and 

(3) the assets and liabilities of the company. 

The books of account shall be kept at the registered oifice 
of the company or at such other place as directed by the 
directors and shall be open to inspection by the Directors dur¬ 
ing office hours, (S. 130). 

\nnnal Balance Sheet and l^rofit and Lof^s Account, 

The directors of every company must within 18 months 
from the date of incorpoiation, and subseciuently on(‘e a year 
lay before the company in a general meeting the balance sheet 
of the company and the profit and loss account. These state¬ 
ments .are to he made up to a date not more than nine months 
from the date of the meeting. (R. 131). 

The balance sheet should contain a suntmary of the pro¬ 
perty and assets of the company, the capital and liabilities, 
nature of the liabilities, etc. (S. 132 (1) ). *The balance sheet 
of a holding company must include particulars a.s to subsidiary 
companies. (S. 132A). The profit and loss account shall include 
particulars showing the total amount of money paid away to 
the managing agents and directors as remuneration and com* 
mission, etc., and the total amount written off for depreciation. 
(S. 132 (3) ). 

The balance sheet and the profit and loss account or incoms 
and e^penditnre account are to be authenticated, in caee of 
banking companies by manager or managing agent, and 
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whera there are more than 3 directors at last Iby 3; mi where 
there ate less than three, by all; and in case of other com¬ 
panies by two directorsi and when there ai'e less than two* by 
the sole director and the manager or the managing agent. 
(S. 133). 

The balance sheet and profit and loss account must be 
audited by an auditor and his report must be attached 
thereto and it is to be read before the general meeting 
of the company. Copies of such papers are to be sent 
to every member at his registered address, at least 14 days 
before the meeting, (S, 131 (2) (3) ). Three copies of the 
balance sheet are to be filed with the Eegistrar within 21 days 
after the date of Ihe general meeting. (S, 134). 

W'hen a balance sheet is not ado])ted a statement to tliai 
effect is to he annexed to tlm balance sheet. 

'*A balance sheet must not be a mere inventory but must 
be in the nature of a pictorial representation of tlie tradiiio 
position of the comj^aiiy easily appreciated not by ignorant 
people but by persons re.isonably able to understand commer- 
r'ial expression'^ and (*oininercial conduct.” {Legal Rennem- 
hrancerx. Alhii Bandlm Guha (1937), 40 C.W.N. 1341). 

Directors' Report: —The directors are to make and attach 
a report with regard to the {itfairs of the company which 
should contain among other things the dividend recommended, 
the amount carried on to the reserves, etc. (S. 131A). 

Penalty for false statement: 

If in any return, report, balance-sheet or certificate, any 
.statement is made wliich is false in any material particular, 
and if it is done wilfully knowing it to be false, the person so 
doing is punishable wdth imprisonment and fine, (S. 282). 

Statutory Books 

Every company is required by the Indian Companies Act 
to keep the following books : — 

(1) Register of memhersi —It wsliall contain the names, 
addresses and the occupations, if any, of the inember^s; and in 
the case of a company having a share capital, a statement of 
the shares held by each member distinguishing each share by 
its number, and the amount paid together with the date on 
which a person is entered as a member, and the date on which 
any person ceased to be a member. (S. 31). 

It shall he kept at the registered office of the company and 
shall be open to the inspection of any member gratis. (S. 3fiK 

The Register of members may be closed for an aggregate 
period of 45 days in each year, hut not exceeding 30| days at 
a time, by giving seven days’ notice in newspapers, (S, 37), 
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(5) In40^ of Memhem^Kn ind^x of members Me to be 
maintained by every company Iiaving^ more than 50 members 
<S. 31A). 

(3) Annual Uj<t and minmary of in(*mher^ ; — Aa annual list 

and summary of members is to be prepared and filed with the 
Registrar once at least every year; but the first one within 18 
months of incorporation. / 

it 

This list shall contain (1) names and addresses of members, 
directors and managing agents, (2) the amount of share capital 
(3) the amount called up, (4) calls remaining unpaid, (5) shares 
forfeited, and (6) total amount of debts due by the company. 

It is to be completed within 21 days after the date of th<* 
general meeting. 

A private company has to furnisli along with the list two 
certificates (a) that no invitation to the public to subscribe 
shares was issued, and (6) the membership does not exceed fifty 

Tliis list and summary shall be (‘ontained in a separate part 
of the register ot members and shall be completed within 
tweiity-onc days after the da> of the first or only ordinary 
general meeting in the year (S. 32 (3) ). 

(4) Register of directors or managers and managing agenU . 
—Every company shall keep at its registered oSice a registei 
containing the names and addresses and the occupations of 
the directors or managers and managing agents (S. 87). 

(5^ Mintfte boohs •—Every company shall cauuse minutes of 
all proceeding of all general meetings and oi the proceedings 
of its directors to be entered in two books ke])t for that purpose. 
See ‘Minutes’ under ‘Resolution’, supra, 

(C) Register of mortgages and charges limited 

company must keep a register of mortgages and enter therein 
all mortgage's and charges specifically affecting property of 
the company, giving in each case a short desc'ription of the 
property mortgaged or charged, llie amount ol the mortgage 
or charge and (except in the case of securities to bearer) the 
names of the mortgagees or persons entitled thereto (S. I2^i), 
It shall be kept open to inspe<*tion by any creditor or member 
of the company without any fees (S. 124). 

(7) A register of contracts in which directors are interested 
(S. 91A)* 

(8) A register of Debenture holders (S. 125), 

(9) Books of Account (S. 130); cash book (dealing with 
receipts and expenditure), sales and purchase journals, gene-* 
ral and other ledgers. 
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Other books; —Register of transfer of shares (S. 34). 
Register of dooumeuts, Share certificate book, Seal book, 
Directors’ attendance book, Agenda book, Register of share 
warrants, Allotment book, and Register of calls. A company 
doing business must necessarily keep its accounts or commer¬ 
cial books, namely, Journal, Ledger, Cash book, etc., etc. 

If any director or officer of any company which is being 
wound up, destroys, mutilates or fraudulently secretes, any 
book, paper or securities or is a party to such acts, with tlm 
intention of defrauding any person, he shall be liable to seri¬ 
ous punishment (S. 236). 

Officers’ Itabiiity: —When the directors issue a false report 
to the public and the manager, secretary and other officers of 
the c‘ompany supply the detailed statements for such report 
knowing them to be false, and a third party purchases shares 
in the company and suffers loss, each of the officers of the 
company who knowingly assisted in the fraud is personally 
liable to such third party for the loss, even though the report; 
was signed by the directors only. 

The manager and se<Tetary of a joint stock company as 
well as the directors are servants of the shareholders. {Cullen 
V. Thomson (18(52), 6 L.T. 870). 

AUDITORS 

The Indian Companies Act enjoins on every incorporate^i 
company to have its accounts verified and audited once a year 
by people skilled in accounts. (S. 131 (2) ). 

Appointment :—The first auditors may be appoioted by the 
directors before the statutorv meeting, and they will remain 
in office till the first annual general meeting. (S. 144 (7) ). 
Subsequent auditors are to be appointed at each annual gene¬ 
ral meeting. (S. 144 (3) ). 

The following persons are disqualified from being appoint¬ 
ed auditors: — 

(1) a director or an officer of the company, 

(2) a partner of such director or officer, 

(3) any person indebted to the company, 

(4) in a public company or a subsidiary private company 

any person in the employ of a director or an officer 
(B. 144 i5) ). 

No person shall be appointed an auditor unless he holds 
a certificate granted by the Government entitling him to act 
m such (S. 144 (1)). 
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If a person other than a retiring auditor is to be appointed 
by the company, the following formalities are to be complied 
with: — 

(а) a member is to gi\e notice, not less than 14 days 

before the date of the general meeting, to the 
company, 

(б) a copy is to be sent to the retiring auditor, and 

(c) a notice is to be circularised to the members not less 
than 7 days before the annual general meeting. 
(S. 144 (6) ). 

If no appointment is made by the company the central 
Government on the application of a member has the power of 
appointing an auditor and fixing his remuneration. (S. 144 
(4) ). In case of casual vacancies directors may fill them up. 
iS. 144 (8) ). 

Uemoval : —Although an auditor is generally appointed to 
hold office until the next annual general meeting, the com¬ 
pany cun remove him before his turn by a resolution in a 
geneial meeting. {Cuif \. London & County Land and Bxdld- 
mg Co., Ltd., C19123,*l Ch. 140), 

Powers and duties : —The auditors are to make a report of 
the financial position of the company to the shareholders, after 
an examination of the accounts, the balance sheet and profit 
and loss account. In so doing they sliall have a right of access 
at all times to the books and accounts and to the vouchers; and 
shall be entitled to require from the directors tmd officers of 
the company such information and explanation as may he 
necessary for discharging their duties properly. (S. 145 (1) ). 

They are bound to know or make themselves acquainted, 
with their duties under the company's articles and under the 
Companies Act for the time being in force. 

The auditors’ report shall contain the following: — 

(a) whether they have or have not obtained all necessary 
information they required; 

{b) whether in their opinion the balance sheet, and profit 
and loss account are drawn up in conformity with 
the law; 

{c\ whether such balance sheet exhibits a true and correct 
view of the company's affairs; and 

{d) whether proper books of account have been kept aa 
prescribed by law. (S. 145 (2) ). 

The auditors have the right to receive notice of general 
meetings, to attend and to make statements regarding the 
uceouato. (S. 145 (4)). 
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The auditor of a company tnuBt be honest, and must exer¬ 
cise reasonable care and hkilX in making enquiries and investi¬ 
gations. 

“It is no part of an auditor’s duty to give advice, either it* 
directors or sliareholders, as to what they ought to do. An 
auditor has nothing to do with the prudence or imprudence 
of ninlcing loans with or without security. It is nothing to him 
whether the business of a company is being conducted prud¬ 
ently or imprudently, profitably or unprofitably. It is nothing 
to him whether dividends are properly or improperly declared, 
provided he discharges his own duty to the shareholders. His 
business is to ascertain and state the true financial position of 
the company at the time of the audit, and bis duty is confine<l 
to that. How is he to ascertain that position? The answer is, 
by examining the books of the company. But he does not dis¬ 
charge the duty by doing this without enquiry and without 
taking any trouble to see that the books themselves show the 
company’s true position. He must take reasonable care to 
ascertain that they do so. Unless he does this his audit 'would 
be worse than an idle farce. Assuming the books to be so kept 
us to show the true position of a company, the auditor has to 
frame a balance sheet showing that position according to tin? 
books and to certify that the balance sheet presented is correct 
in that sense. But his duty is to examine the books, not 
merely for the purpose of ascertaining what they do show, but 
also for the purpose of satisfying himself that they show the 
true financial position of the company. . , , An auditor, how¬ 
ever, is noi bound to do more than exercise reasonable care ami 
skill in making enquiries and invevstigations. He is not an in¬ 
surer; he does not guarantee that the books do correcdly show 
the true position of the company’s affairs: he does not even 
guarantee that his balance sheet is accurate according to the 
books of the company. If he did, he would be responsible 
for error on his part, ev^n if he were himself deceived with¬ 
out any 'W'unt of reasonable care on his part, say, by the fraud¬ 
ulent concealment of a book from him. His obligation is not 
sp onerous as this, lie must be honest—?.c., he must not certify 
what ke does not believe to be true, and he must take reaf5on- 
able care and skill before he believes that what he certifies is 
true. What is reovsonable care in any particular case must de¬ 
pend upon the circumstances of that case. Where there is 
nothing to excite suspicion very little inquiry will be reason¬ 
ably sufficient, and in practice X believe buBinessmen select a 
few cases at haphazard, see that they are right, and assume 
that others like them are correct also. Where suspicion is 
aroused, more care is obviously necessary; but still, an auditor 
is not bound to exercise more than reasonable care and skill, 
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evm in a case of suspicion, and lie is perfectly justified in 
acting on tlie opinion of an expert where special knowledge 
is required/* (Lindley, li,J* in In re London & General Bank 
(No. 2), [18961 2 Ch. 673 (682)). 

‘He is a watch dog only, but not a bloodhound*—Lopez, | 
L.J. in In re KingUon Cotton Mills Co, (No, 2), tl8961 2 Cli: 
270 (288) ). 

Ihe duty of an auditor is verification and not detection. \ 
“Although it was not the duty of accountants to tiike stock 
in auditing accounts, they might well call for explanations of 
particular items.”— Mead v. Ball^ Banker & Co, (1911), 28 
T.L.R. 81. 

“He must make a reasonable and proper investigation of 
accounts and stock sheets, and if a reasonably prudent man 
would have concluded on that investigation that there was 
something wrong it was his duty to call his employer’s atten¬ 
tion to the fact. In making his investigation he would be en¬ 
titled to rely on documents vouched by servants of the business 
at whose accounts he was looking, unless there were some 
reason for believing those servants to be dishonest.”— Henri) 
Sqtiire Cash Ch, v. Ball etc. (1911), 27 T.L.R. 269. I 

He does not guarantee discovery of all fraud. {In re ! 
Kingston Cotton Mills, L18961 2 Ch. 279). His duty is not 
merely to check figures. Besides making a report of the state 
of accounts it is his duty to call attention to what is wrong. 
{Newton v. B, S. A, Co,, C1906] 2 Ch. 378). 

Over and above the auditing of annual accounts the audi¬ 
tor lias other duties to perform, in connection with the issue 
of i)rospectus by a company already carrying on business 
tS. 93 (lA) (i.) ), and with the statutory report. (S. 77 (4) ). 

Auditor s liabilities :—^When he fails in his duty to ascer¬ 
tain the true financial position of the company and to report 
to the shareholders accordingly, he is liable for his negligence. 
{Re London and General Bank (No. 2), [1895] 2 Ch. 673). 
He is prima facie responsible for ultra vires payments made 
on the faith of the balance sheet. {Republic of Bolivia Ex¬ 
ploration Syndicate Ltd,, [1914] 1 Ch, 139). 

On the application of the liquidator or any creditor or 
contributory, in the course of winding up a company, the 
auditor may be made liable to pay damages when it appears 
that he had been guilty of misfeasance or breach of trust in 
relation to the company (S. 235). It refers to a misfeasance 
in the nature of a breach of trust resulting in a loss to the 
company {City Equitable Fire Insurance Co, [1925] 1 Ch. 
407). 

In addition to these an auditor may be liable to criminal 
prosecution. 
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Appointtnent of Inspector :—On the application of mem¬ 
bers holding not less than one-fifth of the shares issued, in 
the case of a banking company having a share capital, or on 
the application of members holding not less than one-tenth 
of the shares issued in the case of any other company having 
a share capital, or on the application of not less than one-fifth 
in number of the persons on the company’s register of mem¬ 
bers in the case ot a company not having a share capital, or 
on the report by the Registrar in the case of any company, 
the Central Government ma^^ appoint one or more competent 
inspectors to investigate the aft airs of the company and to 
to report thereon (S, 138). Such an application is to be sup¬ 
ported by evidence. (S. 139). The inspectors so appointed 
shall have access to all hooka and documents of the company 
and may examine on oath the officers of the company in rela¬ 
tion to its business (S. 140). The result of the investigation 
as embodied in the teport shall be sent to the Central Govern¬ 
ment and to the registered office of the compony. The ex¬ 
penses of the investigation is to be defrayed the apx)licanta 
or by the company as the Government directs (S.^ 111). If on 
ispection any person is found guilty of any offence in relation 
to the company, prosecution is to be insiituted against him. 
(S. 141A). 

A company may also by a special resolution appoint In¬ 
spectors to investigate its affairs. Such inspectors shall have 
the same powers and duties as inspectors appointed by the 
Central Government. And they shall report in such manner 
and to such persons as the company in general meeting may 
direct. (S. 142). 

DIVIDENDS 

Dividend is the return made to the shareholders for the 
moneys invested in a business, and arises out of profits. The 
manner in which dividends ate payable is usually laid down 
in the memorandum or in the articles. But the Indian Com¬ 
panies Act makes it obligatory that no dividend should be 
paid otherwise than out of profits of tlie year or any other 
undistributed profits. [Reg. 97 in Tabic A read with S. 17 
< 2 ) . 

Dividend is to be recommended by the directors on tbe 
auditor’s report, but it must be finally sanctioned by tbe com¬ 
pany in a general meeting. 

Certain rules as to payment of dividend have been settled 
by tbe trend of judicial decisions. (In re Skarve 
1 Cb. 144). ^ ’ 

(o) Divided paid out of c.apital is ultra vires even if 
it is permitted by memorandum or articles* 
and cannot be sanctioned by a resolution of tbe 
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skareliolders in a general meeting. {Trevor v. 
Whitworth, [1887] 12 App. Cases 409). Pay¬ 
ment out of capital^ (as such a payment amounts 
to reduction of capital) cannot be done wihout 
the sanction of the Court. Section 107 of In¬ 
dian Companies Act, however, allows interest to 
be paid out of capital only with the sanction of 
the Central Government, and when allowed by 
articles or by special resolution, where shares are 
issued to raise money to defray the expenses of 
the construction of any works or buildings or 

{ )lanta which cannot be made profitable for a 
ong period. 

(b) The profits of a company are arrived at by com¬ 
puting the surplus of the earning of the business 
over its expenses, and allowance is to be made 
for the depreciation of its assets. It has b^n 
held that so far as loss to fixed capital is con¬ 
cerned it need not be replaced before a dividend 
is declared, only that the directors should act 
on business lines. {Verner v. General and 
Commercial Investment Trusty [1894] 2 Ch. 
239; Lee vr Newchatel A^phalte, [1889] 41 Ch. 
1). But the losses of circulating capital must be 
made good before any declaration of dividend. 
Fixed capital is the property acquired and in¬ 
tended for retention and employment indefi¬ 
nitely with a view to profit, whereas circulating 
capital is constantly changed and replaced by 
fresh assets of the same kind. (Ammonia Soda 
Co. V. Chamberlain, [1918] 1 Ch. 226). 

(c) Directors who are parties to irregular payment are 
liable to refund the amount. {Flitcroft's Case, 
[1882 ] 21 Ch. 519; In re Kingston Cotton Mila 
Co., [18961 2 Ch. 279). The shareholders receiv¬ 
ing such dividend with full knowledge of cho 
irregularity are liable to indemnify the dire-;- 
toTs against their liability. {Trowers v. South 
African Tug Co., ^1904] I Ch. 558). 

Proftts kept in the reserve fund may "he paid as dividend 
in future even when there is loss of capital. {Re Hnare & Co., 
Lid., 119041 2 Ch. 208). Any increase in the value of assets 
is profit and may be paid as dividend. {Spanish Prospecting 
Co., fl911] 1 Ch. 92). 

The reserve fund consisting partly of premiums received 
on shares, mav be distributed as dividend. Drown v. Gem- 
mont^Brituh Picture Corpn., Ltd, [1937] Ch.’ 402, 
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The auditors also may be made respomible when divid¬ 
ends are declared on the basis of balance sheet audited by 
them {Re London General Bank (No. 2), [18951 2 Ch, 673). 

Dividends on preference shares are generally paid at a 
fixed rate, while those on ordinary shares vary with the profit 
earned by the comjiany. 

Interim dividend: —Usually the articles provide for the 
payment of interim dividends by the directors, which is 
dividend declared by the directors between two ordinary 
general meetings {In re Jowitty [1922] 2 Ch. 442), whenever 
the earning of profits by the company justifies such declara¬ 
tion. 

Shareholders have no right io insist on the payment of 
dividend or at any higher late tlian is declared by the direc¬ 
tors. Dividend becomes due on declaration and then it be¬ 
comes a debt by the company, and is recoverable within 3 
years. 

Dividend—distinction from interest: —^^Interest^ is not 
an apt word to express the return to which a shareholder is 
entitled in respect of shares paid up in due course and not by 
way of advance. Interest is compensation for delay in pay¬ 
ment and is not accurately applied to the share of profits of 
trading, although it may be used as an inaccurate mode of 
expressing the measure of the share of those profits. Farwell, 
/. In Bond v. Barrow Haematite Steel Co, [1902] 1 Ch. 353. 

BORROWING POWERS 

Restrictions: —The power of a company to borrow money 
has got to be determined with reference to the object clause 
of the company as defined in the memorandum. Unless allow¬ 
ed by the memorandum, a company usually Ciiniiot borrow 
money as there is generally no implied ]>owers to borrow. 
{Blacfchnrn and Dlsi, etc. Society v. Ci/nliffe, Brooks & Co,, 
22 Ch. 61). But in the case of a trading concern, and more 
particularly of banking (‘ompanies, such a power is to be 
presumed as being properly incidental to the course and con¬ 
duct of the business oven if it is not expressly mentioned in 
the mt^miorandum. {Bank of Avstralasia v. Brelliaf, G Moo. 
P.C. 195). This power whether expressed or implied must 
be exercised within the limits prescribed in the memorandum 
and articles. {In re Birlheck Permanent Benefit Building 
Society, [1912] 2 Ch. 183). 

The borrowing powers cannot be exercised until the com¬ 
pany is entitled to commence business; i.e., until the mini¬ 
mum subscription hai? been raised and a duly verified decla¬ 
ration to that effect has been filed with the Registrar. (S. 103 

(1). (3), (6)). 
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A compajny catiiiot charge its uisicalled, i.e., reserve capi¬ 
tal, whcB it has passed a special resolntioB to that effect, 
(S. 69). 

BorfGiving beyond power :—When a compimy has no 
borrowing powers its loans and securities are all void. In such 
cases the creditor cannot sue the company for the recovery of 
ihe money. But he can recover the money to the extent that 
is utilized for paying off old and legitimate debts of the com¬ 
pany on the basis that he stands in the shoes of the creditor 
of the company. {Sinclmr v. Brougham^ [1914] A.C. 398). 

Modes of borrowing:— K company may raise money in 
the following ways:—(1) by isvsuing bills ot exchange, hundis 
or promissory notes, (S. 89), such power must be given by 
the memorandum, and the liolders of these securities are to 
be regarded as unsecured creditors; (2) by mortgaging mov¬ 
able properties of the company; (3) by mortgaging immov¬ 
able pro])eiiies ot the companv; (4) by mor+gaging the book 
debts of the company; (o) by mortgaging uncalled share 
<’(tpital; (6) by creating a floating charge on the under¬ 
taking or property of the company; or (7) by issuing deben¬ 
tures or debenture stock. 

Charges requiring registration: —The following charges 
(Teated by a eomi)any are to be registered with the Registrar 
of Joint-Sto(k Companies within twenty-one days after the 
creation: (n) A mortgage or charge for the purpose of secur¬ 
ing any issue of debentures; (ft) a mortgage or charge on un- 
eriUed share-capital of the company; (c) a mortgage or charge 
on any immovable pro])erty wherever situate or any interest 
therein; (d) a mortgage or charge on any book-debts of the 
(ompany; and (e) a floating charge on the undertaking or 
property of the company. (S. 109). In case of failure of the 
company to register, any person interested can do so. (S. 116). 

In case of a series of debentures, the following particulars 
are to be filed with the Registrar:— (a) total amount secur¬ 
ed by the whole series, {h) date of the resolution authorising 
the issue of the series and Ihe date of the covering deed, if 
any, by which the security is created or defined, (c) general 
description of the property charged, {d) names of the trustees, 
if any, for the debenture holders, (e) deed containing the 
charge or when there is no deed, a debenture of the series, 
and (/) particulars of the [{mount of commission paid. (S. 110) 

Effect of non-regifitration :—If a mortgage or charge 
created after the commencement of the Indian Companies 
Act, is not registered, it shall be void as against the liquida¬ 
tor and any creditor of ihe company. In such a case the 
loan will be treated as an unsecured one. 
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The Court may extend the time for reg-ietration when a 
mortgage is not registered within the prescribed time, upon 
being satisfied that the default was accidental or due to inad¬ 
vertence, or to some other sufficient cause, or is not of a nature 
to prejudice the position of creditors or share-holders, or on 
any other just and equitable ground. (S. 120). 

Register of mortgages and cha/rges: —Every company 
shall keep a register of mortgages, charges, and floating 
debts, containing the particulars of them, (S. 123). 

The Eegister of mortgages and charges shall contain the 
following particulars;— (a) date of the creation of the charge, 
(b) amount secured by il, (c) short particulars of the property 
mortgaged or charged, (d) names of the mortgagees entitled 
to the charge, and (c) particulars of the amount of commis¬ 
sion paid. (S. 112). 

Debentures: —The borrowing powers may be utilized 
either in creating an ordinary mortgage or charge or by the 
issue of debentures; and latter is the usual practice followed 
by incorporated companies. There is no precise definition of 
tlie term debenture, but for practical purposes it can be de¬ 
scribed as a document under the seal of company providing 
for the repayment of the money advanced with interest at a 
specified rate. '‘It is a document which either creates a debt 
or acknowledges it.^’ 

A company generally secures a loan by charging a por¬ 
tion or all of its assets or undertaking. And for greater 
security and protection it is generally accompanied by a trust 
deed often (galled a covering deed, authorising the trustees 
to hold the deeds for the benefit of the debenture-holders. 

An agreement to take debentures is enforcable by its 
specific performance. (S. 128) 

Shares and debentures: —A company can raise capital 
either by the subscription of shares or by the issue of deben¬ 
tures. The shareholders are the proprietors of the concern, 
but the debenture-holders are nothing but creditors of the 
undertaking. Thus the shareholders are to get the profits of 
the undertaking which fluctuate from year to year, while the 
debenture-holders are to get interest at a stipulated rate irres¬ 
pective of the earning of any profits by the company. 

Classes of debentures: —Deheniures may be created 
either by a mere promise to pvay or by a promise secured by a 
mortgage or a charge. The former class is known as naked 
debentures. Again where a charge is created, it may be fixed 
or floating. Debentures may be of three kinds:— {a) redeem¬ 
able on the happening of a contingency, (b) on the expiration 
of a definite period, or (c) perpetual. (S. 126)* 
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Fked md flouting charges;— Where the charge is fixed 
it is like an ordinary mortgage, and the eomi)any can deal 
with the property just like an ordinary mortgagor, subject to 
the charge. But a floating charge has the following charac¬ 
teristics:— (a) the most important one is the right of the 
company to deal with the property in the ordinary course of 
business, so long as it is a going concern, (b) It does not 
afiect specifically any particular assets until steps are taken 
to enforce the security by the person in whose favour it is 
created, (c) The right of the com|)any to deal with the pro¬ 
perty which is subject to a floating charge continues until the 
naid charge crystalliices or becomes fixed. (In re Automatic 
Bottle Maliers, Ltd., [1020] Ch. 412). And it crystallizes 
when either (i) a receiver is appointed, or (n) there is a 
winding up, or (Hi) the company siox^s business, (d) It is a 
charge on a class of assets, present and future, (c) The class 
so charged is changeable from time to time in the ordinary 
course of business. Illingworth v. Houldsworth, [1904] A.C» 
355. (/) It has priority over all general liabilities of the com¬ 
pany, except the following preferential payments in the 
winding up proceedings, viz., all taxes and revenue, cesses, 
late, usages, and salaries upio a certain amount (S. 230), 

Vebenture and Debenture Stock: —When borrowed 
capital is couKolidated into one mass for the sake of divisibi¬ 
lity and transfer it is known as debenture stock. Debenture 
bonds are transferable in their entirety, d(‘benture stock may 
he transferred in whole or in part. In case of debenture stock, 
the issuing company generally covenants with the trustees 
lor the debenture-holders not with the holders of the deben¬ 
tures. The debenture stock holders are not really the creditors 
of the company having a right no doubt to put their trustees 
in motion to compel inivment. Bnt they have no right to sue 
the company. (In rc Urnguny Central etc. Ry. Co. (3879), 
11 Ch. 372). Debenture stock is offered for subscription in 
bulk and the subscriber is invited to subscribe for any amount 
he chooses. Instead of each lender having a 8ex>arate deed, he 
gets a certificate entitling him a certain sum, being a portion 
of a big loan. 

Rights of debcntureholders :—Bights of debentiireholders 
generally dex)end upon the terms of the security. And usually 
they have the following rights: — 

(1) A 'lebenture-holder is a secured creditor and is 
therefore preferred to the general creditors, if 
the debenlure is registered before the commence¬ 
ment of the winding up, and if registered after 
the winding up they will rank equally with the 
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unsecured creditors, (In re Anglo-Ori^mtal Car- 
pet Co., [1903] 1 Ch. 914). 

(2) He may sue for repayment of tie principal and 

interest on beialf of himself and all the deben¬ 
ture holders. 

(3) He may enforce his security by foreclosure and 

sale, when the company fails to make payment 
of the principal and interest as stipulated. 

(4) He may petition to the court for the winding up of 

the company. 

(5) Debenture-holders are generally empowered by the 

terms of the debenture to appoint a receiver 
upon certain eventualities. This remedy is most 
frequently lesorted to, because the company may 
be only in temporary diflSculties from 
which it may come out as a result of judicious 
management. If no such power is given by the 
deed, the debentureholders may move the court 
for the appointment of a receiver. Any receiver 
vso appointed is to notify the fact to the Regis¬ 
trar within !•) days of his appointment. 
(S. 118). 

When a company is not being wound up, and a receiver 
is appointed by the debenture-holders the preferential debts 
accruing upto the date of the appointment of the receiver 
must be paid in priority to the claims of the debenture-holders 
(S. 129). 


DISSOLUTION OF COMPANIES 

Winding up: —The existence of an incorporated company 
can be brought to an end by a formal and legal procedure 
technically known as the winding up. In effect it meams—the 
realization of the assets of the company and coverting it into 
money, the payment of the creditors and the distribution of 
surplus, if any, amongst the shareholders. 

A company may wind up its business not only when it 
becomes unable to pay its debts but also when the share¬ 
holders consider that the business ought to come to an end 
even though it is perfectly solvent, or if there is a desire to 
amalgamate it with other companies, or for purposes of re¬ 
construction. 

Modes of winding up : —There are three kinds of wnud- 
ing up recognised by the Indian Companies Act. 

(1) Compulsory winding up by the Court. (S. 162). 

(2) Voluntary winding up by the acts of the parties— 

which again is of two kinds— (a) in the case of 
solvent cotnpanies it is called members’ volun- 
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tary winding np (S. 203); (b) in the case of in¬ 
solvent companies it is called creditors’ volun¬ 
tary winding ap, (S. 207)/ 

(3) Winding up under the supervision of the Court. 
(S. 155). 

Removal of the name of the company from the Regis-- 
ter: —There is another method of putting an end to the 
existence of a company, viz., by striking its name off the Re¬ 
gister by the Registrar of Joint Stock Companies if he be¬ 
lieves after an inquiry that the company is not carrying on 
business. (S. 247). 

(1) Compulsory* winding up:— A company may be 
wound up by an order of the court on a petition presented 
before it under the following circumstances: — 

(a) If the company passes a special resolution that the 
company be wound by the court. 

(h) If default is made by the company in filing the 
statutory report or in holding the statutory 
meeting. A petition on this ground must be pre¬ 
sented by a share-holder not before the expiry 
of 14 days after the due date of holding such 
meeting. (S 160 (b) ). 

(c) If the company does not commence business with¬ 
in a year of its incorporation or suspends it for 
a whole year. 

((J) If the membership of the company falls below 
seven (in the ease of public companies) and two 
(in private companies). 

(e) If the company is unable to pay its debts. 

A company will be deemed vnahle to pay its debts: — 

(1) If any creditoi whose debt amounts to more than 

Rs. 500/-, demands the amount, and the Com¬ 
pany negleis it for three weeks or fails to satis¬ 
fy the creditor. 

(2) If the execution of a decree or order in fqvour of 

a creditor is returned unsatisfied. 

(3) If the court is satisfied after considering its con¬ 

tingent and prospective liabilities that the com¬ 
pany is unable to pay its debts. (S* 163). 

(/) Whenever the court is of opinion that it is just 
and equitable that the company should be wound 
up. (S. 162). 

The words just and equitable do not limit the jurisdietion 
of the court to those strictly analogus to the instances men- 

6 
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tioiied in the section; and hence the court can intervene when 
there is a justifiable lack of confidence in the conduct of the 
management of the aftairs of a company. {Locli v. Jhon 

Blackwood, tl9241 A.O. 782). 

A company will be ordered to be wound uj) when the 
XHincipal object or the substratum of the company's business 
is gone {In re Amalgamated Syndicate, 118973 2 Ch, 600); 
or w*here the whole object is fraudulent as in the ease of In re 
Brinsmead & Sons, 118973 1 Ch. 40G. 

Who may apply for wind mg up :—The peiiiion for winding 
up is to be presented either by the company or by one or more 
creditors, or by one or more contributories, together or sepa¬ 
rately, or by the Eegistrar. 

The Registrar may present the petition only on the ground 
that under t])e financial condition as disclosed in the balance 
sheet or from inspection, the company is unable to pay its 
debts, and only when the previoms sanction of the Central 
(tovernment has been obtained. 

The creditors’ petition will not be heaid until reasonable 
security^ for cost has been deposited as directed by the court 
and until a priina facie case has been established to the satis- 
fac'tion of the court. /S. 16G). 

Effect of winding up order: —An order for the compulsory 
winding up of a company wnll liave the following effect:—(1) 
It hall be deemed to have commenced from the date of the 
presentation of the petition (2\ No suit or other legal proceed¬ 
ing shall be proceeded with oi commenced against the company 
without the consent of the Court. (S. 171). (3) Any attach¬ 
ment, distress or execution put in force without the leave of 
the Court against the estate or effects of the company after 
the commencement of the winding up, shall be void. (S. 232). 
(4) The powers of the directors come to an end, and the pro¬ 
perty vests in the official liquidator. (5) The winding np order 
serves as a notice of discharge to the servants of the company 
except when the business of the company is continued. (6) 
All the property of the company shall be deemed to be in the 
custody of the court. (S. 178 (2) ). 

Winding up by Court—Procedure ; —^The petition presented 
by any of the persons aforesaid must be verified by affidavit. 
It must be advertised in the prescribed manner. A copy of 
it must be served at the registered office of the compaany! On 
the date appointed for the healing of the petition the creditors 
or contributories shall be entitled either to oppose or to sup¬ 
port it. If the Court finds no sufficient reason for granting 
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it, it wili bp rejpoted. When it is fiatisfied that a sufficient 
ground has bpen made out for allowing the petition, a winding 
up order will follow. A copy of the winding up order is to 
be filed with the Eegistrar by the petitioner and the company. 
(S- 172). 

Thereupon the Court will appoint an official liquidator or 
liquidators for the purpose of conducting the winding up pro¬ 
ceedings. (S. 175). The official receiver is to act as official 
liquidator until terminated by an order of the court. (S» 171 A), 
The Court is to fix the amount of security to be given by the 
liquidators, and the amount of salary or lemuneration to be 
paid to them. 

Powcr.<r and duties of official liquidator: —He is to take into 
his custod^^ or control the property and assets of the company. 
He slial] have the following powers with the sanction of the 
Court: (a) to bring or defend actions or other legal proceed-* 
ings in the name and on behalf of the company, (b) to carry on 
tlie business of the company so far may be necessary for the 
benefi(ual winding up, (r) to sfdl the property of the company 
in parts or as a whole, (cl) to do all acts, and execute in the 
name of the company all deeds, receipts and other documents, 
using when necessary, the company’s seal, (e) to prove, rank 
and claim in the iiisolvency of any contributory for any 
balance against his estate, and to ret^eire dividends in respect 
of it, (/) to draw, accept, make and endorse bills of exchange, 
handi or promissory note in the name and on behalf of the com¬ 
pany, (g) to raise money on the security of the assets of the 
company, (h) to take out, in his official name, letters of ad¬ 
ministration to any det'eased contributorv, and to do any other 
act necessarv for obtaining j>avincnt from a contributory or 
his estate, (t) to do all smdi other things ns may be ne(*essory 
for the winding up of th^ company’s affairs, and distributing 
its assets. (K. 179). He may take legal assistance in the perfor¬ 
mance of his duties with the sanction of the Court. fS. 181). 

He shall keep proper books of account and also proper 
books in wliich he vshall enter the minutes of proceedtogs at 
meetings. He must present to tin* court an a(*count of his 
reooipf.s and payments twice a year in duplicate. And the court 
shall cause the account to be audited. (S 182(2) (3) (4*^ ), He 
shall summon general meeting of creditors and contributories 
in order to ascertain their wishes. (S. 183). He shall prepare 
a list of the contributories and give notice to them and hear 
their objections. The list as prepared by him must be finally 
settled by the Court upon hearing any objection that may be 
made against it. (S. 184). 

He is to make calls according to tbe directions of the Cotirt, 
and administer the assets of the company and distribute 
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same amongst the creditors, and the balance of it amongst 
the contributories, according to the provisions of the articles. 
(S. 192). 

When the affairs of the company are completely wound up, 
the Court shall make an older that it is dissolved and the 
official liquidator is to report that to the Eegistrar williin 15 
days. (S. 194). 

Statement of Affairs by persons ^coniiected with tkt com^ 
patiy.-—When the Court has made the winding up ofder the 
provisional official liquidator shall require a statement of 
affairs of the company to be submitted within 21 daj’^s, and 
verified by one or more of the following persons— 

{a) past or present directors or officers, 

(h) persons who have taken part in the formation, 

(r) present employees and employees who were in service 
within the year, 

(d) persons who have been officers or employees during 
the period to which the statement relates. 
(S. 177A(2)). 

The staiement must give particulars of the company's 
assets, liabilities, the crediiors and securiiies held by them. 
(S. 177A(1) ). 

Official liqvidator^s lie port :—The official liquidator has to 
j)iak<‘, within 4 months or with the leave of the Court 6 months, 
of the winding up order a preliminary report as to the amount 
of capital issued, subscribed and paid up; assets and liabilities, 
causes of the failure of the company, and whether any further 
enquiiy is necessary into its affairs; and whether fraud has 
been pracHsed since its formation. (S. 177B). 

Committee of Inspection :—official liquidator has to 
convene within a month from the date of the winding up order, 
a meeting of the creditors for the puri) 08 e of determining 
whetlier a committee ot inspection shall be appointed to assist 
the ]iquiclfit(u\ A contributories’ meeting is to be convened 
withm a week after that to consider the decision of the credi¬ 
tors. 

Tt is to consist of not more than li members and is to be 
COu)posed of creditors and contributories or their authorized 
agents. 

In the absence of any provision it must meet once a month. 
The committee has the right to inspect the accounts of the 
official liquidator. (S. 178A). 

Dissolution :—^When the affairs are completely wound up 
the court shall make such an order tod the order is to be re¬ 
ported to the Begistrar by the official liquidator. (S. 194), 
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(2) Up:— The proceedings in a volun* 

tary winding np is similar to those of the compulsory winding 
np eiccept that in the former the liquidator is appointed by 
the creditors or by the company according as it is a creditors’ 
or members’ winding np. And the court does not interfere on 
its own motion in any act under the voluntary winding up- 

Grounds on whuh a company may he voluntarily wound 
up: — 

(1) If a company which is formed for a fixed period 

mentioned in the articles expires, or an event 
occurs on the occurrence of which the articles pro-» 
vide that it is to be dissolved, and the company in 
general meeting passes a resolution to that eifect; 

(2) If the company passes a special resolution to that 

effect ; 

(3) If the company passes an extraordinary resolution to 

the effect that it cannot on account of its liabilities, 
continue its business, and that it is advisable to 
wind up. (S. 203). 

Notice of the special or extraordinary resolution must be 
advertised within 10 days of its passing in the official gazette 
as well as in some neWvspaper. (S. 206). 

A voluntary winding up is deemed to commence at the 
time of passing of the resolution to that effect. (S. 204). 

Effect of voluntary winding up : —As soon as the voluntary 
wind up commences: — 

{a) The company cetxses to carry on business, except so 
far as is required for its beneficial winding up, but 
the corporate state continues until it is dissolved- 
(S. 205). 

(h) Every transfer of shares made without the s^axotion 
of the liquidator, and every alteration in the status 
of the members made after the commencement of 
the winding up, is void. (S. 227(1) ). 

Kinds of Voluntary Winding up: — 

(a) 3{embers' voluntary winding up :—^When the direc¬ 
tors in a majority before sending out notices of 
meeting for winding up, make a statutory declara¬ 
tion to Begistrar to the effect that in their opinion 
the company will be able to pay up its debts in 
full within three years from the commencameht 
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of the winding up, it is called a menihers's volun¬ 
tary winding up. (S. 207). 

The company in a general meeting is to appoint and Ixx 
remuneration of the liquidator for the purpose of winding up 
and distribution of its assets. (S. 208). If the winding up 
continues for more than a year the liquidator must call a 
general meeting at the end of the first and each successive year 
within 90 da>s of the close of the year, and lay before the 
meeting an account of his conduct. (S. 208B). Wneu the 
affairs of the company are fully wound up, the liquidator is to 
prepare an account and to lay it before the final general meet¬ 
ing of the company which is to be advertised properly at least 
one month beforehand. Within a week of the meeting a copy 
of the account and a return ot the meeting are to be filed with 
the Registrar. Three months after suclj registration, the 
company is deemed to be dissolved. (S. 208-E). 

(b) CTcd'itors^ voluntary winding up :—If no declaration 
19 made regarding solvency of the comj)any, it is 
called a creditors' voluntary winding up. (S. 207). 

The company has to con\eue a meeting* of the creditors on 
the same day or at the Litest on the day iieyi after it is piopowed 
to pass the resolution in the meeting of the shareholders. The 
directors are to cause a full st<itement of the company’s affairs 
to be laid before tlie meeting. The meeting is to be presided 
over by one of the directors. {S. 209A). 

A liquidator may be nominated both by the company meet¬ 
ing as well as by the creditors' meeting, but in case of differ¬ 
ence the creditors' nominee is to be the liquidator. (S. 209B). 

The creditors may appoint a comnnttee of inspection con¬ 
sisting of not more than ten members of whom not more than 
five are to be nominated by the creditors and not more th(in 
five by the shaieholders. (S. 209C). On the appointment of a 
liquidator the powers of the directors shall cease. (S. 209D(2)). 

The liquidator is to make up a final account of the wind¬ 
ing up, convehe meetings of cteditors and shareholders, and 
plac^ before them the account He is to faft^ard to the Regis¬ 
trar a copy of the account and a return of the meeting within 
a week of the meeting. After the expiry of 3 months from 
the registration, the company’stands 

^ On an appUcation for a compulsory winding up by any 
creditoj^ or contributory, the Court can make an order to that 
e|Eect, but In case of a contributory’^ application the Court 
innstj be satisfied that the rififbts tbc eontributqriea will be 
voluntary up. , % 
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Provuhm for voluntary wtnditig oji t —Th§ follow¬ 
ing provisions are applicable to both creditors' and members' 
winding up: — 

Powers and duties of liquidators in voluntary winding 
up i—The powers and duties of a liquidator under voluntary 
winding up falls under two groups. There are certain matters 
such as, payment to a class of creditors, compromise with ere-* 
ditors, debtors and contributories, etc. (S. 234), in which he 
must obtain sanction of the company by an esiraordiuary re¬ 
solution in a members' voluntary winding up, and in % credi¬ 
tors’ voluntary winding up, of the Court or the committee of 
inspection. With this exception he may exercise all the 
powers as those of a liquidator in a compulsory winding up. 
He may settle a list of contributories, call general 
meetings and make calls. There is, however, always the 
power of the Court to interfere. (S. 212). 

The Court has the powder to appoint and remove a liqui¬ 
dator in a voluntary winding up. (S. 213). 

The liquidator has to notify the fact of his appointment to 
the Registrar within 21 days after his appointment. vS. 214). 

Arrangement entered into between the company and its 
creditors in a voluntary winding up proceeding has got to be 
sanctioned by an extraordinary resolution of the company and 
consented to by three-fourths in namber and value of the 
creditors. (S. 215), 

At any stage the Court’s aid can be invoked by the liqui¬ 
dator, contributories or creditors. (S. 216\ 

Cost ot voluntary winding* up is to have priority to all 
other claims, subject to the right of secured creditors. (S. 217). 

The liquidator has to put all moneys receivetj by Ixim ipto 
a Scheduled Bank, But for emergency he may retain a snm 
not exceeding Rs. 500/-. (S .244A). 

(3i Winding up subject tp supervision Winding up 
under the supervision of the Court is nothing but 
a continuation of a voluntary winding up under 
the direct superintendence pf the? Coui^t; ^qqh an 
order is given by the Court at tb<^ inetanep pf the 
' liquidator and creditor or cont^tbuWy in n yolun- 

tary finding up. ^ (^. 221). ^ 

Jiie grounds on which such am order is made are^|>ar- 
tiality qf the liquidator, nouyobservanoe Of the rules of win44 
ingup, nogiigwo® pr,dU5rf;oriness on the part<oi the liquidator 
in realising assets, or when the winding ord^ has. *been 
obtained hy re Prince of Wales Qvarr^ Co., 

{im). 77;, 1 M II, 
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The liquidator appointed in a voluntary in»^indiiig up is 

g enerally continued, subject to the restrictions imposed by the 
ourt, but he may be removed and a new one appointed. 
(S. 234). 

Effect of winding up under supervision : —Every disposi^ 
tion of property of the company and every transfer of shares 
or alteration of the status of its mombers, made after the com¬ 
mencement of the winding up is void unless sanctioned by the 
Court. [S. 227(2).]. 

Provisions applicable to windhig up in general .-The liqui¬ 
dator appointed is required to administer the company pro¬ 
perty, realize the assets, distribute the same first among the 
creditors and surplus, if any, among the shareholders of the 
company. 

Realization of the assets :—One of the principal assets 
is the amount of the siiare remaining unpaid out of the nomi- 
nal capital agreed to be paid by every shareholder. It is a 
liability imposed by law on every member who has not paid 
the full amount due on his share in the event of the company 
being wound up. (S, 156). 

Contributories :—contributory is a person who is liable 
to contribute to the assets of a company in the event of its 
being wound up. (S, 158). One of the principal duties of a 
liquidator is to settle a list of contributories. Contributories 
have been divided into two classes, as they are entered in two 
lists called, the ‘‘A’" list, and the “B'' list. 

The ‘*A ’ list contains the names of the present members 
of the company and of all persons w'ho should be on the regis¬ 
ter of members in respect of shares on account of which any 
payments are due or may become due io the company. The 
contribution required from any member shall not be more than 
the amount, if any, remaining unpaid on the shares in respect 
of which he is a member, and in case of a company limited 
by guarantee it shall not be an amount exceeding the amount 
which he has undertaken to contribute to the assets of the 
company in the event of its being wound up. 

The list shall consist of the names of the past mem¬ 
bers of the company who have ceased to be members within a 
year before the commencement of the winding up. Those 
mentioned in the ‘^B^' list shall not be liable to contribute 
unless the existing members are unable to satisfy the contri¬ 
bution required of them. A past member is also not liable to 
contribute in respect of debts and liabilities contracted after he 
ceased to be a member. 

In a voluntary liquidation the list of contributories are 
prepared by the liquidator himself. In a liquidation under 
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supenrisioE oi tbe Court, the liquidator is to^ follow the direct 
tious, if any, giveh by the Court regardiug the manner of pre- 
ppation of the list of contributories. In the absence of such 
direction from the Court the liquidator is to prepare the list 
on his own responsibility as in the case of a voluntary liquida¬ 
tion* In a compulsory winding up the Court shall settle the 
list of contributories. (S. 184). 

LHsclaimer of property i —The liquidator is authorised 
with the permission of the Court to disclaim any onerous pro¬ 
perty such as unprofitable contracts, unsaleable property, land 
burdened with covenants, etc. (S. 230A). 

Proof of debts : —The Court may fix a time within which 
the creditors are to prove their debts or claims,and has the 
power to exclude creditors not proving in time. (Ss. 191, 228). 

Distribution of assets :—The liquidator has to distribute 
the assets in the following manner:—After realisation of the 
total assets of the company, the costs and expenses of winding 
up are to be deducted. Then the following proferential pay*- 
meats shall be made :—all revenues, taxes, cesses, and rates, 
all wages or salary of any clerk or servant in respect of service 
rendered within the two months next before the winding up, 
not exceeding Rs. 1,000 for each, and all wages not exceeding 
lls. 500 for each in respect of services rendered to the company 
within the two months next before the said date; sums due 
to an employee from a provident fund, compensation payable 
to an employee under lA'^orkmen’s Compensation Act, the ex¬ 
penses of any investigation held by the Central Government. 
(S. 230). 

The balance of the assets in his hand is to be applied to¬ 
wards satisfaction of the debts of the secured creditors, and of 
the ordinary creditors, and the sujplus is to be distributed 
amongst the share-holders, that is, the contributories. 

Bona vacantia : — Where a company has been dissolved 
any property remaining in the hands of the liquidator as sur¬ 
plus escheats to ilie Crown, unless some compexent person 
applies to set aside the dissolution. {In re Henderson"s Nigel 
Co. Ltd. (1911), 105 L.T. 370). Unclaimed dividends and 
undistributed assets are to be paid to companies Liquidation 
Account. (S. 244B). 

Penalty for false evidence and falsification of books 
In connection with the winding up if any person is found to 
give false evidence on oath or in any affidavit, he is liable to 
imprisonment which may extend to 7 years. (S. 238). False 
or fraudulent entries in any book, register, or document is a 
criminal offence* (S. 236). 
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Other penal provisions :—If any past or present director, 
or officer of the company, does not discover to the best of his 
knowledge to the liquidator all the property, does not deliver 
up any'property, to the liquidator, conceals any property 
within 12 months before the commencement of the winding 
up, etc., he is cTiminaiiy liable. (S. 238A). 

Delinquent directors :—The Court is authorised on its 
own motion or on a x)eiition by any one entrusted in the wind¬ 
ing up, to direct the liquidator to launch criminal proceedings 
against an> present or past director, %nanager or other officer, 
who are found guilty ot some criminal ohence. (vS. 2t37). The 
Court may also assess damages against such persons for mis¬ 
application of company’s fund, for breach of trust or for mis¬ 
feasance. (S. 235). 

Revival of a dissolved company: —The Court has the 
power to set aside the dissolution of a company on an applica¬ 
tion by the liquidator or any person interested, within two 
years from the date of dissolution. (S. 243). 

Reconstruction and amalgamation; —In order to recon¬ 
struct a company or for the purposes oi airialgaiion, it is not 
necessary to wind up the company. It can be done by making 
an application to the Court to sanction a proposal arrangement 
or compromise between the company and its creditors or 
membeis for the purposes of reconstruction of the (‘ompany or 
for amalgamation of two or more companies. The Court may 
sanction the transfer to the transferee company, allotment by 
the transferee company of any shares and debentures, the 
dissolution wiUioiit winding up, etc. (S. 153A). The 

company has the power to acquire the shares of share-holders 
dissenting from a scheme app^roved by the majority of not Ijeas 
thdn three-fourths in valiie. (S. 153B). 

either *re(jonfetruction’ nor ‘amalgamation’ has any 
definite legal meaning. Each is a commercial and not a legal 
term^ and even as a commercial term, bears no exact mean¬ 
ing.” Where an undertaking is being catri^d on by a 
company, and is in substance ])reserved and transferred, not 
to an outsider, but to another company, consisfing substan* 
tially of the same sliareholdets, with ^ view td iis being con¬ 
tinued by the transferee company, that is recotl'^irtiction; 
and it is none the less a reconstruction beChhsc all tlic as^ets^ 
do not pass to the new nr lesuseitated company, and till the" 
shqroWlders of th® transferor company are not sharoholderB 
in tho transferee company, and thecliabilities of the transferor 
company are not taken over by the transferee company. ^ » 

To constitute ‘‘amalganiatibn’*^ thi^re must bl^ a blending 
of substantially two or more existiii^ undertakings intd bM 







tmdertakiiigj tlie shareholders of each blending company be¬ 
coming substantinlly the shareholders in the company which 
holds the blended undertakings; and there may be amalgama¬ 
tion either by the transfer of two or more undertakings ^ a 
new company, or by the transfer of one or more undertakings 
to an existing company. He South African etc. Storage Co. 
[1904] 2 Ch. 268. 

The words ‘'reconstruction or reorganisation^' are not 
words of art. They have no technical meaning in law. There 
is a reconstruction when there is a winding up order and an 
arrangement with creditors sanctioned by Court for stay of 
the winding up, upon which tbe old company, having* recons¬ 
tructed itself according to the arrangement, would recom¬ 
mence business and go on as the old company. But the usual 
mode of reconstruction is when a company resolves to wind 
itself up, and proposes the formation of a new company, which 
is to consist of the old shareholders and to take over the old 
undertaking, the old shareholders receiving shares in the new 
company. In that case the old company ceases to exist 
in point of law, and there is in form a sale to the members 
of a new corporation. But the company is in substance, and 
may be fairly said to be, reconstructed. It may, no doubt, 
be said that there is no power in such a case to compel dissen-- 
tient members to come in; but such a scheme is not put on 
foot until it huvS been ascertained practically that the old 
shareholders will come in. 

Mr. Palmer uses the term as only applicable when a new 
company is started to take over the business of the old com¬ 
pany, and he treats it as essential to a scheme of reconstruc¬ 
tion that a new company should be formed. Reconstruction does 
not include amalgamation or a sale by a company of its unde;r- 
taking to another existing company, lleorganisotion can hate 
no wider meaning than reconsttuetion. It is neither a reorga¬ 
nisation or a reconstructipn when a comparatively small 
company joins with a large company. Hooper v. Western, 
Counties etc. Telephone Co. Ltd. (1892), 68 L.T. 78. 

Convemon of a private company into a public one;— A 

private company can be converted into a public <^DmpaUy 
by altering the articles W a special resolution regarding the 
transfer of shares and offering shares to the public, kild^by 
filing the prospectus or a statement in lieu of prospectus 
within 14 days. (S. 154)^ 

Wipd^ up of Insurance Companies;— The circumstances 
under w|^ich an Insurance Company, can be wound up a^e Ih? 
pe found in the Indian Ipurance Act (It of 1988) which 
contains some speoig^l provisiona r€jga]^dmg* it* 
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AGENCY 

Chapter X of the Contract Act (To. XI of 1872)* 

Definition of agent : —An agent is one who is employed 
to do anything in the place of another for the purpose of 
putting another, who is known as the principal, into legal 
relations with others. Any person has the right to authorise 
another to act for him and to bind him by the authorised 
contract, except in certain circumstances. Thus a trustee 
cannot delegate his discretionary powers, neither tan an 
agent he authorised to execute a will of another person. It 
sometimes becomes necessary for a person in the exercise of 
his trade or business to employ others for assisting him in 
^ connection with that trade or business. Qai fa<it per ahuv*. 
facit per se —/.c., a man has power to authorise another to 
act for him and to bind him. 

Although the terms ‘‘agency’^ and ‘‘employment^' are 
sometimes used loosely in the same sense, there is a distinc¬ 
tion between them. “In mercantile law the word ‘agency’ is 
used to signify the peculiar kind of employment necessary to 
bring the princix)al into legal relationshiji with third parties. 
Tho agent is the elective cause in the formation of the 
contractual bond, but wdien that bond lias been established, 
the agent disappears from the scene and the principal takes 
bis place.” So ‘agency’ is not mere employment, but em¬ 
ployment with the object of putting the principal into legal 
relations with others. 

Though a person must be legally competent to enter into 
a contract in order to have the right to engage an agent, the 
person appointed as an agent may not possejss the legal capacity 
to contract on his own behalf. As for instance, an infant, 
though not competent to enter into a contract for himself, 
may be appointed as an agent. 

Kinds Of classes ol agents: —Agents are generally divided 
into three classes, namely, 

(1) Special, (2) General and (3) Universah 

1 , A special agent is one who has authority to do a 
specific act, as for example, to buy a particular tning. He 
has no authority to hind his principal in any other matter 
excepting the one for which he is engaged. 
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2. A ffmeral agent is one who is authori!»ed to do an;;^- 
thing within certain limits, as for example, When a person is 
appointed an agent for the purpose of managing a business. 
In such a case he can bind his principal by doing anything 
which falls within the ordinary scope of that bnsiness. So far 
as outsiders are concerned they may take it that the agent 
has ihe authority to do anything within that scope, although 
the principal might have privately limited the authority of 
that agent. (Smeiherst v. Taylor (1844), 12 M. & W. 546). 

3. An wiiverml agent is one whose authority is un*^ 
limiled. He has the power to do anything on behalf of, and 
biUd, his principal, the only restriction being that his acts 
must he legal and consistent wilh the general law of Contract. 

man may have two businesses, e.^., banker and tea 
merchant; his general agent in the banking house would have 
no autljoriiy to conlract on hib behalf in the tea house, and 
vice his universal agent can do so in both; a messenger 

who is sent to get postag-e stamp would bind him only in 
matters incidental to that purchase.” 

We may meiiHon here some of the principal kinds of 
agents employed in mercantile transactions: — 

A. Broker:— A broker ns a person who is employed to 
make bargains and contracts in matters of trade, commerce 
or navigation, between two other parties for a commission 
which is known as brokerage. A broker has no possession of 
goods or property to be sold, whereas, a factor has got suoh 
possession. H(‘ can neither sue in his own name nor can 
he buy and sell in his own name, unless there is a special 
custom to do vSo. He is primarily the agent for the vendor. 
But on the completion of the bargain, he represents both the 
parties. Ordinarily, he is not liable on the contract entered 
into by him on behalf of "the principal, hut he may be made 
liable when there is a custom or contract in that behalf. The 
usual mode of dealing is for the broker to make entry in a 
book of the terms of the contract (which entries are signed 
by him) and then to send the particulars of the contract to 
both parties. The document sent to the buyer is called the 
^%ought note^\ tmd that sent to the seller is called the ^^sold 

When these two documents agree, the terms of the 
contract are defined, hut when they differ, there is no binding 
contract. 

B. Imurancc Broker: —He is a broker engaged to nego¬ 
tiate a marine insurance. In a wider sense he is said to be 
an agent for effecting policies of insurance. He is the person 
who receives the marine policy from underwriters. He is to 
ftefhm a proper policy duly stamped, and hi^ ordinarily help® 
m the adjustment between the parties when there is any loss 
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coTered by the policy. “Atcording to the ordinary comae of 
trade between the assured, the broker, and the underwriter, 
the assured do not in the first instance pay the premium to 
the broker, nor does the latter pay it to the underwriter. But 
as between the assured and the underwriter, the premiums 
are considered as paid. The underwriter, to whom in most 
instances the assured are known, looks to the broker for pay¬ 
ment, and he to the assured. The latter pays a premium to 
the broker only, and he is a middleman between the assured 
and the underwriter. But he is not solely agent, he is a 
principal to receive the money from the assured and to pay 
it to the underwriters.’’ {Per Bayley, J., in Power v. Butcher 
(1830), 10 B. & C., pp. 339 and 340). As to licensing of 
insurance agents see notes under the Law of Insurance, infra, 

C. Factor:— A factor is an agent w’ho is engaged for 
the purpose of selling goods for mercantile business, consigned 
or delivered to him by the principal. He is both the con¬ 
signee and the commission agent. He differs from a broker; 
in the sense that he has got the possession of the goods, 
whereas the broker has not, and he can sell the goods in. his 
own name and can receive or sue for the price of the same. 
He has a lien upon the goods entrusted to him for the balance 
of his commission. But he loses his lien when he delivers 
the possession of the goods to the owner. He has an insurable 
interest in the goods. A factor has authority to sell goods in 
his own name, to give wan ant, to receive payments and to 
give receipts, to insure goods and to pledge them. 

B. Auctioneer:— He is an agent for the purpose of 
selling property by auction, private or public, for a reward; 
ordinarily by way of commission. He is to carry out Im duiiesi 
himself, unless specially authorised to engage oihers for the 
purpose. He is primarily the agent of the seller, and his 
authority may be revoked at any time before the sale. He ia 
an agent for the buyer also when the goods are knocked down 
for sale. When his principal is undisclosed he is personally 
liable and he may himself sue. He has ordinarilv no right to 
delegate his authority in the absence of any such custom. He 
is responsible for the custody of the goods entrusted to him, 
and he must use his best efforts for obtaining the highest 
prices of the goods, and he is to sell for cash. He is to receive 
the purchase money for the goods for cash, unless there is a 
sneeiul authority or custom for receiving payments by cheques. 
He has a lien on the goods entrusted to him for his charge. 
He is liable for conversion of the goods. A conversian is an 
unauthorised act which deprives another of his property 
permanently or for an indefinite time. He is also personally 
liable for any breach of warranty or authority on the sale of 
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goods. He lias no iioplied authority to warrant the goods 
sold. (Payne v. heconfield, 51 L, I. Q. B. 602h He has an 
implied authority to sign the memorandum or the agreement 
of the sale on behalf of both the buyer and the seller. When 
the auction is subject to a reserve, the auctioneer has no right 
to accept a bid less than the reserve fixed. {Mctnanm v. 
Fortescue, 1907, 2 K.B. 1). 

E. Banker Ordinarily the relationship between a 
banker and ^mstomer is that of debtor and creditor. But the 
banker is also an agent of his customer, for he has to repay 
the sum owned by him when called upon to do so. The banker 
becomes the creditor when the customer’s account is over¬ 
drawn, wdieieas, the customer becomes the creditor when the 
balance is in his favour. (Foley v. Hill (1848^ 2 H. & X». 
Oas. 28). The banker is liable at the instance of the customer 
for breach of cuniract or loi tort, e.f/,y when he fails to 
honour the draft of tlie customer, the banker having sulBcient 
funds of the customer in his hand^s. The customer can only 
ordinarily claim to the extent of the money standing to his 
credit, unless an overdraft is allowed. The banker has a 
general lien on all securities of tli»i cxistomer in his custody. 
The banker is bound to maintain strict secrecy with regard 
to his customer’s .accountand transactions, except when the 
disclosure is made under eoiupulsion of law’ or for protecting 
‘he interests of the banker himself. (To'uvier v. National 
Provincial and Vnion Bank of England^ 119241 1 K.B. 401). 

F. Stock Broker: —He is a member of any recognised 
exchange, and his duty is to eflVot sales and purchases of 
stocks and shares bv dealing with other members of the 
t»xehange of which he is a member. The principal dealing 
with a stock broker is bound by the usages and customs of 
the exchange, and must indemnify the broker against any 
liability incurred by him in connection witli the sale or pur¬ 
chase of stocks according to the rules and customs of the 
exchange. The members by whom the sales and purchases 
are carried on are considered as principals in the transactions 
HO far as the stock exchange is ooncemed. The ordinary rules 
of agency are applicable as between the stock broker and his 
principal. 

G. Ship Broker: —^He is an agent appointed hy ship¬ 
owners to arrange for the chartering of ships, for the carrying 
of goods in vessels, and to do other necessary acts in connec¬ 
tion with the businevss of the shipowners, as for instance, 
clearing vessels, collecting freights, ete. He is entitled as 
his remuneration to a com3ni8siDn from the shipowner; and 
ordinarily when a charter-party is signed, he becomes entitled 
to his eommisaiou upon the siguiug of the charter-party. 
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H, Ship Master: —^The iDaater of a has to perform 
certain acts on Tbelialf of the shipowner, while carrying on 
goods in his vessel on l>ehalf of the latter. It is his duty to 
bring the voyage to a termination on the cnstomary route; 
and he has the right, in case of difficulty, to sell or mortgage 
the ship, and to jettUon the cargo when required for saving 
the ship. He has also the duty to sign the bill of lading and 
to deliver the goods at ^he destination to the consignee. Tn 
order to raise money upon the ship or the cargo, he has the 
right to execute a bond, known as '^bottomry boryi^\ that is, 
an instrument executed by the master promising to repay the 
amount borrowed within a limited time after the safe arrival 
of the ship and the cargo. The bottomry holder has the right 
to bring a suit for enforcing the bond in the Admiraliy 
Division of the High Court. His claim for the amount is to 
be postponed to the payment of wages, and has priority over 
the payment ot any mortgage debt on the ship. When eimply 
the cargo is mortgaged or hypothecated, the bond is ordinarily 
known as a ''res pond ev tin hond'\ Tlie master may be guilty 
of barratry whep he acts in any fraudulent or illegal way, 
prejudicially affecting the owner’s interest. He lias a lien 
for his wages and other disbursements which he may properly 
make on account of the ship. 

I. Commission Agents: —^These are people w'ho are 
engaged in connection with a particular business, for buying 
and selling goods on account of others upon a remuneration 
known as commission which is calculated at a certain per cent 
upon the amount of the transaction. There are very often 
special contracts regarding their rights and duties and the 
commission allowed to them. 

An agent employed to sell land is generally employed to 
obtain the best purchase price reasonably obtainable. His 
duty to the principal does not cease when he has procured an 
offer to purchase. It is still his duty to inform him of any 
offer which be receives at a higher price than the previous 
one, until final contracts of sale and purchase have been 
signed and exchanged. (Keppel v. Wheeler, C19273 1 K.B. 
577). 

Although commission on sales are usually paid by the 
vender, an express bargain may throw the commission on the 
punhaser, (Bows^ Emporium, Ltd. v. Brett & Co. (1927), 44 
T.L.R. 194 H.L.). upu 

Tn commission agency, before an agent can claim an 
indemnity he has a duty to account to his principal. This 
obligation cannot be assigned. If accounts have not been 
settled between the parties, the agent cannot assign his claim 
against the principal, (Ghishulal v, Gambhirimlt 63 
610), 
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3r* Dd Crpdete Agmtt^This is a special class of com¬ 
mission agont who warrants the solvency of those whom he 
introduces to his principal, that is to say, who undertakes to 
be liable to indemnify the seller for the. non-payment by the 
purchaser in consideration of his receiving an extra or higher 
commission (del credere) for the purpose. He is only liable 
to indemnify when the buyer fails to pay owing to his insol¬ 
vency or other similar financial stringency, and not when the 
buyer beiug solvent refuses to pay. A banyan is a del credere 
agent so far as his employer is concerned, hut is in the x^osition 
of a ])rincipal so far as third parties are concerned. {Srivilash 
V. Tinnevelly Mu7iicipal Council A.I.B. (1927) Mad. 1020)* 

K. Election Agents :—In connection with the election, a 
candidate very often engages agents on his behalf. This kind 
of agency differs from others both as regards its constitution 
and consequences. The candidate may be responsible for the 
acts of the agent acting on his behalf, though the acts be 
beyond the scox)e of the authority, or indeed, in violation of 
express injunction. “No authorization or declaration in 
writing is necessary and agency has to be inferred from the 
circumstances and conduct of the |)arties. If the authority 
of the candidate is found, it is immaterial that the act done 
was one which the candidate never intended and which had 
even been expressly forbidden. It is not what he intended, 
but what authority he gave, and the acts of the person so 
authorized, legal or illegal, naturally follow from the authority 
which was given.“ Sigo's Case, i O’M & H. 302. There 
need not be a formal a])pointinent of an agent. TTTien one is 
employed at an election to get votes, or wdtliuut being employed 
he gets votes and the candidate accepts what he has done and 
adopts it, then he becomes an agent. Canvassing is one mode 
from w^hich an agency may be inferred. One may revoke the 
apx)oiutment of an election agent. We may (piote the follow¬ 
ing from Hoo^eirthhoy Ahdoolabhoy Lall^ee v. Ahmed 
Ehrahivi etc. Jaffer (1935), Hammonds^ Election Cases, 
p, 202:,—“Agent is defined in rule 30(a), 'Agent includes an 
election Jtgenl and any |>erson who is held by Commissioners 
to have acted as an agent in connection wiih an eleoiion with 
the knowledge or consent of the candidate.’ The law of 
agency in election has long been held in England to go much 
further than the ordinary law of principal and agent. A 
candidate is responsible generally for the action of those who 
to his knowledge for the purpose of promoting an election 
canvass and do such other things as may tend to promote his 
election, providetl that the candidate or his authorized agOTt 
has reasonable knowledge that these persons are so acting with 
that object/* According to IlaUbufy*s Lam of England^ Bnd 

Z 
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Editionf V&L XIIi paragraph 501, page 245, **A candidate’s 
liability nnder tlie parliameiilary common law of ugenoy 
de^iends upon a peculiar principle special to this matter and 
distinct from the principles prevailing in criminal or civil law 
of agency. The candidates’ liability under this principle may 
extend tp the acts of every pervson and whose services are 
directly or indirectly recognized or made use of hy the 
candidate or his election agent, whether such person be paid 
or unpaid.” Eeferences may be made to the Law of Parha* 
mmtary Election and Election Petitions by Hugh Fta^^er, drd 
edition^ page 73, where it is laid down: “That is putting it 
into a very simple form, but with regard to election law the 
matter goes a deal further, because a number of persons are 
employed' for the purpose of promoting an election who are 
npt oply not authorized to do corrupt acts, but who are ex- 
enjoined to abstain from doing them, nevertheless the 
taw says that it a man chooses to allow a number of people 
to go about canvassing for him, to issue placards, to form a 
committee for his* election, and to do things of that sort, he 
must, to use a colloquial expression, take the bad with the 
good He cannot a\ail himself of these people’s acts for the 
purpose of promoting iiis election, and then turn lus hack, or 
sit quietly by, and let them corrupt the constituency.” 

An agent may not he a paid or vsalaried agent, A voter 
may be an agent. The agency terminates when the election 
is over. A fre^sh elecrion agent is to he appointed immediately 
following the revocation of the appointment of an election 
agent. 

Duties of election agent: —(1) To appoint and instruct 
sub-agents and polling agent, etc.; (2) to obserx^e the election 
rules; (3) to make legal payments; (4) to check register of 
votes and to .urange for satisfactory identification; (5) to 
arrange for canvassing; (G) to assist voters at the poll; (7) to 
keep ac.counts of expenses; (8) to challenge suspected persona¬ 
tion; (9) to arrange for meetings and addresses; (101 to issue 
electioneeTing propaganda or literature, etc. 

Patent agent: —Certain documents such as applications 
tor I'atent registration and public notices may be signed and 
Verified by an ageni resident in India, for a person residing 
abroad when the former is authorized in writing to do so. 
(Patents and Designs Act II of 1911). 

Mine agent: — ^A person appointed as the manager, the 
representative of the owner of a mine, superior in authority 
to supervise the management of the mine, is kncfwn as a mine 
agents {Indian Mines Act IV of 1928 ), 
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Customs apmt :—A person may act on VKalf of a mey** 
cantile firm witk regard to customs transactions, when he 
deposits a duly signed authority from his principal an4 h 
identified by the collector of customs, (Sfee Customs Act YIH 
of 1878). 

Managing agent \—limited Companies in India are 
generally nianaged by a person or persons known as managing 
agent, (As to their rights and liabilities, see notes under 
Company Law), 

Other Classes of Agents;—Besides the cl losses of agents 
mentioned above, tlieie are other classes of agents employed 
in connection with a trade or business. Partners may be 
agents of the firm of w3iich they are members. Sometimes 
wlien there are eo^otener^ of a ^////>, one of them is etigaged 
to manage the ship on behalf of others, and is generally 
known*as a ‘managing owner’. Solicitors are also agents 
a certain extent and can act in a certain way on behalf of 
their clients. Fmler section 43 of the Income-tax Act, the 
Income-tax officer may treat a person in India as an agent of 
one residing outside British India, when the former has 
business connections with liir. or through whom he receives 
income, profits or gains or is emxdoyed by the latter. 

Sole Agent:—Sometimes a person is employed as a sole 
agent for the sale of certain things. This sort of appointment 
of sole agents or sole selling agents practically amounts to a 
grant of monopoly to the agent. So any sale by the principal 
himself will amount to a breach of contract. (Lamb & Son 
V. (hrving Bncb Co,. LtrL, [10321 1 K.B. 710). In the case 
of any such breach of contract the agent is entitled to dam¬ 
ages and not commission. 

Creation of Agency or Employment of Agents : — There is 
no hard and fast form regarding the emploMnent of an agent. 
The ageiH v may be cTeutcul by writing or orally, and it may 
also arise from the conduct or situation of the parties. When 
an agent is autliorised to contract under seal on behalf ot the 
principal, the uutlioiity is known as the poicer of attorney. A 
power of attorney may be expressed to be irrevocable or irre¬ 
vocable for a fixed time. When the jirincixial is a corporation 
it is better to have a written deed for the agency. No consi¬ 
deration is necessary to create an agency (S. 18o of the Con¬ 
tract Act). 

As to implied agency we may notice the following. A 
^ertanf may be regarded as an agent for the master for the 
purpose of making purchases on behalf of the latter. Similar 
is the cs^e with a partner of gr firm. These are often known 
as agency by estoppel, as tlie prindipal is estopped or produded 
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from denying the authority of the agent. There is also a class 
of agents kno^n as agency hy necessity t as for instance, the 
master of a sliip. But such an agency can only arise when 
there ie a definite necessity for the purpose and the transac¬ 
tion takes place in the interest of the principal. 

An * agency of necessity’ may created when one incurs 
expenses for the goods of others in order to preserve them, 
finder of goods. 

In order to establish an agency of necessity the agent 
must prove that there are actual and 'definite conlinerdal 
necessity for the sale, and that the transaction was bom fide 
in the interest of the principal. (Prayer v. Blatspiele etc. 
Ui., 49241 1 K.B. 5b6). 

An agemy of necetsiiy can arise in other cases than that 
of carriers by land or sea, or the acceptor of a bill of exchange 
for the honour of the drawer. Exiraordinary circumstances, 
such as war conditions, which make it impossible for a buyer 
of goods on behalf of a principal abroad, either to despatch 
them or to communicate with him, would entitle the buying 
agent to sell the goods as an agent of necessity. 

Ratification : —When a person actually acts on behalf of 
another he may not be pre\iously an agent with regard to the 
affair. Again an agent may exceed his authority in doing his 
master’s business. In such (<ises the master may give \alidty, 
retrospectively, to the transactions by ratification, that is, by 
the acloption of the transactions. After ratification the prin¬ 
cipal will be bound by ihe transaction entered into by the 
agent as if there had been no irreguhirity in it (S. 196, Con¬ 
tract Act). But in ordor tlmt there may be a ratification the 
action of the agent must be purported to have been done for 
a principal with the intention that it is done for him. In 
other words there must be a principal in existence at the time 
when the contract is made. A company cannot ratify a con¬ 
tract made in its behalf befoie it came into existence. (Kelner 
V. Baekster, C1867] L.B. 2 C. P. 175). The act of tjxe agent 
must be such as the principal can lawfully do. When the 
agent enters into a contract in his own name without dis¬ 
closing his principal there cannot be a ratification of the 
same. There cannot be a ratification of a part of a contract 
(Ferguson v. Carringtan (1829), 9 B. & C. 69); or when the 
act done is illegal or void {Greenwood v. Martinis Bank, 
49323 1 K.B. 371). 

The principal may ratify a contract entered into by the 
agent by words or by conduct (S. 197, Contract Act)* 

Dutks W the Agent : —He is tO carry out the instructions 
0f the principal and in doing so he must nse ordinary skill and 





dillgesace. When the agent is paid for lijs wrk, hi» liability 
is greater tJia^a wken he mndertakes the ageticy gratuitoiasly. 
He must always he liable for gross negligeoce. Ap r^ards 
skill and diligence of the agent it depends on the nature of 
the work undertaken by him (Ss. 211 and 212, Contract Act), 

If he be a man endowed with special skill, he must 
exercise that in the work of the principal. When there ore 
no special instructions given by the principal regarding the 
conduct of his duties, the agent must use his own discretion. 
When he undertakes a duty which requires special s]^ill and 
he does not possess such skill, he will be liable for the 
consequences of his incapacity. (Price v. Metropolitan & Co. 
(1907), 23 T.L.E. 630). If he exceeds the authority, and any 
loss occurs, he will be responsible for the same; but when there 
is any benefit, he will be accountable for it to his principal, 
(Andrews v. Tiamsaxf & Co. [HM)33 2 K.B. 635). As the ag^t 
stands in relation of confidence, he must act with the stricteet 
good faith. AVheu an agent is employed to sell something, 
he should not be the i)urcha8er of it without the consent of 
his employer, and must inform him of all the knowledge he 
possesses with regnid to the transaction. When an agent is 
employed to purchase something, he will not be allowed to 
purchase himself without a lull disclosure of his interest, and 
even if he does so, he wdll be regarded as a trustee for the 
principal. 

lie should keep clear accounts about the affairs of his prin¬ 
cipal, and he must, from time to time, submit those accounts 
to his principal, or on demand. All money received by hiin 
must l>e handed over to the employer (S. 213, Contract Act), 

As the knowledge of the agent is the knowledge of the 
principal, the agent must always infonn the piincipal about 
all matters which come to his notice regarding the affairs of 
the business (Ss. 214 and 229, ibiJ.), 

He will be liable for losses incurred by his own negligence. 
If he receives any secr^i commission^ the principal may recover 
it from him and withhold the proper commission payable to 
him. V. Godlard (1929), 45 T.L.R. 609), He is en¬ 

titled to comniiasiou from both sides, that is, from his prin¬ 
cipal and from third party if approved by his principal. 
(Bariram v. Lloyd (1903), 88 L.T. 286). 

W'hen the agent acquires any information or knowledge 
in tlic course of his employer’s employment he must not use 
the same to the disadvantage of his employer. (Lamb v, 
Evans, fl8933 1 Ch. 219). 

When he is entrusted with money or goods by the prin¬ 
cipal he cannot dispute the latter’s title to the same unle<«i.lie 
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eaH slbow tkat a third person has a better title. {Bhawam 
Sinph V, Moulvi Misbah Uddtn, C19293 56 I.^A. 170). 

Dele^attpiii by Agent : —As agency implies special confi¬ 
dence, an agent is not ordinarily entitled to delegate his 
authority to another person. Delegatus non potest delegare^ 
This is so specially when the agency requires special skill of 
the agent or where there is a special trust or confidence re¬ 
posed in him. But the principal may expressly or impliedly 
assent to the delegation of any part of the duty of the agent. 

Sub-agency ; — A sub-agent is one who is employed by and 
acts under the control of the original agent (8. 191). An 
agent may employ a sub-agent for performing the acts which 
he has undertaken, (a) when there is a custom of trade, or (b) 
when it is implied in the nature of his agency. (S. 190). The 
agent remains responsible for the acts of the sub-agent when 
the latter is engaged without any authority (8. 193). 

But when the employment of a sub-agent is valid and 
legal, the principal is bound by and responsible for his acts 
(S. 192). But the agent is responsible for the acts of the sub¬ 
agent, to the principal. The sub-agent is responsible for his 
acts to the agent, but not to the principal, except in case of 
fraud or wilful wrong. 

But where an agent names another person to act for the 
principal, such person is not a sub-agent, but an agent of the 
principal for such part of the business of the agency as is 
entrusted to him. But in selecting such agent for the prin¬ 
cipal, the original agent must behave like a man of ordinary 
prudence. (S. 195). 

The terinination of the authority of the agent causes the 
termination of the authority of all sub-agents appointed by 
him (S. 210). 

Agent’s Rights:— (a) Remuneration. He receives his re¬ 
muneration for the works done according to the terms of 
agreement or upon completion of work (S. 219). But he for¬ 
feits it by his own misconduct (vS. 220). He huvS the right to 
retain money in his hands towards the satisfaction of his dues 
(S. 219). 

ih) Indemnity \—He is to be indemnified against conse- 

? [uence8 of his lawful acts, (S. 222) and of acts done in good 
aith (S. 223). But an employer is not liable for the criminal 
acts of the agent (S. 224), though he must compensate for 
injury caused by his neglect (S. 225). 

{c) Lien: —Agent may retain out of the amount received 
m account of the principal, all moneys due to him in respect 
el advances Or expenses in conducting the business, as well as 
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fot hie teiiumeratioii (S. 217). He ha® also a lien on prinoi- 
paPs p^ope^t5^ viz., goods, papers, etc, (S. 22l)* , 

Liabilities :is liable for loss occasioned by 
contrairention of principaPs directions (S. 221). He is to make ? 
compensation to bis principal for tlie consequences of bi® 
negligence, want of skill or misconduct (Ss. 212 & 220). He 
i® personally liable for his contract made on behalf of his 
foreign principal for sale or purchase of goods (S, 230). He 
may also be personally liable when he acts on behalf ,of a 
principal whose identity he does not disclose (S. 230). 

Liabiiitiei of Pretended Agent : —When one untruly reprte* 
sent® himself to bo the authorized agent of somebody, and 
thereby induces a third person to deal with him as such agent, 
he is liable to make compensation to the other fti respect of 
any loss or damage which he incurs by so doing. He escape® 
such liability only when the alleged principal ratifies his acts. 
(S, 235). 

PtincipaPs Liabilities to Agent : —He is bound by the 
tul acts of the agent in exercise of the authority conferred 
upon him (S. 222), as well as for acts done by him in good 
faith. As to acts done without authority, he may be liable if 
he ratifies those acts (S. 196). He is to make compensation to 
agent in respect of injury caused by principaPs neglect or 
want of skill. (S. 22o). 

Duties of Principal: —He must pay the agreed remunera^ 
tion or commission and must bear all necessary expenses in 
connection with any transaction when the agent has performed 
his part of the work entitling him to recen^e the commission. 
When the agent has brought a third party into relationship 
with his principal for a proposed transaction, there is an obli¬ 
gation on the part of the principal not to exclude arbitrarily 
the agent from earning his commission by withdrawing from 
the transaction without any reasonable cause or in the absence 
of any better offer by any other person. (Trolloj^e & Som, v, 
Martin Bros., 119341 2 K.B. 436). Ordinarily, tlie agent is 
entitled to his commission when he brings the two parties to¬ 
gether even when there may not be any actual sale' or purchase 
in the absence of any special contract. As to the revocation 
of the employment without indemnification, it will depend 
upon the terms of the agreement or the custom of the business. 
It was even held that the commission may continue to he 
payable to the agent specially on repeat orders even after the 
termination of the agency, {Marshall v. Glanmll, tl917J 2 
K.B. 87). 

An a^ent may be deprived of his commission for his mis*? 
conduct or negligence in keeping account, or gross neglige# 
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or want of akill, or whan he betrays the trust and acts ad¬ 
versely to .his principal. 

The principal must indemnify the agent against oonsS'^ 
quences for all lawful acts. The agent may claim all advances 
made by him in the course of his employment which were 
necessary for him to do so (Ss. 222—224). 

Rights of thifd parties against principal: —^The agent 
may bind the principal by his act if he does not exceed his 
authority. In the case of expressed authority, there is no 
difi&culty. In the case of implied authority, the agent may 
bind the principal when his acts are such as a reasonable per¬ 
son would consider necessary and useful for the proper per¬ 
formance of the task entrustea to him. In such a case any 
outsider m?ty hold the principal liable for the act of the agent 
as it is not possible for him to enquire as to whether the agent 
is acting in his own interests or in those of his principal, as 
any outsider may consider that the agent has ostensible autho¬ 
rity to do in that way. The extent of the authority must be 
gathered from the conduct of the parties in the course of 
usual employment (S. 226). 

“If a man send liis servant with ready money to buy 
goods, and the servant buy upon credit, tbe master is not 
chargeable. But if the servant usually buy, for the master 
upon credit, and the servant buy something without the mas¬ 
ter’s order, yet, if the master were trusted by the trader, the 
master is chargeable.” 

. The master is also liable for the acts of the agent after 
the determination of the agency when no proper notice is 
given to third parties about the termination. 

When a general agent exceeds the limits of his authority, 
oven then he may bind his principal by such unauthorised 
acts. 

“A general agent is a person whom a man puts in his 
place to transact all his business of a particular kind. Thus, 
a man may retain a factor to buy and sell all goods, and a 
broker to negotiate all transactions of a certain description, a 
solicitor to transact ali his legal business, a master to perform 
all things relating to the usual employment of his ship, and 
80 in other instances. The authority of such an agent cannot 
be limited by any private order or direction not known to* the 
party dealing witb him.” (Smith, 13th Edition). 

”A particular agent,Nthat is, an agent employed specially 
in one single transaction is more strictly bound by the express¬ 
ed direction given to him; he has implied authority to do 
what is necessary in order to car:^ out tiiose instructions, but 
bas no authority to do anything beyond that.” 
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Wkm m agent exeeede his authority the principal may 
he hound by his acts when the latter ratifies it in terms or by 
oanduct. 

The principal will be bound by the representation made 
by the agent while negotiating on his behalf. When an agent 
suppresses or makes any misrepresentation while effecting a 
policy of insurance it will vitiate the insurance even when, 
the facts have been known only to the agent and not to the 
principal. An engagement in writing by an agent will bind 
the principal if it is done in the regular course of his employ¬ 
ment. 

A principal may also be liable for the wrongful acts or 
wrong committed by his agent while engaged in service. 
Similarly, the principal will be liable for the negligence of 
his agent, when any person is injured, if the negligent act is 
done by the agent in the course of his employment. But the 
principal will not be liable for the negligence of his servants 
if the negligent act amounts to wilful or malicious trespass 
for satisfying the private ends of the agent. 

a servant driving a carriage, in order to effect some 
purpose of his own, wantonly strike the horse of another per¬ 
son and produce an accident, the master is not liable. But, if 
in order to perform his master’s order, he strikes, but injudi¬ 
ciously, and in order to extricate himself from a difficulty, 
that will be negligent and careless conduct for which the mas¬ 
ter will be liable, being an act done in pursuance of the ser¬ 
vant’s employment.” But the principal cannot be made 
criminally responsible for the act of his agent in the absence 
of express command or instructions, {li, v. Huggins, (1730), 
Sir. 1882). 

If an agent draws a bill of exchange in bis own name, 
be will be liable and not the principal. When a contract is 
made by the agent without disclosing the existence of the 
principal, the agent, as well as, the undisclosed principal will 
be bound by the same, and the third party with whom the 
contract is made has the right to elect as to whom he is going 
to hold responsible for the same after his knowledge about 
the real principal. Such a contract is also enforceable by 
either a principal or the agent as against the third party. The 
principal is liable for the fraudulent act of the agent when 
such act was done within the scope of his authority. In such 
a case the agent may also be liable to the third party. But this 
liability of ihc principal extends only when the set by 
the agent is committed within the scope of his authority. 
When the secretary certified a transfer of shares in a company 
without receiving the share certificate, it was held that he was 
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not optinj?' witlim the scope of his authority, uia4 JW injoli 
the company'cannot be maae liable for such ft cestiHoftl*. 
{Kleinwort, Sons & Co. v. Associated Automatic Mo/eKim, 
119343 W.N. 65). 

Tfftniaation of Agency—^Tlie relationship of principal 
and agent, or the agency, may be terminated from the point 
of view of its effects upon third parties, in any of the follow¬ 
ing manners (Ss. 201—'209): — 

1. By agreement of the parties ; 

2. by death or insanity of the principal or the agent ; 

3. by the bankruptcy of the principal ; 

4. by the expiration ol the period ot agency; 

5. by the completion of the business of the agency ; 

6. by th^» destruction of the subject-matter ; 

7. by the renunciation of the agency by tbe agent, 

and 

8. by the revocation of the agency by the principal. 
In the case of a revocation of agency, the agent is entitled 

to compensation for untimely termination of the agency. 
Similarly, in the case of the renunciation of the agency, the 
principal is entitled to compensation for any loss incurred by 
Mm. 



CHAPTEB V 
LAW OF CONTRACT 

(Indian Contract Act No. IX of 1872). 


Scope and Object of the Act ;—^The ' Indian Cfentrant 
Act (No. IX of 1872) defines and amends certain parts of the 
law relating to contracts. It does not profess to be a complete 
and exhaustive code regarding all classes of contracts. It does 
not affect any usage or custom of trade or any incident of any 
contract not inconsistent with the provisions of this Act. The 
provisions of any Statute, Act or Regulation which are not 
expressly repealed by it, are also not affected. For example, 
the contractual relations created under any of the following 
Acts shall be governed by the provisions of the respective 
Acts: Interest Act (XXXII of 1839), Usury taws Repeal Act 
(XXVllI of 1858), Bills of Lading Act (IX of 1856), Com¬ 
mon Carriers Act (III of 1865), Negotiable Instruments Act 
(XXVI of 1881), Transfer of Property Act (IV of 1882), 
Indian Railways Act (XI of 1890), etc. 

The Act endeavours tq lay down certain rules and prin¬ 
ciples which must be complied with in connection with the 
fnntifiUiai, ratification and dmcharye ot contracts between par¬ 
ties, so that the same may be enforced or have the sanction of 
the State. Although every dealing between parties may give 
rise to an expectation that it will be scrupulously observed by 
each of them, only those agreements or contracts will be 
enforced or recognistd by a Court of law which comply, 
or are in accordance with the provisions of the Contract Act,. 
Formerly there was a chapter (No. VII) in the Indian Con¬ 
tract Act relating to the sale of goods. It has been repealed 
by Section 05 of the Indian Sale of Goods Act of 1930. Simi¬ 
larly Chapter IX and Section 27 exceptions 2 and 3 were re¬ 
pealed by the Indian Partnership Act (No, IX of 1932). 

Contract defined: —“The general term ‘contract’ com¬ 
prises every description of agreement, obligation or legal tie, 
whereby one party binds himself, or becomes bound, expressly 
or iaipJiedJy to another, to pay a sum of money or to do or 

omit to do a particular act. The term ‘covenant' is 

prop^erly applied to denote a coPtract xmder seal, and the term 
‘a,igKiffl 0 CL«a,V generally denotes contract not under seal, whilst 
Wfe Vetm '■ptntscwj 'v& "neeA elgniiy any mere parole «n^ge- 
wmk by one person with another, where there Is no 
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tioD for the promise, nor any corresponding duty on the part 
of him to whom it is made/^ (Chitty on Contracts, Pp, 1 
and 2)« 

In short any agreeiiient that is enforceable by law is 
call^ a contract, i^n agreement made by the free consent of 
parties who are competent to contract, for a lawful considera¬ 
tion and with a lawful object and not expressly forbidden 
by law, is contract {S. lO), 

Agreement:—Every promise and every set of promises 
forming the consideration of each other is an agreement 
(8. 2 (e) ). The promise (S. 2 (b) ) is the result or a proposal 
made by one party, (technically known as promisor) and 
acceptance of the same by the other party (known as the 
promisee) (S. 2 (c) ). 

Kinds of Agreement: — 

(a) Void agreement*. —An agreement which is not 

enforceable at law is said to be void. A void 
agreement has no legal existence at all. An 
agreement is void where both the parties are 
under mistake as to an essential matter of fact 
(S. 20). 

(b) Voidable agreement: —An agreement is said to be 

voidable when either of the parties thereto en¬ 
titled to avoid it at his option. It is valid so 
long as it is not repudiated (S. 2 (i) ), For 
example, an agreement induced by coercion, 
fraud, or misrepresentation is voidable at the 
instance of the party w'hose consent to the agree¬ 
ment has been obtained in that way (S. 19), 

(c) An agreement enforceable by law is a contract 

(S.. 2 (h) ), 

(d) Illegal agreements: —They differ from void, void¬ 

able and valid agreements. All illegal agree¬ 
ments are void, but all that is void is not illegal. 
If the illegal agreement is divisible, the part 
that is illegal is alone void, the legal part is 
valid and enforceable. But where it is insepar¬ 
able the whole is void. 

The distinction between a void and an illegal 
agreement is clear from their effect on collateral 
transactions. Even if tbe original transaction 
is void, the collateral transaction may be enforce¬ 
able. But in case of illegal agreements, even 
the collateral transaction will be unenforceable, 

Diitttictiian between Coiitrai^ and Agreement: —-^All contracts 
Hire apeements, but all agreements are not contracts* 
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Agreement wider iihan contracts. Tkere may W agree¬ 
ments which do not create any legal ohligatfen as in case of 
a conveyance of gift, marriage, etc. Oantracts are agree¬ 
ments which create obligations enforceable at law. An agree¬ 
ment thus becomes contract only when it satisfies c^ain 
requisites such as offer and acceptance, competent parties, free 
consent, legal object, and consideration. 

^ Vojkl Agreements;—^Tho following agreements are declared 
void by the Indian Contract Act: —- 

(a) An agreement the object of Avhich is unlawful, i.e., 

(i) forbidden by law, (tz) fraudulent, (ml 
immoral, ©r (tr) opposed to public policy. 

(b) An agreement defeating the provisions of any law. 

(c) An agreement involving an injury to the person or 

property of another (S, 23). 

(d) An agreement without coiieideration is void, unless 

it is in wntincr and is registered, and mads (i) 
on accoani o£ natural love and affections, or (ii)^ 
for compensation for services rendered in the 
past (S. 25). 

(e) An agreement in restraint of marriage (S. 26) 

(/) An agreement in restraint of trade, except agree¬ 
ment not to carry on business of which good-will 
is sold, or an agreement between partners prior 
to dissolution or during continuance of partner¬ 
ship (S. 27). 

(g) Agreement in restraint of legal proceedings, except- 
in agreements to refer matters to arbitration 
(S. 28). 

(h) Uncertain agreements (S. 29). 

(t) Wagering agreements (S. 30). ^ 

(y) Agreements to do impossible acts (S. 56). 

Form of Contract:—Under the Engh^h Law Contracts 
are divided into two classes, namely, formal and simple. And 
formal contracts again, that is to say, contracts which are 
dependent for their validity upon their form, are divided into 
two classes, as contracts of r<*cord and contracts under seal, 
which are sometimes called spe(‘ialities and are entered into 
by the execution of a formal deed, sealed and delivered. When 
a deed is delivered subject to the fulfilment of a certain condi¬ 
tion the document is called an Escrow in English law. Simi¬ 
larly, a simple contract, namely a contract x^hich is dependent 
for Its Validity upon the presence of considetation, has been 
divided two classes, namely, oontracta to be 
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f«irm though, ij^ot under seal, and contracts for which no form 
is necessary. 

Some simple contracts must always be in writin® that 
they may be enforceable, negotiable instrumentii. 

But under the Indian law contracts cannot be so divided. 
Here all contracts aie in essence simple contracts in so far as 
they must be based on consideration. 

Indian Begistration Act S. 17 lays down that any contract 
with reference to any immoveable property of the value of 
Hs. 100/- and upwards must be made by a registered instru¬ 
ment. Section of Contract Act says that there must be a 
registered instrument for an> agreement made without consi¬ 
deration when the same is executed on account of natural love 
and affection between the parties. Similarly a promise to pay 
I a barred debt, and acknowledgment of a debt, negotiable 
[ instruments. Contract of Sea Insurance must be in writing in 
order that they may be enforceable. 

. Contracts may be di^ided also into, Express or Implied. 
(S. 9). When a contract is made in words, and it can be 
inferred from the facts of a case, it is called an express 
contract. An implied contract is a contract which is entered 
into otherwise than in words, written or verbal, the obliga¬ 
tion under which is implied by the general law of the land. 
When a manufacturer entered into a contract for the supply 
of iron plates to a customer, the question was whether under 
it the m uiufju turer was bound to supply the plates of his 
own make. It was held that the law implied (apart from the 
general usage regarding the supply of the same), that those 
plates must be of tlie manufacturer's own make. {Johnson 
V. Raylfon^ 7 Q.B.D. 438). Similarly, a contract to pay 
interest may be implied from mercantile usage, or the course 
of dealings between the parties. (Jagmohan v. Kaishrichand, 
9 M.I.A, 250). When a person renders service upon request, 
or supplier necessaries to a ])erson, it is implied th.d ihe latter 
is to pay reasonable reniuneralion for the service, or a reason¬ 
able price for the necessaries supplied. (In re Rhodes^ 44 Ch. 
1). 105). 

QtiAM Contracts:—The Contraci Act enumerates certain 
relations as resembling those created by contract, e.g., claim 
to be reimbursed for necessaries supplied (S. 68), claim to be 
reimbursed for payment made by interested persons (S. 69), 
coinj>en^ation for non-gratuitous obligation received (S. 70), 
:laim for restoration by the findp of goods (S. 71), and 
-ffpaymeut of mon^y paid under mistake or coercion (S. 

^ ;—When a contract can be avoided by 

psariies thereto,, but not at the option of Ihe ^^0, 
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purty, it is a roidabk cootiact. Wheo its ;party is indwed 
by eoeroioo, fraud, or misxeprasentatioo to give bis eouswt, 
ha may avoid a coutract, while the party who induced hiiu to 
enter into that contraH cannot by himself avoid it. Such a 
contract is called a voidable contract. It can be set aside at 
the instance of the party against whom it is voidable, ati^ii 
until that is done, it remains perfectly valid and enforceable. 

A voidable contract may become valid if the party who has a 
right to avoid it, do not do so within a reasonable time, or 
where third parties acquire rights in connection with the 
»ubject*matter of the contract. 

Void Contract:—A contract which ceases to be enforce* 
able by law becomes void when it so ceases to be enforceable 
(S, 2 (j) ). It refers to a contract w^hich was not void at its 
inception, but subsequently became unenforceable by lawj 
for example, a claim to a debt which has ceased to be enforce¬ 
able by law on the ground of limitation. A contract i$ void 
when the obje<*t is illegal or wlien it is made under a mistahe^ 
Tn Cunflff V. Lindsey (1878\ 3 App. Cas. 459, one Blentarn 
used to bring goods from A b> imitating the signature of k 
firm called Blenkiron situated in the same street, and sold 
them to X. In this case it was held that as between A and 
Blenkarn there was no contract at all, because, A never 
intended to sell anything to Blenkarn, but he intended that ^ 
he was selling goods to the firn^ Blenkiron. 

Essential Elements of a Valid Contract:—In order that a 
contract may be valid, i.c., enforceable at law, there must be 

A. A communication by the parties to one another of 

their intention, and this is done by offer and 
accepfunce In definite statements of the terms 
of an agreement (Ss. 3—8); 

B. Legal capacity of the parUCh to make such an agree* 

ment (Ss, 11 & 12); 

C. Genuine consent of the piwties, not vitiated by mis¬ 

take, misrepresentation, or fraud (Ss, 13 & 14); 

D. Legality of the object of the contract (Sa. 23, 24, 

2C—28, 30 & 5G); 

R. Presence of lawful co^i^tiderahon (Ss. 23-—^25). 

P. The agreement must he in writing, attested by 
witnesses or registered if so required by apy 
special law (S. 10), Bee Ss, 64, 59, lOT, 118, 
123 and 130 of the Transfer of Property Act a$ 
to transfer of immoveable property* See also 
Bb. 17 and 49 of the Registration Act as to ^ 
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these elements exist in a contractj^ it is valid, and 
in the alteenee of any one of the elements, it may he void 
or voidnhie, A void contract is wholly unenforceable. As we 
understand by the word contract, a valid and binding con¬ 
tract, we cannot, strictly speaking, say that a contract is 
void. We may rather speak of it as a void agreement. 

A, OFFER AND ACCEPTANCE 

An offer or proposal is an intimation to another of one’s 
intention to do or to abstain from doing anything, with a 
view to obtaining the assent of that other person such an 
act or abstinence (S. 2 (a) ). 

Rules as to offer:— (a) The proposal must be communi* 
mted by one party to another. But there is no particular form 
about it, 

(b) It need not be addressed to any definite or ascertained 
person; it may be made to individuals generally. 

! An offer may be made to a number of unascertained 
^ persons, but a contract is created only when it is accepted by 
i an ascertained person. In sucb a case a difficulty arises as to 
w|iich of the acceptances would create a contract, for, a 
number of persons may intimate their intention of acceptance. 
In LAncester v. Wahh (1838), 4 M.N.W. 16, it was held 
that the earliest acceptor was entitled to the benefit of the 
contract. In Carhtll v. Carbonlic Smoke Ball Co. (1893), I.Q.B, 
2&6, there was an advertisement by tbe company to pay 
i£100 to any one ‘’who contracts the increasing epidemio 
influenza colds, or any disease caused by taking cold, aftet 
having used the ball three times daily for two weeks, accord¬ 
ing to the printed directions”. Mrs. Carlill used the same 
smoke ball accoiding to those directions, but afterwards got 
influenza, and thereupon she brought a suit against the 
company for the compensation as advertised. It wag held 
that the company was liable on the ground that though there 
was no information about the acceptance to the company, yet 
\ there was an acceptance by the performance of the condition, 

(c) An offer must be made with the object of being bound 
by it, that is for creating a legal relatwnship, as distinguished 
from a mere invitation or information, the usual price 
quotations by a merchant cannot be treated as on offer to 
supjply good® ^t that price. 

j A valid offer must be capable of creating legal relatim^ 
m it must be distinguished from statements of intention; or 

invitation to transact business (e/, booksellers’ catalogue); 
. advertisemaiit or invil^tidn to com|»ete for a scholar* 
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uhipi or m annoimcement regarding a tender or any aoi 
01 paftery whereby the parties do not contemplate to create 
any legal relation. 

(a) An offer or its acceptance, or both, may be done either 
by vjords or by conduct. But an offer is made when it is oom- 
municated to the offeree. And when the offer is not communi¬ 
cated,. one cannot claim any benefit under a contract even 
when he unknowingly performs a part as laid down by the 
offeror. 

In connection with offer consisting of numerous terms and 
conditions, a question arises as to the extent to which an 
acceptor would be bound by the same. 

{e) An offer does not create any legal right until it is 
accepted and before its acceptance it may lapse or be revoked. 
An offer may lapse by the death of either parties or by the 
failure of acceptance in the manner indicated by the oneror, 
or within the prescribed time. 

An offer may be revoked at any time before acceptance, 
and it becomes irrevocable by the acceptance. 

An offer by tender:—The legal position in connection 
with an offer by way of tender has been summarised in the 
case of Percival v. L. C. C, (1918), 87 L.J., K.B. 677 thus: — 
‘'It is quite common for large bodies, that require supplies 
/ over the year to ask for tenders, and to obtain them, and it 
sometimes happens that the effect of the form of the tender 
with an acceptance is to make a firm contract by which the 
p’irchasing body undertakes to buy all the specified material 
from the contractor. On the other hand, one knows that 
these tenders are very often in a form under which the pur¬ 
chasing body ib not bound to give the ieruh'rer any order at 
all; in other words the contractor offers to supply goods at a 
price, and if the purchasing body chooses to give him an 
order for goods during the btipulated time, then he is under 
an obligation to supply the goods in accordance with the 
order; but apart from that nobody is bound. There is also 
^ an intermediate contract that can be made, in which, although 
the parlies are not bound to any specified quantity, yet they 
bind themselves to buy and to pay all for goods that are in 
fact needed by them. Of course, if there is a contract such 
as that, then there is a binding contract which will be broken 
if the purchasing body in fact do need some of the articles 
the subject of the tender, and do not take them from the 
tenderer.” 

^ Revocattoti i>f offer;—An offer may be revoked by the 
pwpO$m befbre the communication of its acceptance is com- 
I ^ete (S* 6), It can even be revoked even during the timo 
j illdwed for its acceptance when there is no consideratioi^ M r 
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ike grant of stioli time. A offers to sell liis house aul 
B, three weeks’ time for his answer. A». may withdraw his 
offer^ eveu during these three weeks^ beiore the eommunioa* 
poh of iis acceotance . Bm if B gives A a oer^in amount 
(cousl4eratioii) for allowing him the option to purchase the 
house within three weeks, A cannot be allowed to withdraw 
his offer within that period. Cartwright v. Hoogstrel (1911), 
105 L/r. 628 

(1) An offer may be revoked by the proposer before ite 

acceptance is complete. (2) Revocation must be communi¬ 
cated and until that is done, the revocation of the offer is iM>t 
complete. (3) Revocation is communicated when it is brought 
to the knowledge of the offeree. (4) When a certain time is 
fixed within which an offer is to be accepted, the offer is 
revoked on the expiration of that time. But where no time 
is so prescribed* the offer becomes revoked by the expiry of 
,a reasonable time, when acceptance is not communicated with- 
[in that time (S. 6 (2) ). An offer was made by telef^am bu t 
the promisee accented it by a letter. It was held that such 
an ^ceptance by letter ot the offer made by telegram was 
not an acceptance made within a reasonable time. (Quener^ 
duaine v. Cole (1883), 32 W.R. 185; Bruner v. Moore, C19043 
1 Ch. 305). (5) An offer is revoked if the acceptor fails to 

iulfil a condition precedent to acceptance (S. 6 (3) ), (6) It j 
is revoked by the death or insanity of the person by whom an | 
offer made, provided the acceptor has knowledge of such ^ 
lenth or insanity before his acceptance (S. 6 (4) ). Thus an 
offer is revoked by the communication of notice of revocation 
of offer, or by non-acceptance of the offer within the specified 
time, or within reasonable time, or by the non-fulfilment of 
the condition precedent of the acceptor, or by the death or 
insanity of the proposer. 

Under the English Law the death of either the proposer 
or the acceptor before acceptance renders the offer as a nullity 
and as such it becomes lapsed; it is not necessary that this fact 
of death should be brought to the knowledge of the other 
party. I 

Acceptance;—When the person to whom the proposal oJ 
offer is made, signifies his ^seent to it, the offer is said to bi 
accepted. A proposal when it is accepted becomes a pr 0 im*l 
<S. 2 (6)). 

Rules as to acceptance:—(1) It must be absolute and 
qualified but it need not be in any particular fom. (S. 7) 

(2) An acceptance may be express or implied (S. 9). 
it is made by words, spoken or written, itds said 
^pj*efi», and when it is made otherwise than by words 
is, whicb oan be ]proved by evidence of acts and oircw ^ 
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it may he called implied* A tramway oi; omnibue company 
Ijy running its cars offers by implication to curry passengers 
over the r6ute on payment of a certain hire. Tnere may be 
an implied acceptance of the offer when the acceptor performs 
the conditions of the offer {e.g,, Carhll v. Carbolic Smohe 
Ball CoJ), or by the acceptance of the consideration for the 
reciprocal promise of the acceptor (S. 8). 

(3) An offer is accepted when the acceptance is made in 
the manner prescribed by the offeror. In the Carbolic Smche 
Ball Case (1893), I Q.B^ 266. Bowen, LJ., observed thus:*--* 
*‘One cannot doubt that, as an ordinary rule of law an accept¬ 
ance of an offer made ought to be notified to the person who 
made the offer, in order that the two minds may come together^ 
Unless this is so, the two minds may be apart, and there is 
not that consensus which is necessary according to the rules of 
English Law to make a contract. But there is this clear gloss 
to be made upon that doctrine, that as notification of accept¬ 
ance is required for the benefit of the person who makes the 
offer, the person who makes the offer may dispense with notice 
to himself if he thinks it desirable to do so; and I suppose 
there can be no doubt ^liat whether a person in an offer made 
by him to another person expressly or impliedly intimates a 
particular mode of acceptance as sufficient to make the 
bargain—binding, it is only necessary for the other person 
to whom such an offer is given to follow the indicated 

of acceptance; and if the person making the offer expi^fily 
or impliedly intimates in his offer that it will be sufficient to 
act on the proposal without coramunicating acceptance of it 
to himself, performance of the condition is the sufficient 
acceptance, without notification.’^ 

(4) The acceptance of an offer must correspond to the 
terms of the offer, and once an offer iS refused, it is dead, 
and there can be no acceptance of it until it is renewed. 
Sometimes in answer to an offer the offeree wants certain 
informations regarding it, whereby new terms are introduced 
into it, and it then becomes a counter-offer by the offeree. 

An illustrative case of this class is affoided in the case of 
a person who purchases a ticket for travelling in a railway or 
tramway. In such a case the tickets are issued subject to 
eertmin conditions; and it has been held that in such cases a 
traveller who accepts such a ticket is bound by its contents 
wWher he reads the document or otherwise informs himself 
of its contents or not. (Wathns v, Rymill C18833, 10 Q.B.D* 
178; Pmton v. 5. i?.y. Co., 119311 2 K.B. 103). 

But so far as Railway Companies are concerned, 
being common carriers, their liabilities are very much 
^ by .definite enactments. (See law of earners). ^ 
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(b) An acceptance Bjust be expressed in some usual and 
teasonable manner^ unless tLe proposal prescribes the manner 
in which it is to be accepted. If a proposal is not accepted 
in the manner laid down in the proposal, the proposer may 
insist that it must be accepted in that particular manner. 
(S* 7 (2) ). Wlien the proposer wants an acceptance by wire 
it must be accepted by the same. For an acceptance in another 
form, or with a variation, can only be treated as a counter* 
offer and not a contract. 

Whenr no time for accepting a proposal is mentioned, it 
must be accepted within a reasonable time* But when an offer 
prescribes a particular time for acceptance, it must be accept¬ 
ed within the period so prescribed. But the proposer may not 
wait for the lapse ol that i)eriod. He may enter into a bind¬ 
ing contract wiih a third party by revoking the offer made 
to the first party, before it is accepted by him. 

Communication .of offer and acceptance!—‘Communication 
of an offer or of its acceptance is made by an act by which 
it is intended to communicate the same, c.p., by the posting 
of a letter (S, 3). The communication of an offer is complete 
when it comes to the knowledge of the person to whom it ia 
made, t.e., by the receipt of the letter communicating the 
proposal. The communication of an acceptance becomes 
complete, as against the proposer, when it is put in course 
of transmission to him, so as to be out of the power of the 
acceptor, wdieii the letter of acceptance is posted by the 
promisee; and as against the accei)tor, it is complete when it 
comes to the knowledge of the proposer, when the letter 
of acceptance is received by the proposer (S. 4). But under 
the English Law a letter of acceptance properly posted com¬ 
pletes the contract, even though the letter may be miscarried 
through no fault on the part of the acceptor. {Household Fire 
Ins, Co, V. Grant (1879), 4 Ex. 1). 21G). According to English 
law an acceptance is complete both against the proposer and 
the acceptor when it is made. Bui it must be noted that a 
revocation of an offer is not complete until it is actually 
received. 

Acceptance of offpr bg po,^t \—In Adam v, Lindsell 
(1818), 1 B. & Aid G81), Lindsell offered to sell wool to 
Adams by a letter, dated 2nd September 1817, stating “receiv¬ 
ing your answer in course of post“. This letter had reached 
Adam on the 5th, but it would have reached him much 
earlier if it had heen properly addressed. Adam posted 
his letter of acceptance on the 5th which reached Lindsell 
on the 9th. But on the 8th Lindsell sold the goods 
to another. In this case upon a suit bjr Adam for breach 
Sd contract, the Court gave hnn relief the 
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Ip^ouiid tiiat an offet retnaina open for acceptance during 
the time prescribed by the offeror or a reasonable tinfie 
and that an acceptance by the offeree in the 
manner indicated by the offeror is sufficient. Even this is 
so when the letter of acceptance is lost in transmission. {House¬ 
hold Fire Insurance Company v. Grants [18791 4 Ex. D. 216)» 
There the offer to take shares in a company had been accepted 
by a letter which never reached the company, but it was held 
that there was a valid and binding contract to take the shares. 

One who has applied for shares is entitled to revoke his 
offer to purchase the shares and ask for the return of the money 
paid for that purpose before he is informed of the allotment 
of the shares to him. {Sirkar v. Parjoar Hosiery MHls^ Ltd*, 
[19331 Com. Cases 454). 

Revocation of acceptance: —A promisee may at any time 
after the acceptanqe of the offer, revoke or withdraw his accept- 
ance, if his previous acceptance lias not become complete, for 
example, B to whom the offer was made may revoke his accept¬ 
ance at any time before or at the moment when the letter com¬ 
municating his acceptance reaches A (the proposer) (S. 5). 

We have seen that under the English law an acceptance 
becomes complete from the date of the despatch of the letter 
of acceptance. And as such the contract being concluded by 
such acceptance, there cannot be, under the English law a rC'*- 
vocation of the acceptance. 

Thus when an offer is accepted by the sending of a letter 
to the proposer, this acceptance may he revoked by sending 
a telegram or any other infoimation to the proposer before or 
at the time he receives the letter of acceptance. (S. 5 illustra¬ 
tion;. 

Communkation of revocation:— Revocation of an offer or 
acceptance is complete so far as the person revoking it is con* 
cerned, when the notice (letter or telergam) is despatched, 
Wt so far as the person to whom it is sent is concerned, it is 
complete, only when it reaches him or comes to his knowledge 
(S. 4). 

In Byrne v. Van Tienhoven (1880), 5 C.P.D. 344, the 
defendant offered goods for sale to the plaintiff on Oct. let* 
On Oct. 11th the letter arrived and it was accepted by telegram 
at once. The deWdant witbdiew the offer on the 8th but this 
letter of withdrawal was leceived by the 20th. It was held that 
there was acceptance before the withdrawal. *‘Tt has been urged 
that a state of mind not notified cannot be regarded in deal¬ 
ings between man and man, and that an uncommunicated 
revoeat^pn is, for all practical purposes, and in point of 
no roTocation at all/' 
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n* PARTIES TO A CONTRACT 

Who are competent to contract: —We have seen that one 
ol the essential elements of a valid contract is that the parties 
to it must he legally competent to contract (S. 10^. Any 
persoh is competent to contract who has attained majority, is 
of-sound mind, and is not otherwise disqualified (S. !!)• 

Presumption as to capacity: —Every person, except those 
disqualified by law such as minor, is presumed to have the 
capacity to enter into a contract. Incapacity must be proved 
by the partj claiming the benefit under it. 

Capacity of parties:—^As to the incapacity of a party for 
entering into any binding contract we may note the follow¬ 
ing:— 

(a) minority, 

(h) lunacy or drunkenness, 

(c) political or professional position, 

(a) corporate existence, and 
(e) an alien enemy. 

Who is a minor :—A minor is a person who has not com¬ 
pleted the* age of 18 years. But when a guardian of the person 
or property of such a person is appointed by anv Conrl (other 
than a guardian appointed for the purpose of conducting a 
suit on his behalf), or when the Court of Wards assumes 
charge of his property, before he attains the age of 18 years, 
his minority is extended till the completion of the 21st year 
of his age. This is the law which is applicable to every person 
domiciled in British India. When a person is domiciled out¬ 
side British India, his age of majority is to be determined by 
the law to which he is subject. 

{a) Contract by mttiors:—A minor ie not competent to con¬ 
tract A contract by a minor is void. In the case of Mohari^ 
Bibi V, DhafTnadaSi 30 Cal. 539, Dharmadas brought a suit for 
canceiling a mortgage executed by him during his minority 
in favour of Brahmma Dutt. It was held by the Privy Council 
that the mortgage being executed by a minor was absolutely 
void. In this case the attorney for Brahmma Dutt knew at 
the time of the transaction that Dharmadas was a minor. It 
Wm also held that sections 64 and 65 of the Contract Act are 
inapplicable in a case like this, where there was not. and could 
not have been any contract at all. Contract by minors are 
void whether the person contracting with him is aware of his 
mineritf or not. 

Prom this it follows that such a contract being Toid it 
eipnot be ratified by the minor after attaining majority, 
0i^0shn V. Chmdikaf 49 All. 137). ^ ' 
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But iliougii a contract by wKicii a mimor is chatgcd witb 
' tbligatioEs of is under any liability, is not enforceable against 
Mm, yet he may be a transferee of property, for exampleiyjhgjL 
a inortg^e or sale is executed' in favour ola minor x^Onas 
advansedrfc he w^ e~^of tKe consi deratiSn monev7 itl.B enforce- 
by Smll lFHoee not iny^ve^iejSnfor of mutual 

obligation againsf Eim. Tin iuclTa case there irhoTSTmetS 
contract but aIrahiler 6t property to the minor. (Kaghava^ 
chartar v. Srinvoma, 40 Mad. 308 (F.B.)). 

A contract entered into by fraudulent representation made 
by the minor, is not absolutely void, and as such, he can Oe 
called upon to restitute the benefit derived by him if he wants 
to avoid the contract. iJagarnath v. Lalta Prasad $ 31 AU. 21 >. 
But no personal lidbility attaches to the minor under such 
circumstances. 

A minor is bound by a contract validly entered into on his 
behalf by a duly authorised guardian. ^ 

Supply of necessarxes to a minor: —When a ^ninot is sup* 
plied with necessaries by a person with the expeotatioil of bein^ 
paid trerefor, he is entitled to be reimbursed from the pro¬ 
perty of the minor (vS. 68). Ihe necessaries so supplied must 
be those which are suited to the minor’s condition in life, as 
for example, food, clothing, lodging, education, medical relief, 
and the like. 

No liability: —Section 65 lays down an obligation for re¬ 
fund of benefit or payment of compensation, only when an 
agreement is discovered to be void, or where a contract be¬ 
comes void (S, 2 (;). So when a contract is ab initio void 
there cannot be any obligation on the part of the minor to 
refund or pay compensation. ' 

Minor as partner: —A minor cannot be a partner in a firm 
but he may be adpratted to the benefits of partnership. Sc 
cannot be made personally liable for the debts of the film but 
his share* is liable for the acts of the firm. Upon attaining 
majority he has the option either to become a partner or to 
repudiate his right as a partner. (See Partnership Act, Sec. 
30 for detail). 

Minority under English law: —A^^^ording to English law 
a minor or infant is one who is under 21 years of age. Con¬ 
tracts by minors are voidable. But contracts for infants^ 
benefit, €.g*f contract for necessaries, for education, medical 
attendance, etc., are valid according to common law of 
England. * 

(b) (i) Person of Unsoimd Mind: —A person of sound mind 
is competent M contract, that is, when he is capable of 
standing the Contract, and of forming a rational judgmtni tt t 
to it# wet upon his interests (S. X2}. Therefore, a pmmm m 
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imsottn^ mind is mcompetent to contract and 00 such, liis con¬ 
tract is void. But a person who is usually of unsound mind 
may make a contract during a lucid interval, that is, when 
between two periods of unsoundness he regains his sound¬ 
ness of mind. Again a person of sound mind in incompetent 
to contract when on any certain occasion he becomes unsound^ 
For example, a sane man, who is delirious from fever, or who 
is so drunk that he cannot understand the terms of a contract, 
or form a rational judgment as to its effect on his interests, 
cannot contract whilst such delirium or drunkenness lasts. 

Presumption and burden of proof \—Every person is i)re- 
sumed to be of sound mind, and the other contracting party to 
a contract with a person of unsound mind cannot plead that he 
did not know that the party with whom he contracted was of 
unsound mind. But the party pleading unsouridness of mind 
must establish that he was so at the time of the contract. 

(6) {ii) Idiot Snd Drunken Persons:— A contract by such 
persona during idiocy or drunkenness is void, if at the time of 
the contract, they were incapable of understanding it and of 
forming a rational judgment as to its etiect upon their mteiests. 

(c) Political or Professional Incapacity: —Foreign states, 
sovereigns, their ambassadors and officials can enter into con¬ 
tracts, but such contracts cannot be enforced unless they con¬ 
sent, {MigheU v, Sultan of Johore (1894), 1 Q.B. 149). But 
such privilege does not import immunity from legal liability 
but only exemption from lo<‘al jurisait tiun. {Dickinsoa v. Oil 
Solar, Q9301 1 K.B. 376). A barrister cannot sue for his fees 
on the basis of any contract between him and his client, in 
respect of services rendered ,in his professional capacities to 
his client. {Kennedy v. Brown, Ci863J 13 C.B.N.S. 677). But 
a solicitor having paid a counsers fee is entitled to recover it 
from the client. {Medlicoit v. Emery (1933), 149 L.T. 303). 

Married Wornoji: —A married woman can have *8eparate 
property of her own, and can enter into any contract with 
regard to the same or for services. 

(d) Corporation: —An incorporated body is regarded as an 
artiftcial peison. It is the creature of law. It has perpetual 
succesfiiion and a common* seal. Being an artificial person it 
can only enter into a contract through its agent, whether he 
be a manager, secretary, or director, etc. 

When a corporation is cicated by a statute, its capacity to 
contract is also regulated thereby. For example, in India, the 
Indian Companies Act governs the formation of joint stock 
companies. The Memoranduili of Association of a Company 
which is duly registered under the Act contains statements as 
to the objects of the company. A contract made for purposes 
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wiiicli ai% not found witJiiu the ohject clause o! the Memo¬ 
randum is ultra vires and void. A contract which is within 
the scope of the object clause is valid and binding on the 
company, and the remedy of the other party is against the 
assets of the company itself and not against the individual 
members composing the same. 

In order to bind the company for contracts entered into 
by its agent on its behalf, be must clearly indicate in the deed 
that he is acting only as the agent of the company, by subs¬ 
cribing in the following manner^—‘‘for or on behalf of the 
Company, Ltd.^^ Such contracts must be under the common 
seal of the Company. 

(e) Alien:—A person who is not a British subject is ca^^ll 
an alien. Any contract entered into by an alien with a British 
subject is valid, but the operation of such-a contract is sus¬ 
pended during the outbreak of war with the two countries of 
whicli each of them is a subject. An alien enemy is incapable 
of entering into a contract or to enforce it* (Rodrigu^^z v. 
Spiyer Bros.^ [19193 A.C. 59). 

C. CONSENT 

Consent: —The reality or genuineness of consent is an 
important element in the formation of a contract. And a con¬ 
tract may be vitiated for want of consent due to mistake, mis¬ 
representation, fraud, or undue influence. 

Two or more j)ersons are said to consent when they agree 
upon the same thing in the same sense (S. 13). A agreed to 
buy cotton arriving by the ship ‘‘Peerless’*, from Bombay. 
There were two ships of that name both soiling from that 
place and A understood one ship which arrived in October 
whereas B understood the other which arrived in December. 
It was held that there was no contract at all, as there was no 
agreement between the parlies upon the same thing in the 
same senvse. (Raffles v. Wichelhaus (1864), 2 H. & C. 903). 

. There cannot be a contract or agreement when there is no 
consent. But in a valid and binding contract the consent must 
be free. When there is no free consent the contract becomes 
voidable (Ss. 19, 19A). 

Free Ginsent: —Consent is said to be free when it is not 
caused by any of the following (S. 13)—(1) Coercion (S. 15), 
or (2) Undue influence (S. 16), or (3) Fraud (S, 17), or (4) 
Misrepresentation (S. 18), or (5) Mistake (Ss. 20, 21, 22). 

^‘Whenever from natural weakness of intellect or from fear 
—^whether reasonably entertained or not—either party is in a 
state of mental incompetence to resist pressure improperly 
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Inroufiiflit to bear, there is no more consent than in the ease of 
a person of stronger intellect and more robust courage yielding 
to a more serious danger.’^ Scott v. Sebrioht (1886), 12 P.D* 
1 (24). 

(1) Guerdon:—^When a party with the intention of com¬ 
pelling the other party to enter into a contract, does any of 
the following, he is said to have used coercion:—(a) com¬ 
mission or threat to commit an act forbidden by the Indian 
Penal Code; (fe) unlawfully detaining any property to the pre¬ 
judice of any person; (c) threatening to detain any property 
m the same manner (S. 15). It includes both physical com¬ 
pulsion and fear. When a consent to an adoption was procur¬ 
ed by obstructing the lemoval of a corpse, it was held that it 
amounted to a coercion. But any lawful threat or detention 
will not amount to a coercion, e.g,, a lawful threat by a cre¬ 
ditor against the debtor for procuring his arrest by lawful 
means. {Clarke v. Turnbull^ 54 Am. Rep. 157). 

This definition of coercion conveys a meaning wider than 
what is known as ^duress" under English law. Duress consists 
in actual or threatened violence to, or unlawful imprisonment 
of, the contracting party or his wife, parent or^child, inflicted 
or threatened by the other party to the contract or by someone 
else acting with his knowledge and for his advantage. It must 
affect the promisor and must be personal. It refers to actual 
injury or threatened injury to person, whereas coercion in¬ 
cludes such injury to person and detention of property. And 
duress is committed when that injury is done to the contract¬ 
ing party or his wife, parent or child, whereas coercion refers 
to the injury of any person whatever. Contract vitiated by 
coercion becomes voidable at the option of the party whose 
consent was procured by such coercion. ^ 

(2) Undue influence: —When one of the parties to an agree¬ 
ment is in a position to dominate the will ot the other and 
obtains an unfair advantage by virtue of that position, he is 
said to have obtained the agreement by undue influence (S. 
16). Domination over the will of another is inferred where, 
one party holds a real or apparent authority over the other, 
or stands in a fiduciary relation to the other, or when the 
mental capacity of the other party is affected by age, illness 
or mental or bodily distress. The party whdse consent is 
obtained by undue influence may have the contract set aside 
(S. 19A). 

Effect of undue influence: —^An agreement caused by un¬ 
due influence is voidable at the option of the party whose 
consent had been so procured. The Court in such cases may 
set it aside absolutely or upon terms regarding the refund or 
letnafti of the benefit obtained thereunder. * 
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Cpermo^ md undue influence com fated \ —In coercion, tile 
infltience exercised by one party over another i& due to physi¬ 
cal force or threat of force, whereas in the case of undue 
influence it is the moral pressure by which the consent is 
obtained. In case of undue influence there must be certain 
relationship between the parties whether fiduciary or confiden¬ 
tial, prior to the transaction in question. 

Domination* —It may be illustrated by consideration of 
the following relationships:—(a) doctor and patient. If A, 
the doctor attending a man enfeebled by disease or age induces 
him to pay him an unreasonable sum for his professional ser¬ 
vices, he may be said to have employed undue influeuce* 
Similarly, (6) money-lender and debtor; (c) parent and child; 
{d) solicitor and client; (e) landlord and tenant; (/) guardian' 
and ward; and {g) man and his spiritual adviser. 

Unfair advantage: —In order to constitute undue influence, 
the transaction must be shown to be unconscionable or unfair. 
Gross inadequacy of consideration may lead to an inference of 
unfair advantage. 

Unconscionable bargain: —transaction is said to be un¬ 
conscionable when an ''advantage lia^ been taken of the weak¬ 
ness or necessity of a person, who has acted without adequate 
protection,’’ {O'liorJce v, Bolingbroke (1877), 2 A.C. 814); c.p., 
transactions entered into with Pardanashin ladies or un¬ 
educated ignorant persons who have no independent advice 
regarding the transaction. 

The Court may presume the transaction to be unconscion¬ 
able from the following circumstances:— (a) ignorance of the 
borrower as to the real nature of the transaction; (6) a higher 
rate of intereut; (c) incapacity of the borrower to understand 
the nature of the real transaction and [d) absence of indepen¬ 
dent advice. {Lala Bala Mah v. Ahad Shah, 21 Bom. L.R. 658 
(PC.) ). 

Pardanashin woman: —She is one who lives in complete 
seclusion, that is, who does not appear before strangers. 

In dealing with a Pardanashin lady it is the duty of the 
party who derives a benefit out of a contract with her, to be 
very cautious in his dealings with her, for he will have to 
show when the transaction is questioned, that the document 
was explained to her, that she understood its contents, and 
that she had free and independent advice regarding the trans¬ 
action, which must also be fair and equitable, (Shambati 
Koeri V. Jago Bibiy 29 Cal, 749 (P.C.) 

Transactions with a blindman or with an ignorant and 
uneducated man, stand on the same footing. 

Burden of proof regarding undue influence : —In an 
ment wherein it appears that one party was in a position to 
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domitiate the will of the other and it was nucotiscionAble, th^ 
bturden of proving that the contract was not induced by undue 
influence is on the party who was in a position to dominate 
the will of the other and who seeks to obtain the benefit of 
the contract, (S. 10 (3) ). In ordinary cases each party to a 
bargain must take care of his own interest, and it will not be 
presumed that undue aiHantage or contrivance has been re¬ 
sorted to on either side. 

But when there is no such relationship the burden of proof 
is on the person who alleges that the agreement was entered 
into owing to the exercise of undue influence by the other 
party. 

Removal of influence '.—Subsequent acquiescence or ratifi¬ 
cation of a contract entered into by one of the parties under 
Undue influence or duress, the undue influence or duress having 
been completely removed absolutely treeing him from that 
influence will render the contract good and binding. (Allcard 
V. Skinner (J887), 3G Ch. D. 145). ' 

(3) Fraud:—Fiaud means a false representation of fact 
by actual false suggestion, or active concealment of some 
fact, with the object of deceiving another person, oi for 
making him enter into a contract. It also includes a false 
promise, or any act or omisMon whi(‘h any law declares io 
be fraudulent (S. 17). When a party is induced by means 
0f fraud to enter into a contract with another, the former 
may rescind it or he may claim performance on the footing 
that the jepresentation had been true (S. 19). 

Essential elements in fraud : — In order to constitute fraud 
there must be the iollowing elements present in a transac¬ 
tion : — 

(a) A false representation of a material fact. A mere 

expression of opinion or a declaration of inten¬ 
tion is therefore no fraud. 

(b) The representation must be made by a peison who 

knows it to be false, or who docs not believe it 
to be true, who makes it wrecklessly without 
caring whether it be true or false. {Derry v. 
Peek (1889), 14 App, Cases 337). But omission 
of certain informations about the affairs of a 
company in a prospectus may be fraudulent if 
the prospectus as a whole gives a^ false impres¬ 
sion of the oompany*s position. {Res \\ 
Kyhani, 119321 1 K,B. 442). 

(o) The representation must be intended by the maker 
to be acted upon by the party misled by such 
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misrepresentation. ‘‘A mere naTted falseHood is 
not enongK to give a right of action/^ {Lang* 
ridge v. Levy (1838), 2 M. & W. 519). 

(d) The representation thns niade/muBt actually deceive. 
{Smith v^ Chadvick (1882), 20 Ch. 27). 

{e) Damage must have been suffered, otherwise no 
action can lie. {Derry v. Peek (1889), 14 App 
Cases 337). 

(a) Fraud by suggestion: — When a party to a contract 
makes some suggestion which he believes to be false, he Is 
said to have indncea the other party by means of fraud (S. 
17 (1) ). Tor example, a false reprej^entation by an auc¬ 
tioneer regarding the property to be sold. {Kola Meah v 
Parperink, 3f> Cal. 323 (P.C*) ). There will be no fraud if 
the party who makes a rejnesentation, honestly believes that 
what he presents is true. A tramw^ay company was autho¬ 
rised to move it'' carriage by animal power, and with the 
consent of the Board of Trade, by steam power. But the 
directors issued a prosi>ertns containing a ^3tatement that the 
(‘ompany had the riglit to us( steam power instead of horses, 
The plaintiff took certain shares on the faith of this state¬ 
ment. The Board of Trade ifdused to consent to the use (if 
steam power, and the company was wound U]). Under these* 
<*ircumstanceB it was held that the directors were not liable 
as the statement as to steam power liad been made by them 
in the hones! beliet tliat it wms true. {Derry v. Peek). It 
was laid down tlia! fraud is established wdien it is shown 
that a false representaiion has been made knowdngly or with¬ 
out belief in its truth, or rec^klessly without earing whether 
it be true or false. Ji f.ilse statement earelessly made and 
without reasonable ground for believing H to be true may 
be evidence of fraud, but it does not necessarily amount to 
fraud, for such a statement, if made in the honest belief that 
it is true, is not fraudulent, 

ih) Fraud hy active rouceahnenf :—Where one conceals 
some material farts wdiich he is under an obligation to dis¬ 
close and whidi are material to the contract, he is guilty of 
fraud (‘8, 17 (2) ). Tf a seller infonns the buyer of his 
property that it is free from en('umbrance, and thereby 
itiduees him to buy it, w^hen in fact, the property is subject 
to a previous mortg'age, it amounts to fraud. But there will 
be no fraud if the party not under any obligation by 
virtue of any law or usage, to disclose the fact in questiout 
For example, A sellb hy auction a horse which he knows to 
be unsound, but says nothing about the horse^s unsoundnesi^ 
This is not a fraud on the part of A, 
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^"Caveat ^!mptor: —-It means **buper bewate*\ the 
hvyer he on Jm yuard*^^ Tlie buyer must make expreas sMpu- 
lations or take his chance. In a contract the parties are on 
equal footing, so they must judge for themselves the benefit 
they are deriving from it. The purchaser of a thing cannot 
complain of the silence of the other party regarding facts 
material to the contract unless he can establish that the 
Other party was under an obligation to disclose them. It is 
the ^uty of the buyer to make himself acquainted with the 
defects, in any, of the goods he is purchasing, and if he does 
not do that he has no remedy against the sefler, except in 
the case of misrepresentation or fraud. 

Duty to disclose :—The duty to disclose certain facts with 
regard to a transaction may be enjoined by a statute or by 
usage. There are certain warranties and conditions implied 
under certain law. For example, sections 55 and 108 of the 
Transfer of Property Act lay down the facts which a seller 
afid buyer, and the lessor and the lessee, are bound to dis¬ 
close. A duty to disclose may also be inferred according to 
circumstances, when the relationship between the parties so 
^Xequire it, as for example, between a guardian and ward, 
solicitor and client, agent and principal, etc. 

Uherrimae fidei :—These are contracts in which the 
utmost good faith is demanded. This is a teolinical name for 
certain kinds of contracts wherein one of the parties is pre¬ 
sumed to have some knowledge which is not accessible to 
the other party, and as such, the former is bound to disclose 
everything within his special knowledge which is likely to 
influence the judgment of the other party. I’he following 
classes of contracts come under this particular type; (a) 
family settlements and compromises of disputes, (b) contracts 
between persons standing in fiduciary relationship to each 
other, e,g.f between partners, solicitors and clients, directors 
or promoters, suretvship contracts, etc., (c) contracts of 
Insurance, sucli as Life Assurance or Fire and Marine 
Insurances. 

Uontracts of Insurance : —The reason for the necessity of 
full disclosure in an insurance is that ^^one of the plarties is 
presumed to have means of knowledge which are not accessible 
to tbe other, and is then bound to tell him everything which 
may be supposed to affect his judgment,” It is the duty of 
the assured to disclose all facts which are material to the 
risk undertjiken by the Insurance Company, e.p., particulars 
as to age, health, relationship, etc. If the material facts ore 
not the policy becomes void. Tbe company may 

oontraet if it, is found that there was a conceal- 



. Of OOKtIUCT „ itf 

timui of a material fact in a proposal for life inauranee. 
{London As^urmce t. Mansel (1879), 11 Ch. I). 36«3). 

(c) Fraud hy stlence ; —mere silence as to facts likely 
to affect the willingness of the other party does not amount 
to fraud, unless it can be said that under the particular 
circrrostances of the case, it was the duty of the person 
keeping silent to speak, or unless his silence, in itself, was 
equivalent to speech. (S- 17 Erph and S. 19 Exception). 

The duty "to disclose material facts may be inferred from 
the particular relationship between the parties, e.g., any 
fiduciary relation, i.e., father and son, guardian and ward, 
eie. In such a cose, the silence, even in the absence of any 
intention to deceive may amount to undue influence. Similarly 
un(lf*r Section 55 of Transfer of Property Act, it is the duty 
of tie seller ta disclose to the buyer any material defect in 
the propeity or in the sellei’s title thereto, in the absence of 
any contract to the contrary. In Uberrimae fidei 

t*ontT‘acts there is also the dut}' to disclose certain facts, and 
in such rases it will amount to misrepresentation even in the 
absei;* e of any intention to deceive. 

Silerce is equivalent to speech under particular circum¬ 
stances of a case, for example, B says to A ‘‘if you do not 
deny it, 1 shall assume that the horse is sound.’* A says 
nothing. Here A’s silence is ec^uivalent to speech. 

(d) I'uic promise :—When a promise is made without 
any Jmention of performing it, with the object of inducing 
the (»thfr party to enter into a contract or for deceiving 
another puiiy. it amounts to fraud. (S. 17 (3) ). To secure 
u loan ot looney by promising to repay it, without any in- 
tentif.ii of repaying it, is fraudulent. 

{e) Av i act or oviis^ion declared fraudulent :—Section 
53 of Transfer of Property Act declares fraudulent any 
transfer oi. immovable property made with intent to defraud 
other iransle7ee8, co-owners, or creditors, etc. Similarly 
sections 55 and 56 of the Presidency-Towns Insolvency Act 
in' Sr. 53 and 54 of Provincial Insolvency Act) declare certain 
transfers made by an adjudged insolvent, as fraudulent. 

Efftit of fraud :—^The pairty whose consent to agreement 
is caused by fraud hag the right to avoid the contract and 
chiiui i*(imj>^nsation for any damage suffered by him. But he 
will be liable to refund any benefit derived from it, or h'^ 
may insist that the contract shall be performed and that he 
$hal)i>e put in the position in which he would have been if 
the representations made had been true. (S, 19). 

His right will be lost if he accepts any benefit out of the 
contract after the discovery of the fraud* Btis right to 
rescind may also bo lost if it becomes impossible to 
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the i)arties in whicl) they were before the formation of the 
contract, when a third party acquires hona fide any 
.dght in the property which was the subject matter of a pre- 
\dnus friiudulent contract. 

(4) Misrepresentation:— It is a misrepresentation to make 
a positive statement in i reckless manner which turns out to 
be false. There must be a misstatement with reference to a 
certain fact, made to induce the party to act, without any 
intention to deceive, and it must have actually induced him 
to act as such: {Rejc v. Kylsant, [19321 1 K.B. 442), 

Mode.^ of mhrepresentation : 

{a) Misrepresentation hg positive statement: —^T’here may 
be misrepresentation even when a person makes a positive 
assertion rej^aiding a fact w^hich he believes to be true, but 
which is actually not true, -when the assertion is not warrant¬ 
ed hy the information of the person making it. (S. 18 (1) ). 

When there is honest belief and reasonable grounds for 
such belief in the truth of the statement, there is no frviud 
or misrepresentation, and in such a case it may be one of 
mutual mistake. If there is no honest belief in the truth 
of the statement it becomes a case of fraud. ‘‘There musi;. 
in my opinion, be some active misstatement of fart, or at 
all events, such a partial and fragmentary statement of fact, 
as that the withholding of that which is not stated makes 
that which is stated absolutelv false.” Per Lord Cairnes in 
Peek v. Gurney (1873), L.K. 6 H,L 3T7 (403). 

{h) Misreprescjitation hy hreach of duty :—m 
advantage over tlie other is gained by any breach of duty, 
wdthout any intention to deceive, and thereby mislead him, 
it is misreimesentation. (S. 18 (2) ). 

^c) Causing mistake hy innocent misrepresentation: —A. 
statement made innocently and without any intention to 
defraud may be misrepresentation, when such a statement 
leads the other party to commit a mistake as to the subject 
mattei of the agreement. (S. 18 (3) ). 

In connection with misrepresentation as an element in 
avoiding a contract one must bear in mind a distinction 
regarding the statements which are terms in the contract 
and which are mere statements of facts anterior to the 
contract, 

“Properly speaking, a representation is a statement or 
afScHion made by one party to the other, before or at the 
time of the contract, of some matter or consideration relating 
io it. Though it is sometimes contained in the wTitten 
insfrument, it is not an integral part of the contract and, 
ccmaoquently, tho contract is not broken, though the repre-^ 
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proves to fee tintriie; nor (with th^ exception of the 
of policies of insnranee, at all events marine policies, 
wbi'‘li t'tand on a peculiar anomalous footing) is such un* 
truth any cause of action, nor has it any efficacy whatever, 
unless the representation was made fraudulently, either by 
reason or its being made with a knowledge of its untruth, 
or by a reason of its being made dishonestly, with a reckless 
ignorance whether it was true or untrue. Though represen¬ 
tations are not usually contained in the written instrument 
<^f contract, ^et they sometimes are'. But it is plain that 
their insertion therein cannot alter their nature. . A question 
Iiowever may arise whether a descriptive statement in the 
written instrument is a mere representation, or wliether it is 
a substantive part of the contract. This is a question Uf 
construction which the Court and not the tlury must deter¬ 
mine. If the Court should come to the conclusion that such 
a statement by one party was intended to be a substantive 
part of his contract and not a mere representation, the often- 
discussed question may, of course, be raised, whether this 
part of the contract is a condition precedent, or only an 
independent agreement, a breach of wffiich will not justifx 
i re])udiatioii of the contract, but will only be a cause for a. 
< ompensation in damage.*’—Per WilliamvS, J. in Behn v. 
Bifrtiess ri8r»2), 8 B. & S. 7oL In this case the agreement 
was that Belm’s ship ‘now in the port of Amsterdam' should 
go to Newport for loading cargoes for carrying them to 
Hongkong. At the time of the contract the ship wOvS not in 
the port of Amsterdam, So when the ship reached Newport 
at a subsequent date Burness repudiated the contract. The 
Court field tliut tre condition regarding tlie existence of the 
ship at Amsterdam at the date of the contract was a condi¬ 
tion. So the breach of that condition entitled Burness to 
repudiate the contract. 

Even when there is a material rejiresentation which is 
not fraudulent, the party induced by it may avoid the con¬ 
tract and may ask for having it set aside. This may also be 
a ground against any action for specibc performance. In 
Derry v. PeeJc 11889), 14 App. Cas. 337, the directors of a 
Tramway Company issued a prospectus stating that they had 
a right to use steam-power. But in reality they merely 
applied to the Board of Trade for a license for the use of 
Steampower for their Tramways, which was ultimately refused 
by the Board. Thereupon a suit was brought against the 
directors of the company by a shareholder who was induced 
to take shares on the representation made in the prospectus. 
It was held that the directors were mot liable for making the 
statement in the prospectus as they did not act dishonestly* 

8 
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Remedies in fraud or mistepresentation:—In fraud there 
is the iuteutiou to deceive the other party, whereas in mis¬ 
representation the intention to deceive is absent. ^In mis¬ 
representation the affected party may only ask for the avoid¬ 
ance of the contracit, but in case of fraud he may bring an 
action for damages or claim to rescind the contract with or 
without claiming damages, or resist an action to enforce it 
and claim a declaration that it is void. A suit upon mis¬ 
representation may be met by the plea that the plaintiff had 
the means of discovering the truth, whereas such a plea, in 
case of fraud, is not available to a defendant. A misrepre" 
sentation makes the contract voidable as in the case of 
fraud. But in case of misrepresentation there is no right to 
bring an action em delicto for deceit. 

(5) Mistake:—A mistake ‘'negatives the idea of consent 
and so prevents the formation of a contriict/’ It will render 
I an agreement void, when it relates to a matter of fact essen¬ 
tial to the agreement, and when both the parties are under 
that mistake. (S. 20). Mere mistake as to jud^ent, or a 
mistaken belief, or mistake as to expectation, will not be a 
ground for avoiding a contract; nor a mistake as to anv 
collateral circumstances, or mistake as regards any un¬ 
important particular of any agreement, will render a contract 
inoperative. 

It occurs when the parties do not mean the same thing, 
or while meaning the same thing they may form untrue con¬ 
clusion as to the subject matter. In such a case it prevents 
the formation of a contract for want of mutuality. Where 
there was a contract for the sale of goods which had perished 
without the knovfledge of the other party, it was held that 
there was no valid contract. {Barrow etc,, Ltd, v. Phillips 
Co,, Ltd,, C1929] 1 K.B. 574). 

(1) So a mistake as to the existence of the subject mutter 
of the agreement prevents the formation of a contract. 

"The difficulty in every case is to determine whether the 
mistake or misrepresentation is as to the substance of the 
whole consideration, going, as it were, to the root of the 
matter, or only to some point, even though a material point, 
an error as to which does not affect the substance of the 
whole consideiation.^’—^per Blackburn, J., in Kennedy v. 
Panama Steam Co,, (1867), L.R. 2 Q.B. 580, 588. 

(2) But a contract is not vitiated where there is a mistake 
regarding the quality of the thing in the mind of one of the 
parties. (Smith v. Hughes (1871), 6 Q.B. 597), In this case 
the buyer believed the oats to be old oats, whereas, the seller 
simply offered his oats by exhibiting samples and said nothing 
abpui their quality. Under these oircumstances, it was held 
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tiiat there was a valid contact. But wlieije both the parties 
aot under a misrepresentation regarding the entiztmot of a 
thing, the contract may be avoided* (SeZZ v. Lever Brm.^ 

mmiAC. 161 ). 

(3) A contract may be vitiated by a mistake as to the 
identity/ of the person with whom it was made* {Cundp v 
TJndsoi (1879), 3 App. Cas. 459). In this case the party 
who was misled believed himself to be contracting with a 
kno^n and existing firm. So there was never in fact the 
otlier contracting party at all though he erroneously 
believed that there was such a person. Here the seller 
thought that he was dealing with ‘Blenkiron & Co. of 
Cheapside’, whereas the order was given by ‘Blenkam of 
Cheapside\ the mistake arising from the way in which he 
signed the order whereby the signature appeared to be like 
that of ^Blenkiron & Co, of Cheapside\ This principle 
applies only when the identity of the other party is very 
material to the formation of the contract. 

(4) As to the mistake regarding the identity of the subject 
mattery we have the leading case of Raffles v. Wichelhm^$ 
(18Q4), 2 tl.L.C. 906). In that case thue was an agre^^ment 
to buy a cargo of cotton to arrive ‘ex Peerless from Bombay’* 
But thire were two ships caPed Peerless. Wichelhaus meant 
the Peerless which arrived in October, while Baffles meant 
the Peerless which arrived in December. In this case it was 
held that there was no valid contract. 

(5) A contract may also be vitiated by mistake by one 
party as^to the terms of the offer. Before entering into a* 
contract one must see that the terms of the contract are 
definitely fixed. In Scriven v, Hindley, 119131 3 K.B. 564, 
a contract for sale was avoided when the auctioneer intended 
to sell tow while the bidder intended to bid for hemp. 

(6) A mistake as to the nature of the document to he 

executed may render the agreement void. In Carlisle Banking 
Co, V. Braggy L19111 1 K.B. 489, Bragg was asked to sign a 
document by one Bigg and was told that it referred to some 
insurance matter about w'hich he had already done business 
He signed without reading it. The document turned out to 
be a guarantee of Bigg’s account with a bank. It was held 
that Brigg was not liable on the guarantee. The principle 
of non est factum applies as it is not his deed at all. But it 
applies only when a party is induced by his mistake to 
execute a written document of a character entirely different 
from what he intends to sign. It does not apply where a 
party is mistaken merely as regards the contents of the docu* 
ment and not the essential nature of the contract* Bowatsm 
V. Wehhy 119083 1 Ch. 1* , 



132 THE tSmASf HEROASmS lAW 

V 

(7) Mistake of few:—Mistake as to a law in force ia 
British ladia camaot be a ^ouad W avoiding a contract, bat 
a mistake as to a law not in force in British India will have 
the same effect as a mistake of fact, i*e., it may be a ground 
for avoiding a contract. (S. 21). After the establishment of 
Pederation of India S. 21 applies also to Central Acts made 
for a federated state as it applies to laws in force in British 
India. ‘‘That as every man is presumed to know the law 
and to act upon his rights which it confers, when he knows 
the facts, it is culpable negligence in him to do an act or 
make a contract and tnen set up his ignorance as a delciice 
But no person can be presumed to be acquainted with all 
matters of fact nor is it possible bv any degree of diligence 
to acquire that knowledge, and tnerefore, an ignorance of 
facts does not import culpable ignorance’’—Story. 

It is said ignorance of law is no excuse {igvoraniia jurh 
non ea^cused). But it has been held that law here refei> to 
the ordinary law of a country and does not denote any private 
right of any individual. * The existence of a private right of 
ownership is a matter of fact and not of law. (Cooper v. 
Phebhsy L.ll. 2 H.L. 149). Money wa.s advanced for taking 
a lease of mineral rights which were believed to be ])ossesse(l 
by the lessor until the existence of such rights was negatived 
by a Privy Council decision. It was held that the ignorance 
of the existence of the mineral rights was an ignorance of fact 
and as such the money advanced for such lease was recover¬ 
able. (Rarnchandra v. Goneski Chandra, 21 C.W.N. 494). 

(8) An agreement is void where both parties are under 
mistake as to a matter of fact essential to the agreement. But 
an erroneous opinion as to the value of the subject mutter of 
the agreement cannot be treated as a mistake as to a matter 
of fact. (S. 20), 

Remedies against mistake: —A party who has entered 
mto a contract void on the ground of mistake may, either 
repudiate it, or successfully defend any action brought against 
him; and he may recover any money paid under the contract. 
He may also bring an action for setting aside the contract. 

Remedy in case of coetcion, frauds misrepresentation and 
tnufno infliieiice: —^When consent to an agreement is vitiated 
by practising any of the above, tlie party whose consent Wiis 
m caused may avoid the contract; that is to say he may 
bring a suit for having the contract declared void or he may 
successfully defend any action brought on the basis of the 
contract. Again when consent is caused by fraudi or^mis^ 
representation, he may insist upon the performance of the 
contract, and claim that he should be placed in ihe position 
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ill wMif*!! he would have heieu placed, if the represeutatioa had 
been true. But ii iu case of misrepreeeatatiom the party who^ 
consent was so obtaiued, had the meaas of discovering: the 
truth of the lUatter with ordinary diligence, the contract is 
voidiible. (S. 19). The party wronged may also sue for 
daanages. 

Remedy may be barred: —^The right to avoid the contract 

may be lost by waiver, acquiescence or laches or when the 
interest of a third party is going to be prejudiced. 

{a) Waiver: —If after the discovery of the fraud, etc., 
the defrauded party insists on the performance of the contract, 
or i/erforms his part of the contract, or accepts any benefit 
under it, or lias done anjy^thing showing his intention to regard 
the <*ontract as binding, his right to avoid the contract is said 
to have been waived. 

(b) Acqmeseence :—The right to avoid a contract may 
also be lost by the jtcquiescence of the aggrieved party. 

(c) Laches: —The acquisition of some right in the subject 
matter of the eontrac t by innocent third parties, due to delay 
ill claiming avoidance by the party entitled to avoid, results 
in the loss of such right. 

OBJECT OF CONTRACT 

We have seen that an agreement is not a contract, i.e,, 
it is not enforceable, when its consideration is unlawful. In 
a valid contract the object too for which it is entered must be 
lawful. (S. 19;. The object of a contract is to be distin** 
guibhed from the consideration for it. The term ‘object’ means 
the motive, purpose or design for which it is entered into. 
The consideration for a contract may be lawful while its object 
at the same time may be unlawful. But in either case, 
whether the object is unlawful or the consideration is unlaw¬ 
ful, the agreement is void. 

There is a difference between an illegal and a void contract 
so far as collateral transactions are concerned, but as between 
the paities, the contract is not enforceable in either case. 

The object of an agreement is unlawful when it falla within 
any of the following classes (S. 23): — 

(1) Forbidden by law or defeating provisions of law—^When 
the object of an agreement is in contravention of any statute, 
or opposed to the provisions and intent of any Act, it becomes 
illegal. When the promise of a contpct is prohibited by law 
or the consideration for the promise is prohibited by law, the 
contract is illegal. For example the promise to pay rent en- 
Ix^uaced by more than two annas in tbe rupee under the Bengiil 
Tenancy Act is illegal, for section 29 lays down that no rent 
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eon be enkaneed by more tban two annas in the rupee. 
{Kfistadhm^ v. Btojo Gobinda, 24 Cal. 896). 

A statute may impose penalty on the parties to a contract, 
without declaring it to be either illegal or void. A contract 
tending to defeat the provisions of the Excise Act will be 
illegal. (43 Mad. 141, Gorapathi v. Kuvella), 

Void agreements:—(a) An agreement in restraint of 
marriage of an adult person is void. (S. 26). Although a 
person is not bound by law to marry, any interference or res¬ 
triction on the free exercise of choice in marriage is illegal, 
such as an agreement not to marry at all, etc. This section 
however does not prevent any such agreement in restraint of 
a minor^s marriage. But the Child M&rriage Restraint Act of 
1929 now expressly prohibits the marriage of a boy under 18 
and a girl under 14. 

English law: —^According to the English law an agree¬ 
ment embodying a general and wholesale restraint of marriage, 
e.g,, a promise not to marry at all is illegal; but a particular 
restraint, i.e., a promise not to marry a particular individual 
may be valid. Whereas under the Indian law every such 
agreement in restraint of marriage of any person other than 
a minor is void, it being opposed to public policy. 

(b) Agreement in restraint of legal proceedings: —An 
agreement tending to pervert the course of justice, owing to 
illegality of its object, is void. But an agreement to refer to 
arbitration a present or a future dispute is perfectly legal. 
(S. 28.) 

A clause in an insurance policy that if a claim is rejected 
and a suit is not brought within 3 months after such rejection, 
all benefits under the policy should be forfeited, has been held 
to be valid. (Barada Spinning v. Satyanarain, 38 Bom. 344). 
It is held that such a clause refers to a loss of right while S. 28 
provides against loss of remedy. Such a clause may be sup 
ported on the ground of waiver of one’s right to enforce one’s 
cause; and also because it is not against public policy. 

(c) Agreement in restraint of trade: —Every agreement by 
which a person is restrained from pursuing or exercising a 
lawful profession, trade or business of any kind is regarded as 
void. The only exceptions are: (i) An agreement not to carry 
on a similar buisness of which the goodwill has been sold, 
within a specified local limit, is valid, provided it appears to 
the court to be reasonable. (S. 27). (ii) Agreements in restraint 
of trade are valid when they restrain the rights of the partners 
to carrj' on a business similar to that of the partnership firm 
within a specified period or within specified local limits, when 
such restrictions are reasonable. (Ss. 54, 55, Indian Partner 
ship Act of 1932). 
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< An agreement in restraint of trade is void on grounds of 
public policy. ^Tublic policy requires tbat every man sball 
be at lioerty to work for himself and shall not be at liberty to 
deprive himself of the fruit of his labour skill or talent, by any 
contract that he enters into.’' {Leather Cloth Co, v, Larsont^ 
L.R. 9 Eq. 354). 

The reasons underlying this principle of law are that such 
contracts injure the parties making them, that they tend to 
deprive the public of the services of men in the employments 
and capacities in which they may be of the greatest use to 
the community, that they discourage industry and enterprise, 
that they prevent competition and enhance prices and that they 
expose the public to the evils of monopoly. The leading case 
on the subject of restraint of trade is the case of Mcudm Nor- 
denfeli Guv Co, v. Nordenfeh, C1894] A.C. 535. The facts of 
the case were as follows:—Nordenfelt a maker and inventor of 
guns, sold his business to the company and amed that fox 25 
years he would cease to carry on any business liable to compete 
with such business of the company. But he retained the right 
to deal in explosives other than gunpowder, in torpedoes, etc. 
After a few years he entered into basiness with another com- 
pany dealing with guns. The plaintiff company sought an 
injunction to restrain him. The House of Lords laid down 
the law that the agreement not to compete with the company 
in any business was unreasonably wide, therefore void. But 
partial restraint of trade is not invalid, provided it is reason¬ 
able between the parties and not injurious to the public. The 
following principles of law on restraint of trade have been 
summarised by Anson in his Law of Contract (Pp. 233-234): — 

(1) All restraints of trade in the absence of special justi¬ 
fying cirrumstaiices are void. 

(2) Whether the special justifying circumstances would 
justify the restraint is to be decided by the court. 

(3) A restraint can only be justified if it is reasonable: — 
(a) in the interests of the public, and 

(h) in the interests of the contracting parties. 

(4) The onus of showing that the restraint is reasonable 
lesta upon the party alleging it. 

In an agreement in restraint of trade between the buyer 
and the seller greater freedom is allowed, while an agreement 
by a serv^ant not to compete with his employer is generally 
regarded as not reasonable. {Morris^ Ltd, v. Sarelby, 119163 
I A.C. 688). 

. Such restrictions between employer and employee are 
looked at with suspicion by the courts. Vincents of Reading 
V. Fogden (1932), 48 T.L.R. 613. 
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combination^ in restraint of trade :-The geueml nale is 
that B coiabijqiBtioii of two or more persona wilfully to injure a 
man in his trade is unlawful, (Sorrell y. Smithy [19351 A.C. 
700}. If however, the real object is to advance one’s own 
interest or defend one’s own business and not to injure another, 
it is perfectly legal, even though it may interfere with other 
people’s business. {Mogul Steamship v. 3facgTegor & Co,, 
118923 A.C. 25). 

A combination to regulate supply and to keep up prices 
is not necessarily disadvantageous to the public and as such 
not illegal. (North Western Salt Co, v. Electrohitic etc,, Co,, 
[19141 A.C. 4()1). 

{(1) Wagering Agreements :—Agreements by way of wager 
are void. 

A irageririg contract has been defined as ‘‘one by which 
two persons professing to hold opposite views touching the 
issue of a future unceriain event, mutually agree that depen¬ 
dent upon the determination of that event one shall win from 
the other, and that other party shall pay or hand over to him 
a Slim of money or other stake, neither of the contracting par¬ 
ties having any other interest in that contract than the .sum or 
stake he will so win or lose, there being no other real considera¬ 
tion for the making of such contract by either of the parties.’" 
(Carlill V. Carbolic Smoke Ball Co,, [18921 2 Q.B. 489). 

A wager has thus all the requisites of a valid contract, but 
in it th^^ gain of one must be the loss of the other, and must 
deal with uncertain event 

A thing to be won upon the result of a wagering agreement 
cannot be recovered by suit, nor can the thing entrusted to any 
person to abide the result of a wager, be recovered by suit. 
A wagering contract is declared by the Act to be void, but not 
illegal, and as such, when a contract is a wagering contract, 
the collateral transaction involved in the same may be en- 
forc'ed. 

But there is an exception to the above rule as the following: 
—Any contribution or subscription towards any plate or prize 
of Ks. 5(H)/. or upwards to be awarded to the winner of any 
horse race shall not be illegal. (S. 30). 

Insurance :—In a contract of marine insurance the insur¬ 
ed's object is to preserve himself from a financial loss if his 
property perishes in the voyage; and in case of a life insurance 
an insured only buys a certain future provision for his depen¬ 
dants. Therefore a genuine insurance transaction is not a 
wager. Be(*anse therein the ptirties have an interest in the 
contract, w^hile in a wagering contract the parties have no in¬ 
terest in the contract other than that which they create by the 
bet. 
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A <x>iitract for Life Insurance or Fire Insurance though 
depending upon an uncertain event is valid and legal. But an 
insurance on the life of a person in which the insurer has no 
interest whatever is void as being a wager. {Alamai v. Gotft, 
Secnrity Life Insurance Co,, 23 Bom. 191L 

(c) Stock Eijtchange tranmciions :—^Contracts made on stock 
exchange for the sale and purchase of stocks and shares when 
it is intended that no stocks shall be delivered but th^ 
“differences’' only shall be accounted for, are wagers and con¬ 
sequently void. {rm rcrsal StO( k Ejcchange v. Strachan, C18961 
A.C. 16^). (Suhleh Das v. Govindas, 51 Mad. 91 (P.C.). 

Fraudulent :—When the object of the contract is to de¬ 
fraud anybody, it is void, for exarn])]e, a transfer of property 
mfide with the object of defrauding creditors will he void, 
(S. 53 ot Transfer of Property Act). 

\ 3) Agreement injurious to the person or property of another: 
—An agreement between two ])ersons to buy shares in a com¬ 
pany for the purpos‘d of inducing other persons to believe that 
there is a good market in the ^shares, and that they were selling 
at n premium, is Aoid and unenforceable, as the object of 
such an agreement is to injure the property of others by com¬ 
mitting fraud upon them. (Scott v. Brown (1892"^, 2 Q.B. 724). 

(4) Immoral agreement: —These are agreements relating to 
i]li(*it intercourse or to furtherence of immoral purposes, 
namely, prostitution. For example, a lease of premises grant¬ 
ed knowingly to a ])rostilute for her purposes of prostitution 
is void. (Chogalal v. Musst, Piainy 31 All. 58). 

15) Opposed to public policy: —Any agreement contraven¬ 
ing or prejudicing the weltaie of the state, or which is opposed 
to public morals, or tends to promote corruption or injustice, 
or is against the interest of the public, is considered to be 
opposed to public' policy. Such a contract is unenforceable. 

(?) Marrtagr brocage contract: —These are promises made 
upon consideration of the procuring or bringing about a 
marriage of two ditterent persons. 

{it) Abuse of legal process: —Under this head two classes 
of agreements fall, maintenance and champerty. The 

object is to prevent speculative litigations. Maintenance ha.s 
been defined as an act whereby “one officiously intermeddles 
in a suii which in no way belongs to him, by assisting either 
party, with money or otherwise, in the prosecution or defem e 
of any such suit.” “It is unlawful for a stranger to render 
officious assistance by money or otherwise to another person 
in a suit in which thdt third person has himself no legal in¬ 
terest for its prosecution or defence” per Lord Haldane in 
Neville V. London Erptess, 119193 A.C, 368, 390. 
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It is Dot wrongful if one renders disinterested help to a 
poor litigant in maintaining a suit. {Oram t. UuU, [19141 1 
Ch- 98.^ If it is fair and bona fide, and is entered into for the 
purpose of assisting a claim which is considered to he just, it 
is not illegal. But when such an agreement is entered into 
for the purpose of stirring up litigation and strife, and is un¬ 
fair, or extortionate, or unconscionable, it is void and unen¬ 
forceable, being opposed to public policy. (Ram Kumar v. 
Chandra Kant, 2 Oal. 233 (P.C.)- 

Champerty ‘‘is a form of maintenance and occurs when 
the person maintaining anotlier takes as his reward a portion 
of the property in dispute.'’ {Neville v. London Ejtpress, 
£l9l91 A.C. 368. Thus champerty is a species of maintenance 
but the distinguishing feature is that in champerty the person 
lending funds contracts to get a fihare of the property or debt 
involved in the litigation. 

English law regarding maintenance: —All champertous 
contracts are, according to English law illegal, whatever may 
be the nature of the assistance or help promised by such con¬ 
tracts. But under Indian law all such agreements are not 
illegal but they may be illegal as being opposed to public 
policy when they are unfair, extortionate, unconsrianable or 
made for improper objects. 

(6) Uncertam agreements: —Agreements, the meaning of 
which is not certain or capable of being made certain, are 
void. (S. 29). A agrees to sell to B “a hundred tons of oil”. 
There is nothing whatever to show what kind of oil was in¬ 
tended. The agreement is void for uncertainty. 

CONSIDERATION 

It has been defined in Curry v. Misa (1875), L.B, 10 E^, 
162), thus:—“A valuable consideration in the sense of the 
law may consist either in some right, interest, profit, or benefit 
accruing to one party, or some forbearance, detriment, loss, or 
responsibility given, suffered or undertaken by the other.” 

Thus, under English law, 

(a) a consideration must always be in respect of the 
promise. ' , 

^!!>) it must be legal, 

(c) it may be present or future, but not past. • I n Ind ia 

^ a su ^ient consideratioiL ., ^ 

(d) it may not be adequate to the promise hut must have 

some value in the eye of law; in India it is dot 
so. S. 25 (2) validates an agreement which is 
based on motives, 
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(e) it muft move from tlie promisee. But in India it 
may issue either from the promisee or from any 
other person. 

It has been defined in Section 2 (d) of the Indian Contract 
Act thus:—When, at the desire of the promisor the promisee 
or any other person has done or abstained from doing or does 
or abstains from doing, or promises to do or to abstain from 
doing, something, such act or abstinence or promise, is called 
a consideration for the promise. 

A consideration may be executed, executory or past. An 
executed consideration consists of some acts done or abstention 
suffered, simultaneously with the making of the contract. An 
executory consideration is a promise to do or to abstain from 
doing something in return for the promise then made. And % 
past consideration consists of some act wholly done or absten¬ 
tion suffered before the making of the agreement in return for 
which the present contract is made. 

Difference between EngHsh and Indian law a$ to consideration - 
—According to Indian law every contract must be supported, 
by consideration, for any agreement made without consideral 
tion is void; whereas according to English law every simple 
contract must be based on consideration, but a contract under 
seal is valid even without consideration. 

The consideration for a contract under the Indian law may 
move from the promisee or any other person at the desire of 
the promisor, (S. 2 (d) ), but according to English law it must 
proceed from the promisee himself. Q)unlop P. T. Company 
V. Selfridge & Co.,^ [19151 A.C. 847). 

According to English law' a past consideration (that is 
when it consists of something already done, forborne or suffer¬ 
ed before the making of the contract) is insufficient to support 
a promise made subsequently unless the promisee is embodied 
in an instrument under seal. For example, when A had already 
purchased a horse from B who after the purchase and in con¬ 
sideration of the sale which had already taken place, promised 
that the horse was free from vice. In this case the promise 
regarding the horse being free from vice was made without 
any consideration so as to entitle the buyer to bring an action 
for breach of such promise. (Roseola v. Thomas, 3 Q.B. 234). 
But under the Indian Act a consideration may consist of any 
act done or abstained from by any person at the desire of the 
promisor. That is a past consideration wdll be a good consi¬ 
deration to support a contract if it had been given at the desire 
of the promisor. 

Adequacy of Consideration : — ^A contract must be supported 
by adequate consideration otherwise the agreement to that 
effect will be void. But there are certain exceptions to this 
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ntle, IB which m ng^reeineBt b© made without'coBaidera- 
Him. (S. 25). 

(a) Promise to compensate for something:A promiBe to 
compensate for services rendered voluntarily for the promisor 
in the past, or for doing something which the promisor was 
legally obliged to do, may give rise to a valid contract, even 
though there be no (‘onsideration for such promise. The thing 
or the service done by the promisee must have been done by 
him pureJi/ rohmtanly^ that is, without any request from the 
promisor. {Binrhsliari Bu,r v. Chandika Prasad, 51 All. 164 
(F.B.) ). 

(h) Promi'ie to pay debt barred by limitation: —^When the 
claim for a debt is barred by the law of limitation, and the 
debtor or his legally authorised agent promises in writing 
under his signature 1o pay the debt or any part of it, this pro¬ 
mise is binding as a contract even though there be no consi¬ 
deration for this promise, (i) There must be an actual promise 
to pay in writing properly signed, and (n) the debt must be a 
debt of an ascertained sum of money due by the promisor him¬ 
self, and not a debt of any t^ird party. {Manikya Bawa v. 
Piishpa Charan, A.I.I^,.il9S83 850). 

As regards past consideration being of no valne, there are 
certain excei)tioiis, e.g,, a past consideration may be consider¬ 
ed of value, if it was given at the request of the promisor. 
There can be a revival of an agreement by which one has 
already been benefited, as for instance, a barred debt may be 
revived by snbseqtient promise to pay it. There may be a 
promise upon attainment of majority for satisfying the debts 
contracted during infancy. 

(c) Appointment of an agent: —No consideration is neces¬ 
sary to create an agency. (S. 185). 

id) Gift: —The question of consideration does not arise in 
case of a gift actually made, so far as the donor and donee are 
concerned. 

{&) Promise to relatives: —A promise to a near relative 
made in writing and registered, may give rise to a contract, 
in the absence of consideiation. An agreement between father 
and son, or Inisband imd wife, or brother and brother, may be 
valid and binding, even though there was no consideration for 
the same, provided if i<t embodied^ in writing and registered. 
Here relationship is sufficient consideration. 

Consent and Inadequacy of Consideration :—When there is 
a consideration but it is inodeqxiate, it need be void on 
account of such inadequacy of consideraton. A agrees to sell 
a horse worth lis. 1,000/- for Rs. 10/-. A^s consent was freely 
given. This agreement is a contract notwithstanding the 
inadequacy of the consideration. From such inadequacy ol 
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ocpalaideiiatioiii Cowt may infer as to wliQtker tlie eonsmi 
of the promiwi* was fjceely given or not. (Si 25, Exp. 2 and 
illnatration (g) ). Inadequacy of consideration may give ri»e 
to suggestion of fraud or undue influence, whereby a promisor 
nxay get the contract cancelled. 

A consideration is unreal when it consists of a promise 
given for the performance of a public duty or for performing 
a contract already made with the jjroinisor. 

Illegality of Conridcratton : —^When the consideration of an 
agreement is unlawful, the agreeiaent is void and unenforce- 
able (S. 23). When the consideration is illegal, no suit for 
damages for a breach of the contract lies. ITnder section 23 
the following kinds of consideration are regarded as unlatff- 

(1) If it is forbidden bg Ioav; (2) If the consideration is 
of such a nature^ that, if 'permitted, it would defeat the provi¬ 
sions of any law; (3) If it is fraudulent: (4) If it is injurious; 
(5) If it is immoral or opposed to public policy. 

Consideration .partly illegal: —If an\ part of a single 
consideration or an> one or any part of any one of several 
considerations is unlawful, the agreement is void, (S. 24). 

Termination or Discharge of Contract 

The parties to a contract enter into it with the object of 
perforining the same, and ordinarily the performance of the 
contract tjikes away tli(‘ ior<‘e or eit'eci oi it. But though tlu 
normal course for tht‘ discharge oi a contract is its per- 
formance, there arc also other modes in which the ( ontractnal 
tie may be loosened, freeing the parties from the respective 
righl^^ and liabilities under the same. A contract may be 
discharged in any of the following wajwS: — 

1. By performance or fulfilment (Ss. 37,38), 

2. By mutual agreement (Ss. 51-55, 63), 

3. By impossibility of performance (S. 56), 

4. By lapse of time, 

5. By operation of rules of law (8. 37), and 

6. By breach (S. 39). 

1. Discharge of contract by performance: —^By the per¬ 
formance of a contract, discharge may take place in two 
ways, namely, one of the two contracting parties may be 
discharged from his liabilities under the contract, or per¬ 
formance may discharge all the obligations of both the 
parties under it. Wh^her in any particular contract one of 
the parties is dm^harged by performance, or both the parties 
are discharged frem it, it is a question of construction of 
the ooptract. 

The offer of perforwmee by the promisor must fulfil, the 
followiniS gondiww order that he may be excused for 
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* Don-perfomaiice, It must he unconditional^ must be made 
at a proper time and placCf and it must be made in such a 
way that tbe promisee is able to ascertain that the promisor 
is able and willing to perform his part as promised, (S. 38). 

(a) By whom contracts must be performed: —4 contract is 
generally to be performed by the promisor or his agent. But 
when the parties intended that the promise must be per¬ 
formed by the promisor himself on account of some special 
personal skill or t onfidenre, it must be done by him. (S. 40h 
For example, when A promises to paint a picture for B, he 
must perform this promise personally. Contracts which 
require the' performance by the promisor himself, cannot be 
assigned to anybody else by the promisor without the con¬ 
sent of the promisee. But a contract, wherein the perform¬ 
ance may be done by the promisor or his representatives, 
may be assigned; but the original promisor and his assignee 
are Ijoth liable for non-performance. 

Performance by third party :—If the promisee accepts the 
performance from a third person, he is precluded from 
enfDicing the contract against the promisor, even when the 
third person performs the same without any auttioiit,^ from, 
or ratification by, the promisor. (S. 41). 

Pa 3 'ment by a third party of smaller a-^jount on the under¬ 
standing that the debt is to be extinguished rhcreby, extin¬ 
guishes the debt. (Hirachand Ponarnch md v. Pemple, 

ri9in 2 K.B. 330). 

(b) Liability of joint promisors;— In a case of a promise 
made by several persons .lointly, their liabilities are joint and 
several. The promisee may compel any one of them to per¬ 
form the whole of the promise, in the absence of any express 
agreement to the contrary. (S, 43). For example, any one 
of the joint-debtors may be sued for the recovery of the 
whole amount. 

Devolution of joint hahihUes: —The legal representative^a 
of a deceased co-promisor are jointly liable with the surviving 
promisor, for the performance of the promise, in the absence 
of any contrary intention appeaHng from the contract. (S. 42). 

Contributions amongst co-promisors : -—When one of the 
joint promisors has performed the entire promise, he may 
compel the other joint promisors to contribute towards the 
payment in equal shares, unless there is a contrary intention 
in the contract (S. 43). For example, all the partners arc 
liable to contribute to the payment of the partnership debt. 
(Laban Sardar v. Choyen MalUk, 19 C.W’.N. 768). But when 
one of them is unable to pay anything at all (as for instance 
an inikilh^ent), the loss arising from such default is to be borne 
in equal abates; that is to say, the remaining promisors will 
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have to contribute, iu addition to their respective shares, in 
equal share, to the amount due from the defaulter. 

As between joint tort-feasors or wrongdoers, there is no 
contribution according to English^ law, but in India contribu* 
tion amongst such persons can be claimed when the tort¬ 
feasors acted bona fide, that is, when they were not awai^^ 
that they were doing an illegal or wrongful act. 

Release of co-promisor: —The promisee may relinquish his 
claim against one of the joint promisors, but such a relin¬ 
quishment or release does not exonerate the other joint- 
promisors from the performance of the promisee. The pro¬ 
misor released by the promisee remains liable to contribute 
to the other joint promisors. (S. 44N. 

Devolution of joint rights: —In the absence of any coo- 
trary intention appearing from the (‘ontract, the right to 
claim performance, that is the right of joint promisees to 
claim performance, is a 3 oint right, and in case of death of 
•any one of them the representative of the deceased is jointly 
entitled to the benefit with the survivors. (S. 45). 

All the partners must jointly sue for the recovery of any 
debt due to the pattnership business or such a suit may be 
brought in the name of the firm. But in case of death of 
any partner the surviving partner may sue without bringing 
in the legal representatives of the deceased partner, {tiger 
Sen V. Lakshmi Chand, 32 All. 638). 

(c) Performance by Payment:— A contract is to be per¬ 
formed in the manner fixed by its terms; and when the 
obligation consists in the payment of any sum of money, the 
performance is complete when the payment is made by the 
debtor or his agent to the creditor or his authorised agent. 
There can be a valid discharge only when the entire sum due 
is paid. But the creditor is at liberty to discharge the debtor 
from his obligation by accepting a part of the debt or by 
otherwise receiving satisfaction. Tn the latter case the new 
contract discharges the old one. Payment may amount to 
performance either of the original contract, or of a substituted 
contract, or of a contract in which payment is tlie considera¬ 
tion for the renunciation of a right of action. The debtor 
must seek out his creditor and pay or tender the sum due. 
{Fotvler v. Midland Electric Co., C19171 1 Ch, 656). The 
creditor also might have contracted as regards the mode of 
payment. When he wanted the amount to be remitted to 
his office, and the amount was sent by the borrower by 
registered post in treasury notes of a heavy amount which 
was stolen before it reached the creditor, it was held that 
there was no void discharge, as the ordinary and reasonably 
proper way of making the payment of such was 
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Bot by sending it through registered post, {Mitrhell v. 
Norwich UnUfU Society, C19183 2 K.B. 67). 

A negotiable instrument may be given in payment of a 
sum due, and the giving of such an instrument in payment 
of a liquidated or unliquidated claim is the substitution cd 
a new agreement for the old one. The gi\er of tbe instru* 
ment may be discharged from his previous obligation either 
absolutely or (‘onditionally. And if tbe instrument is not 
duly honoured at the proper time, the old debt will revive. 
But when one takes a negotiable instrument as a considera¬ 
tion for the satisfaction of the old debt, and he relies upon 
his right under the new instrument, then if it is dishonoured 
he (‘aimot revert to the original cause of action; but ordinarily 
there is a presumption with respect to the taking of a nego¬ 
tiable instrument in lieu of a certain sum due that it is 
intended to be a conditionuJ discharge only. (Ke Romet and 
Madam (1893), 2 280). If the instrument be di>* 

honoured at maturity, the original rights may beiome 
restored. 

Approppriatwn of payment :—When a person owe-' moie 
tlian one debt to another person, and makes a payment wliicli 
is insufficient to discharge the entire liability, the quesHon of 
appropriation of the payment arises. 

As a general rule, the payment made is to he approj^riiUed 
or applied towards the satisfaction of the debt as indi< ated 
by the debtor, or which can be inferred from the (irtum- 
stances of each case. (S. 59). For €*xample, when a demand 
is made in respect of one out of several deld^, tlm pa;vmeut 
made in aecordan(‘e with that demand is to be applied 
towards the satisfaction of the debt in lespect of wliich the 
demand was made. If the demand hud been made lor all 
the debts, any jiayment in respect thereto must he made pro¬ 
portionately t/O all the debts. (Lai Behary v. Rajendra Nath 
53 Cal. 886), 

If there is no express or implied direction for the appro¬ 
priation of the payment, the creditor may appropriate the 
same towards the discharge of any lawful debt actually due 
to him from the debtor, even though such a debt is barred by 
limitation at the time of payment. (S. 60). 

When neither party makes any appropriation as men¬ 
tioned above, the appropriation is to be made towards the 
discharge of the debts in order of time. (S. 61). 

(d) Discharge by tender: —It means the ofter by the 
promisor to do his part of the contract. When the obliga¬ 
tion consists in doing a certain act, it is discharged by the 
readiness of the performance at the proper place and at a 
reasonable Ifcie, and when the performance consists in tbe 
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pATBiefiit of any amonnt, the tender of the mm releases the 
debtor from further interests from the date of tender, even 
if the promisee refuses to accept it. It must be uncondi¬ 
tional, must be made at a proper time and place, and in 
case of delivery of goods, the promisee must be given a 
reasonable opportunity of seeing the goods tendered. {S. 38). 
But the original debt is not discharged entirely. The tender 
is of two kinds, namely, performance of a promise by doing 
something, and the performance of a promise by paying 
something. But in both of these cases the performance does 
not take place on the refusal by the party for whose benefit 
it is attempted. In the case of sale of goods, if the vendor* 
satisfies tlie terms of the contract as to delivery, and the 
purchaser refuses to accept them, the vendor is discharged 
by such tender of jierformance and would not be liable for 
the non-performance of the contract. But in the case when 
the performance requires the payment of any sum of money, 
there is no discharge of the debt altogether by the mere 
tender of the amount bv the debtor, and the refusal of 
acceptance by the creditor. In such a case the debtor must 
always be ready and willing to pay the debt. {Dixon v. 
Chrtc (1848), 5^C.B. 377). 

A tender in order to be a valid performance must be made 
by the debtor or his agent to the creditor or his agent, of the 
exact amount due, at a ]*roper time, place, and manner, 
tu'cording to tlie terms of the contract. It must be uncondi¬ 
tional and it must be made before the due date. (Ishaq v, 
Ahdulj 31 Cal. 183). The tender must be of such a sum 
which the creditor can take without being called upon to 
give change, (Finch v. Brew, 1 Bing, M.C. 253). Ordinarily 
a tender is to be made in the current coins and notes of the 
country in order to con^^titute a legal tender, but a tender 
by a cheque may be \alid when the creditor intimates his 
willingness to accept it. (Quibid v. Gamble, 35 T.L.E. 223); 
and if tlie cheque is dishonoured the original contract revives. 
{Ex jmrc Mathew (1884), 12 Q.B.D. 506). 

Thus one may be released from the obligations of a‘ 
contract by accord and satisfaction. (Britidi Russian Gazette 
Ltd, V. Associated Newspafcr^ [19331 2 K.B. 616). 

(e) Time and place for performance:—When by the con¬ 
tract a promisor is to perform his promise without appli(*a- 
tion by the promisee, and there is no fixed time for such 
performance, it must be made within a reasonable time. (^. 
46). What is a reasonable time will depend upon the parti¬ 
cular facts and circumstances in each case. But where a 
definite date is fixed for the performance without any apiJi- 

10 
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catioa by the pilomisee, it must be performed duriag the ustlal 
hours of busmess on that day. t.S. 4r‘ When tbe per- 
formaaoe is to be made on 'a fixed date upon application by 
the promisee, it is his duty to apply for the performance at a 
proper place and within the usual hours of business. (S. 48). 

if there is no place of perfoito.iuce fixed by the '■outra*^t# 
and the performance is to be made without application by 
the promisee, the promisor is to ask for a reasonable place 
being fixed for such performance. (S. 48). 

When a contract is to be performed within the usual 
hours of business, proper place would be the place where the 
'place of business is situated. In any other case a proper 
place would mean the place at which the promise ought to be 
performed. 

(f) McKles of performance :—A contract may be performed 
in the manner prescribed or sanctioned by the .promisee, (S. 
50), For example, A desires B, who owes him Rs. 100/-, to 
send him a note for Rs. 100/- by post. The debt is dis¬ 
charged as soon as B puts into the post the letter containing 
the note duly addressed to A. 

(g) Performance of implied contracts:— ^There are certain 
contracts the obligation under which arises by virtue of the 
operation of law. (Ss. 68 to 72 of the Contract Act). 

(i) Heinihvrsenient for necessaries supplied \—If a person 
incapable of contraciing or any person dependant on such in¬ 
capable person, is supplied with necessaries, the law implies 
that there is a contract to pay for those necessaries, though 
strictly speaking, there cafinot be any valid contract by 
such incapable person, c.^., a minor oi a lunatic. (S. 68), 

The necessaries for the supply of which a claim can be 
made for reimbursement, includes food, clothing, lodging, 
etc., suitable to the position in life of the person. The claim 
of the supplier may be met by evidence showing that the 
person supplied with the goods had no necessity for the 
same. The question whether any article supplied is necessary 
or not, is a mixed question of law and fact, (lagan Ram v. 
Mahadeh, 36 Cal 768). 

(ii) Refund of vayment by interested person*. —When a 
person pays any amount which another person is bound to 
pay, and the former is interested in such payment, the latter 
must reimburse the former. (S. 69), A purchaser of a 
property paying of an attachment on the property made for 
the debt of iuvS vendor is entitled to be reimWrsed by such 
vendor, 

(iii) Rmtoration of benefit under non^gratuitous actx — 
When a pefson la’v^ fully confers a benefit upon another, and 
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ktter enjoys tlie same, and tiio act was* not intended to 
be done gratuitously, the person enjoying the same must 
make compensation for such benefit. (S* 70). A, a trades¬ 
man, leaves goods at B’s house by mistake. B treate the 
goods as his own. He is bound to pay A for them. 

/ (iv) Duty of finder of goods : —The jSnder of goods is to 
take Care aS an ordinary man of prudence with regard to the 
goods so found, and must restore them'to the rightful owner, 
upon payment of compensation for the trouble and expenses 
incurred by him in preserving the goods and in finding out 
the owner. (S. 71). The finder may sell the goods if the 
true owner cannot be found after a reasonable enquiry, qr if 
the true owner refuses to pay the compensation aforesaid. 
(Ss. 168 & 169). 

A boy chimney sweeper was held to be entitled to the 
jewel found by him, as against the whole world except the 
rightful owner; and as such, the goldsmith, to whom it was 
given for sale, was not to be allowed to retain it. {Armourie 
V. Delamere, 1 vSm. L.C. 315). 

(v) Recovery of anything paid or delivered under mistake 
or coercimi :—A person is liable to repay money or return 
goods paid or delivered to him by mistake or coercion. (S. 
72). The mistake referred here relates to a mistake of fact 
and not of law. For example, money paid to a wrong person 
by mistake is recoverable, (Aurudh Kumar v. Lachmichemdf 
50 All. 818). But when money is paid in jespect of a barred 
debt under the mistaken belief that it is not barred, it is not 
recoverable. 

Similarly payment or delivery made under coercion is 
also to be returned back to the person making the same. 
When money is paid under compulsion, or threat of legal 
process by a third party, it is recoverable from the person 
receiving the same. (Kanayalal v. National Bank^ 40 Cal. 
598 (P.C.) ). 

{h) Performance excused : 

(i) Void Contract :—There is no obligation to perform a 
void contract. We have seen^that a contract may be void on 
the ground of mistake, illegality or want of consideration, 
etc. A contract may also be void for uncertainty. (S. 29) 

But when an agreement is discovered to be void or when 
a contract becomes void, - any person who has received any 
advantage undfr such agreement or contract is bound to restore 
it, or to make compensation for it, to the person from whmp 
he received it. (S. 65)^. ^ ^ 
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(ii) 'VoidahU extract has been seen that a eontract 
is voidable at the instance of a parW whose consent to the 
agreement Was caused by coercion, fraud or misrepresenta¬ 
tion. Such a party may insist that the contr^t shall be 
performed and that he ^all be put in the position in which 
he would have been if the representations made had been 
true. But when he chooses to rescind a voidable contract, 
the other party thereto need not perform his part under the 
contract. And the party rescinding a voidable contract shall 
restore any benefit received by him thereunder, so far as 
may he, to the person from whom it was received. (S. 64). 

(iii) Anticipatory breach by refusal or repudiation :—If 
the promisor refuses to perform his part or disables himself 
from performing the same, the promisee need not perform 
his part unless he has acquiesced in its continuance. A 
singer enters into a contract with Hhe manager of a theatre 
to sing at his theatre two nights every week during the next 
two months, and the latter agrees to pay her Rs. 100/- for 
each night’s performance. On the sixth night she wilfully 
absents herself from the theatre. The manager is at liberty 
to put an end to the contract; but if he acquiesces in the con¬ 
tinuance of the contract by allowing her to sing on the seventh 
night, he cannot put an end to the contract, but may claim 
compensation for damages for her failure to sing on the sixth 
night. (S. 39). 

(iv) Performance by third party :—A promisor is excused 
from performing his part when the promisee accepts per¬ 
formance from a third person. (S. 41). 

(v) Reciprocal promises :—In the case of reciprocal pro¬ 
mises to be performed simultaneously, the promisor need not 
perform his promise unless the promisee is ready and willing 
to perform his part. (S. 51). A and B contract that A shall 
deliver goods to B to be paid for by B on delivery. A need 
not deliver the goods unless B is ready and willing to pay 
for 'them on delivery. B need not pay for the goods unless 
A is ready and willing to deliver them on payment. They 
are to be performed in the manner fixed, by the contract, 
but when it is not so fixed, it shall be performed in the 
manner which the nature of 'fhe trans^iaction requires. (S. 
52). A and B contract that A shall build a house for B at 
a fixed price. A’s promise to build the house must be per¬ 
formed before the performance of B’s promise to pay for it. 

The party to a contract, who is prevented from perform¬ 
ing his part by the other party, may avoid the contract, and 
he is entitled to compensation for any loss sustained by him 
'§OT the no]i*performanc6 of the contract. (S. 53). 
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(vi) F^we to perform when time h the esmnm of the 
cmtract ; party may avoid a cootraot wkop tke otkar party 
is bound by ike terras of tke contract perform bis part 
within a specified time, and the contract is of snob a nature 
that the time is the essence of it. But when time is not the 
essence of a contract, the failure of a party to perform his 
part within the specific^ time will not entitle the other party 
to avoid it, his only remedy is to get compensation for any 
loss, because the defaulter may perform his part within a 
reasonable time after the specified period. (S. 55). 

When the party entitled to avoid a contract on account 
of the promisor’s failure to perform his part within the agreed 
time accepts the performance after the due date, he cannot 
claim any compensation, unless he gives notice of such inten¬ 
tion at the time of accepting the performance. In case of 
non-performance vithin the specified time or unreaaonahle 
delay in performance, the promisee may give notice to the 
promisor that if the performance be not completed within a 
reasonable time of such notice, he will discharge the contract, 
{StricJcney v. Keeble, C19153 A.C. 386). 

Time is not the essence of a contract unless expressly 
stipulated, either at the time of the contract or by notice 
given afterwards, or it appeared to be so intended from the 
nature of the property or unless the contrary would involve 
injury. In ordinary contracts regarding immovable property 
time is not generally the essence of the contract. (Jamshed 
V. Burjorjiy 40 Bora. 289 (P.C.). But in mercantile contrite 
involving the stipulation regarding delivery of goods* time 
is the essence of the contract. 

(vii) Relinquishmenty extension of time^ or satisfaction x 
—The promisee may relinquish, or remit, or excuse the per¬ 
formance of the promise made to him.' There need not be 
any consideration for the same. (S. 63), It is akin to a 
release under the English law; but there a release without 
consideration is nothing but a nUddum pactum. 

Similarly^ the promisee may extend the time for the per¬ 
formance of the promise or may accept any satisfaction. For 
example A owes B Rs. 5,000/-. C pays to B Rs. 1,000/-, and 
B accepts them, in satisfaction of his claim against A. This 
payment is a discharge of the whole claim. 

(viii) Promisee^$ neglect to afford facilities :—If the pro¬ 
misee neglects or refuses to afford reasonable facilities for 
performance, the promisor is excused. A repairer is not liable 
for failure to repair, if the owner of the premises neglects to 
point ont the places in which his house requires repair. (S. ST), 
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^ the nprmmmxt b^tweea the parties, so by tbeir agreement 
it may be discharged. And this can be done in one of the 
three ways, namely, novation or substituted agreement^ 
waiver^ or by condition subsequent. 

Novation :—When the terms of the original contract are 
altered by agreement between the parties, it becomes substi* 
tnted as a fresh contract by which the original contract is 
discharged or rescinded, “the consideration being the mtitnal 
discharge of the old contract/" (Ss. 62 & 63). The old con¬ 
tract may be waived altogether or the old contract may be 
replaced by the introduction of new terms or new parties into 
the STibsequent contract. The intention to discharge the 
old contract must be clear. The mere postponement of per¬ 
formance does not ordinarily discharge or vary tbe contract. 
(Morris v. Baron, [19181 A.C, I). 

The new contract must be a valid and unforceable one, 
for esnmple, a^n old debt upon a simple bond may be substi¬ 
tuted by the execution of a mortgage between the parties, or 
the same debt may be rescinded by a new agreement by which 
a third party ia made liable for the debt, but in the latter 
cose all the parties must consent to the same. Common ex¬ 
amples of such novation occur when a new partner is intro¬ 
duced into a firm. * 

The original contract may be altered by agreement between 
the parties, hnd in such a case the contract as it originally 
stood need not be performed. But when an alteration is made 
in the contract by one of the parties without the consent of 
the other, such altered contract is void and unenforceable, if 
the alteration is such that it materially affects the old con¬ 
tract. CAn alteration of the principal amount or the rate of 
interest. Godla Thammya v. 6r. Narisamula, 3 Rangoon 2271. 

Waiver :—The parties may abandon their respective rights 
by mutual consent. Thus a waiver in effect is a rescission of 
a contract. 

Condition subsequent :—The contract itself may contain 
provisions regarding its discharge. There may he non-fulfil¬ 
ment of a condition precedent, or the occurrence of a condi¬ 
tion su1?sequent, or the exercise of an option for the deter¬ 
mination of the contract. 

3. Imposiwbiltty of pctfmmance:--—We know that an agree¬ 
ment to do an impossible act is void. (S. 56). But when the 
impossibility of performance, unknown to the parties at, the 
v4ine of making the contract, becomes known afterwards, or 
anees subsequent to the date of the contract on the happening 
of sv^mething over which the parties have no control, such 
a con\’**act becomes void and the obligation under it becomes 
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discharged. JFheii there is any obvious physical or legal 
impossibility there is no contract. But when the promisor 
knows and the promisee does not know that the contract is 
impossible or unlawful, the promisee is entitled to compen^ 
sation for the loss sustained. I| thee innocent party discovers 
the unlawful intention, he may rescind the contract if he does 
not allow it to be performed. A lessor of a hall was held 
entitled to rescind the contract to let it, upon discovering that 
it was intended to be used lor the delivery of blasphemous 
(unlawful) lectures. 

Dntmctiofi from English law: —According to English law 
there is no right to restitution on the ground of subsequent 
impossibility of periormanee through no fault of the parties. 

* There the impossibility of performance is no excuse unless xt 
can be inferred from the circumstances and terms of the con* 
tract. An agreement to do an act impossible in itself is void 
and need not be performed. When the performance depends 
upon the occ^urrence or existence of a thing there need not 
be any pertornianee when there is no such occurrence or ex¬ 
istence of the thing. There was a lease for hiring a room 
,for viewing the coronation procession of King Edward VII, 
with the stipulation that the rent is to be paid before the date 
fixed for the coronation. A part of the rent, namely, i^lOO 
was paid before the procession was abandoned owing to the 
illness of the king. It was held that the lessee ^is not entitled 
to a refund of the amount paid but is liable for the balance 
of the lent as the lessor’s right to it accrued before the con¬ 
tract became impossible. (Chandler v. Webster^ 119041 
1 K.B. 493). But the Indian law is different, see illustration 
(a) to Section 65. 

(a) Impossibility due to inMtake: —When at the time of 
contract the subject matter is not-existent but the parties 
assume the same to be^^fexistent, the contract becomes void on 
the ground of mutual mistake. 

(b) Impossibility arising subsequently to the formation 
does of itself excuse the promisor from performance. 

Where there is a positive contract to do a thilig, not in 
itself unlawful, the contractor must perform it or pay damages 
for not doing it, although in consequence of unforeseen 
accidents the performance of his contract has been unexpect¬ 
edly burdensome or has been impossible.” The impossibility 
of performance may be an excuse for non-performance where 
the promise is not positive and absolute, but is subject tc 
conditions expressed or implied. In such a case one has to 
infer from the nature of the contract and surrounding oir 
cumstances wdiether a condition which was not expressed 
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a foundation on wliich tlxe parties contracted. \ {Tamplin 
An^h Mexian Co., 119163 2 A.C. 397, 403). 

A "change of situation may make the performance of the 
contract impossible, as for instance, a contract may be impos¬ 
sible of performance as to the erection of any building on a 
plot of land, by the compulsory acquisition of the plot by the 
Government. v. Walker, L19313 I Ch. 274). 

A contract may become impossible of performance by the 
declaration of war between the Governments of two different 
contracting parties. A contract for chartering a ship is dis¬ 
charged when the ship is taken by the Government. {Bank 
Li net Lid. v. Capcll & Co.f [19193 A.C. 435). 

A pxirty is excused from performance Of a contract for the 
sale of goods when the goods had been requisitioned by the 
Government. SfnjJton, Anderson Sc Co. v. Harrison Bros., 
119153 3 K.B. 079. 

In Knrsell v. Timber Operators and Contractors, C1927f 1 
K.B. 298, an agreement was made by the vendors to sell un¬ 
cut timber in a Latvian forest. The purchasers took posses¬ 
sion and began to cut the timber, but were almost immediately 
dispossessed by the Latvian Government under a new law 
passed subsequently to the making of the contract. It was 
lield that the object of the contract being entirely frustrated 
and its performance being made illegal the partita were re¬ 
leased from the obligations. 

(c) Destruction of subject matter: —A contract for the 
lease of a music hall for the purpose of a concert was held to 
be discharged by the destruction of the liall by fire before the 
date of performance arrived. “The contract is not to be 
construed as a positive contract, but as subject to an implied 
condition that the parties shall be excused in case before 
breach performance becomes impossible from the perishing 
of the thing without default of the contractor.’’ {Taylor v. 
Caldwell (1863), 3 B. & S 826). It was also held that it would 
be enough as an excuse for non-performance, if the subject 
matter without being absolutely destroyed, ceases to be fit 
or available for the object in view. When a ship failed to 
deliver goods in lime on account of its being stranded in tbe 
course of its voyage, it was held that the contract for the 
carriage within time was discharged by the impossibility of 
performance. {Nickol v. Ashton, C19013 2 K.B. 162). 

{d) Non-enstence or non-occurrence of particular state of 
Hiings: —^The best illustration of this is to be found in the 
well-known Coronation Cases where owing to the postpone¬ 
ment of the Coronation of King Edward VII on account of 
his sudden illness, the contracts regarding the lease of pre¬ 
mises with the object of viewing the Coronation procession 
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were held to hare been discharged, as the procession did not 
take place on the stipulated date. “I do ilot think that the 
principle is limited to cases in which the event causing the 
impossibility of performance is the destruction or non-existence 
of somethin]^ which is the subject matter of the contract, or ot 
some condition or state of things expressly specified as a con^^ 
dition of it. I think that you first have to ascertain, not 
necessarily terms of the contract, but if required from 
necessary inference drawn from surrounding circumstances, 
recognised by both contracting parties, what is the substance 
of the contract, and then to ask the question whether that 
substantial contract needs for its foundation assumption of 
the existence of a particular state of things.’^ {Per Vaughan 
Williams in Krell v. Henry. [19031 2 K.B. 740 at 749. But 
if the existence of a particular state of things becomes the 
motive or inducement for any party to enter into a contract, 
then the above principle becomes inapplicable. 

ic) Personal incapacity or death of promisor \—In the 
case of contract for personal services, it comes to an end upon 
the death of the party by whom the services were to be ren¬ 
dered. A contract for the performance at a concert was held 
to have been discharged by the continued illness of the pro¬ 
misor during the time on the ground that the continued good 
health of the promisor was a condition of the agreement. 
{Rohinson v. Davidson (I 87 I), L.B. 6 Ex. 269). 

if) Frustration of the adventure', —Impossibility of per¬ 
formance of the contract undei a charter-party owing to the 
stranding of a A'essel, or the frustration of the object owing 
to the outbreak of war discharges the obligations of the par¬ 
ties. {Metropohtan Water Board v. DicJc. [19183 A.O. J19j. 

In such cases it must be borne in mind that no term can be 
implied which could be inconsistent with any of the expressed 
conditions of the contract and that the contract is to be con¬ 
sidered valid and binding up to the moment of its discharge 
by the happening of the imposbibility, and all rights accruing 
fo Ihe parties up io that moment can be enforced. As for 
instance in Chandler v. Webster, [19041 I K.B. 493, the rent 
of the windows of a house was payable in advance, and a cer¬ 
tain amount was paid as such, with the object of a lease, for 
viewing the Coronation procession. It was lield that the 
amount already paid could not be recovered owing to the 
frustration of the object. But one cannot take advantage of 
this doctrine of frustration where the event which frustrates 
the object of tbe contract is the creation of the act of the 
partv. {Maritime National Fish Co, v. Ocean Travellers^ 
C1935J A.C. 524). 
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Where the house is destroyed by fire, there is no implied 
term that it should continue to exist. New System Teleyhoines 
Ltd. i;, Hughm & Co. tl9391 2 All E.E. 844. 

In case of lease of advertisement site, the obligations are 
not affected by lighting restrictions when the agreement made 
no provision for determination in such circumstances, 
Williams v. Mercer^ [19401 3 All. E.E. 292, 

4. Lapse of time: —Under the law of limitation, for 
practical purposes the lapse of time amounts to a discharge, 
for^ the creditor’s right to enforce his obligation becomes lost 
on the expiry of certain time as mentioned under the Limita¬ 
tion Act. But a creditor has the right of appropriation of 
any payment leeeived by him from the debtor in satisfaction 
of a debt, the realisaiion for which is barred by law. (S. (iO), 

5. By rule of law: —TJnd'er this class we may mentioa 

the following:—(S. 37). . ^ 

(а) Merger, 

(б) Alteration of clauses of a written document, and 
(c) Insolvency. 

{a) Merger consists in the acceptance of a different con¬ 
tract of a higher security in place of the original interior one. 
Three things are essential for the application of a merger, 
namely, the parlies must be the same, the subject mafter of 
the securities must be identical, and the two securities must 
be of different value, one being higher than the other. Merger 
also takes place when, by assignment dr otherwise the rights 
and liabilities under the contract become vested in the same 
person. A bill of exchange is discharged when the acceptor 
becomes the holder of it. 

(6) In the case of alteration discharging a contract, the 
alteration must be made by a party to it or for his benefit with 
the consent of the other party, and it must be of a material 
part of it, {Pattnuon v. Luchhuy, L.E. 10 E.S. 330). The 
loss of a written instrument do not always exonerate the par¬ 
ties from obligation under it, but it sometimes creates a diffi¬ 
culty regarding the proof. 

(c) Insolvency :—As soon as a person is discharged by an 
order of the Insolvency Courts his liabilities under contracts 
are discharged. (See in this connection the law of Insolvency). 

6 . Discharge of contract by breach: —Now we have to 
study the consequences when one of the two parties to a con¬ 
tract breaks the obligation under the same. In such a case 
a new obligation comes into existence, namely, a right of 
action by the piirty injured by the breach. By the breach the 
injxired party is also discharged from his obligation under the 
contract. Merely by the breach there does not come about a 
discharge of the contract, but it gives the injured party the 
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opiioii to treat it m disdtiarged, retaining in him toe right of 
bringing ahy action for enforcing his right which results 
from snch a breach. 

The right to treat a contract as discharged may arise wheti 
the other party to a contract renounces his liability under it, 
or makes it impossible for fulfilment, or may fail to perform 
' his part. As to renunciation before performance is due, we 
may cite the leading case of Hocdster v. Helatour, 2 E. & V, 
fi78. There a person agreed to sen^e as a companion ot an* 
other in connection with a tour. But before the date of the 
tour arrived he was informed that his services would not be 
required, and upon that he brought an action for breach of 
the contract. If the promisee refuses to accept the renuncia¬ 
tion and insists on the maintenance of the contractual obliga¬ 
tions, the contract remains in force, and thereafter the 
promisor,' whose previous renunciation is refused, may take 
advantage of it. If one of the parties to the contract refuses 
to continue to perform his part, the other party is discharged 
from his further obligations and is entitled to bring a suit 
for damages. In General Btll Posting Co. v, Athimon, C19091 
A.C. 118, there 'was a contract to serve the compam^ and not 
to (‘ompete with them for a definite period after the termini* 
tion of the ser\'iees. The company wrongfully dismissed him 
without notice. It was held that he was not bound by his 
agreement not to compete. 

Impossibility created by one of the parties has the same 
effect as renunciation. Where there is an express promise to 
do a certain thing for a certain time and the promisor makes 
it impossible for hiip to continue to perform his part, then 
he is liable for damages. {Ogden Ltd. v. Nelson, [19051 A.C. 
109). 

Failure of performance occurs when one of the contracting 
parties deebares that he will not perform his part or makes 
it impossible for him to do so. In such a case the other party 
is released from his obligation and he need not perform his 
part of the contract, on the contrary, he may claim damages 
for breach of the contract. 

In such a case when the party who is guilty of the breach 
claims that the contract is not discharged by his failure of 
performance, it is to be ascertained whether the promise of the 
injured party was conditional on the performance by the other, 
or whether the promise wavS independent of the promise which 
the other has broken. The consideration of this question 
depends on the fact as to whether there were conditions or 
warrantees in the contract. 

If the breach is of such a kind or takes place in sucii 
circumstances as reasonably to lead to the inference that 
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fiiihilar breaches will be committed in relation to subsequent 
deliveries, the whole contract may there and then be regarded 
as repudiated and may be rescinded. If, for instance, a buyer 
fails to pay for one delivery in such circumstances as to lead 
to the inference that he will not be able to pay for subsequent 
deliveries; or if a seller delivers goods differing from the re¬ 
quirements of the contract, and does so in such circumstances 
as to lead to the inference that he cannot, or will not, deliver 
any other kind of goods in the future, the other contracting 
party can at once cancel the contract. 

(а) PfomisoT^s Breach: —A breach of contract by the pro¬ 
misor may take place as we have noticed when, (a) he refuses 
to perform the contract, or (6) he renders himself disabled 
to perform the contract, or (c) fails to perform it, or (d) when 

his action or conduct it becomes impossible of performance. 

(S. 39). ^ ^ • 

(б) Promisee^$ Breach : —When the promisor is ready and 
willing to perform his part of a contract but the promisee 
refuses to accept such offer there is a breach of contract, so 
far as the promisee is concerned, discharging the promisor 
from his liability, (S. 38). But in the case of reciprocal pro¬ 
mises the party, who prevents the other from performing 
his promise, is liable to compensation when the order, in 
which the reciprocal promises are to be performed, is ex¬ 
pressly fixed by the contract. (Ss. 52 and 53). 

Remedies for breach of contract : —^The injured party upon 
a breach of contract is entitled to the following remedies: — 
^ (a> Exoneration from further performance, 

(h) A right to sue upon Quantum Meruit, 

{c) Right of action upon the contract. 

Quantum Meruit : —The injured party may bring a suit, 
when a breach amounts to a discharge, for the value of so much 
as has already been done, that is, for amounts proportionately 
to the work actually done. As to the proportion of the com¬ 
pensation it depends on certain circumstances under which the 
law will imply a right, or it can be inferred from the conduct 
of the parties. But the injured party can recover only where 
the performance of the entire work was not the essence of the 
contract and there was no stipulation of any specific amount 
for the entire work. When under the terms of the contract 
one has to do a certain piece of work for a certain lump sum 
and be performs only a part of that work, he is not entitled to 
claim anything at all for what he has done, merely on the 
ground of breach of contract by the other party. But he can 
(daim the compensation on the principle of quantum meruit^ 
if he can show' that it was the other party who rendered it 
impossible for him to continue the work. In Sumpter v. 
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Hedges tl8083, 1 Q.B* 67St there was a oaiitract to build a 
certain building for a lutnp gum. The builder abandoned the 
work half finished. The other party then finished it himself. 
The party who failed to finish the work claimed for that part 
of the work which he had done," but it was held that he was 
not entitled to claim anything. In this case the principle oi 
quantum meruit was not available to the party at fault, be¬ 
cause the Court held that to get that benefit there must be a 
fresh contract for the work already done. 

The right of action may be studied under the following 
heads. A. Damages, 

The party at whose fault the contract is broken is liable 
to pay compensation or damages to the other party. (S. 73). 

Damages are of two kinds: — 

1 . General, or 2. Special. And compensation is granied 
up to the stipulated amount by way of penalty. (S. 74). 

The other remedies are: — 

B. Decree for specific performance, or 

C. An injunction to enforce the promised act, or 

D. Cancellation. 

A. Damages:— ^T^^'hen the damage is unascertained in the 
terms of the contract the Court has to ascertain it upon a 
breach of it. Damages are recoverable when thev arise 
naturally, that is, according to the usual course of things out 
of the breiich, or when they are such as may reasonably be 
supposed to have been in the contemplation of the party iv 
the time they made the contract as to the probable result o- 
the breach, {Hadley v. Bojtendale (1854), 9 Ex. 41). In tlii 
case a mill-owner sent for repairing a broken shaft, but thf 
earner who took the shaft to the repairer delated in deliverim 
the same to the latter and in consequence the mill-owner di 
not receive the new shaft for some time, and as such the wor 
of his mill was stopped. Upon this the mill-owner brought 
guit against the carrier for the loss of profit which he migl- 
have made if the new shaft from the repairer would ha\ 
arrived in time. But the Court held that he W'as not entitle 
to the same. 

Any damage for breach of contract is allowable only 
comp^naation . There can be no exemplary damage in ca 
oTany tort. Again the measure of damage is not in any w- 
affected by the motive or the manner under which a breji> 
takes place. In Addis v. Gramophone Co, 119091 A.C. 48 
it was held that upon a wrongful dismissal of a servant he 
not entitled to cotnpen^atioE, so far as his injured feeliugs ^ 
concerned, or so far as it was difficult for him to obtain a 
other job. But it was held that an actor may recover dam® 
for the loss of publicity when he had been wrongfully preVv 
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e<i from appeayiug under the terma of tis contraot m a pUy 
wher® he would have taken the leading part* (Wither$ v. 
Oenertd Thmtre Corporation, [19331 2 K.B* 636). 

Aa damage is allowed as ^^^ompensation, it is proper that u 
person injured must take all reasonable steps in order to 
mitigate the extent of damage caused by the breach of pro¬ 
mise by the other party. 

Liquidated damages and penalty : —The parties to a con¬ 
tract very often stipulate that on the breach of performance 
by any one of them a certain specific amount would be assess¬ 
ed as compensation, or compensation would be assessed at a 
cerUun specific rate. Thus we see that there is a distinction 
between liquidated damage and penalty. When there is a 
diiSiculty regarding the assesssment of damages upon a breach, 
the parties very often, for the sake of convenience, reduce the 
damages to certainty for themselves by specifying an agreed 
sum in the contract itself. If this sum is the genuine pre- 
estimate of the damage, it is known as liquidated damage. If, 
on the other hand, the sum is fixed in terrorern, that is to say, 
as a penalty for violation, it is called penalty. {Dunhp v. 
New Garage etc., Co., [19151 A.C. 79). 

^*1. If the contract is for a matter of uncertain value, and 
the fixed sum is to be paid for the breach of one or more of its 
provisions, this sum may be recovered as liquidate^ damages. 
But the sum must not be unreasonable or extravagant having 
regard to all the circumstances of the case. If it is, it will be 
a penalty. {Dunlop v. New Garage Co., [19151 A.C. 79). 

^*2. If the contract is for a matter of certain value, and 
on breach of it a sum is to be paid in excess of that value, 
this is a penalty and not liquidated damages. {Astley v. 
Wehlon (1801), 2 B. & P. 346). 

*'3. If the contract contains a number of terms, some of 
certain and some of uncertain value, or some of great and 
some of trifling value, and a fixed sum is to be paid for the 
breach of any of them, there is a presumption that this is a 
penalty. {Dunlop v. New Garage Co., [19151 A.C. 79 and 87) 

^*An illustration of (1) is afforded by clauses in building 
contracts to pay a fixed sum weekly or per diem for delay; 
or, in the case of a tenant of a public house to pay to the land- 
lotd a fixed sum as penalty on conviction for a breach of the 
licensing laws. 

'^An illustration of (2) is a promise to pay a large sum ii 
a smaller were not paid by a fixed day. The rule is harsh, 
for a ina» might suffer serious loss by the non-reeeint of 
esMWBcted payment; yet he can only recover the smaller sum. 
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‘'On tiie otW liand, it is no penalty to provide that if a 
debt is to be paid by instalments, the entire balance of unpaid 
instalments is to fall due on default of any one payment, or 
that a deposit of purchase money should be forfeited on 
breaoh of any one of several stipulations, some important and 
some trifling. 

"An illustration of (3) is offered by Kamble v. Farren 
(6 Bing. 141). Fatten agreed to act at Covent Garden Theatre 
for' four consecutive seasons and to conform to all the regula¬ 
tions of the theatre; Kamble promised to pay him £3 fls. for 
every night during those seasons that the theatre should be 
opened for performance, and to give him one benefit night 
for each season. For breach of any term of this agreement 
by either party, one in default promised to pay the other £100, 
and this surii was declared by the said parties to be ‘liquidated 
and ascertained damages and not a penalty or penal sum or in 
the nature thereof.’ Farren broke the contract and the Court 
refused tO allow the entire sum of £1,000 to be recovered." 

Section 74 of the Contract Act lays down that where there 
is penalty stipulated for, the Court may grant reasonable com¬ 
pensation tor a breach of the contract not exceeding the 
amount so named. And under that section a stipulation for 
increased interest from the date of default may be a stipula¬ 
tion by way of penalty. But as regards any bail-bond or re¬ 
cognizances, the breach of any of its terms may entail a pay¬ 
ment of the entire amount mentioned therein. 

B. Specific performance:— Under certain circumstances 
a party aggrieved by the breach of contract may claim that 
the other party should be compelled to specially perform 
his j>art of the coiitra<‘t by a decree of the Court. But specific 
performance will not be granted when the granting of dam¬ 
ages would be an adequate remedy. 

“The remedy bj specific performance was invented and 
has been cautiously applied, in order to meet cases where the 
ordinary remedy by an action for damages is not an adequate' 
compensation for a breach of contract. Jurisdiction to compel 
specific performance has always been treated as discretionary, 
and confined within well-known rules." {Ryan v. Mutual 
AHsoemtion^ 118931 1 Ch. 126). As for instance, in the case 
of a breach of contract for the sale of land, damages may be 
an insufficient remedy. In the case of sale of goods, ordinary 
damages are regarded as sufficient, unless the goods are of u 
special beauty, rarity, or interest. Specific performance is 
not granted also where it is impossible for the Court to see 
the exclusion of the contract by s^ific performance, as for 
instance, it is not possible for a Court to enforce a coitract 
of employment or for supply of goods. 
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Agaiii specific performaaoe is not granted where the con¬ 
tract is not certain, fair and just. Moreover, specific per¬ 
formance of a gratuitous promise-is not allowed* 

The doctrine of part performance is an equitable doctrine 
under which even though a contract is required to he in 
writing, it may be valid without such writing when one of 
the parties to it has done acts in performance of his obliga¬ 
tions under it. Thus in Rawlinson v. Ames, [19253 I Ch, 96, 
a lessee under a verbal contract wanted certain alterations 
of a flat before the execution of a lease and the owner made 
those alterations at his request. It was held that oral evi¬ 
dence is admissible for proving the agreement for the lease 
as the doctrine of part performance comes into play. In 
order that the doctrine of part performance may be applied, 
the promisor must act on the faith of the promise of the 
other party so as to change his position. But this doctrine 
of part performance is restricted to cases in connection with 
the possession or use of any property. In McManus v. 

(1887), 35 Ch. D. 081, Kay, J., observed as follows:—“It is 
probably more accurate to say that the doctrine of part per¬ 
formance applies to all cases in which a court of equity 
would entertain a suit for specific performance if the allegi^u 
contract had been in writing.^’ (See S. 53A of the Transfer 
of Property Act, and S, 27A of the Specific Relief Act) 

C. By Injunction: —An injunction may be granted by a 
Court uhere damages would be inadequate and where the 
enforcement of specific performance would also be difficult of 
attainment by the Court. Thus in the Metropolitan Electru 
Supply Co, V. Gender, f 19013 2 Ch. 807, there was an express 
agreement to take the whole of the elerdric supply from the 
company, and it was held that an injunction may be granted, 
because the purport of the contract was a negative promise 
that he would pot take electricity from anywhere else. 

In tKe case of contract for personal services a Court would 
■‘Ordinarily grant an injunction for compelling performance of 
a negative promise. This in Lumley v. Wagner (1852), 1 
I>e C, M & G 604, Mrs. Wagner agreed to sing at Lumley’s 
Theatre for a certain time, and not to sing elsewhere. Suhse 
quently she refused to sing there, and thereupon the Court 
granted an injunction restraining her to sing elsewhere, but 
refused to grant an injunction regarding the positive engage¬ 
ment to sing at Lumley^s Theatre. 

'‘The Courts have refused in contracts of personal servijc 
to enforce by injunction anything but a stipulation not to do 
some specific thing, nor will they grant an injunction wh( n 
its substantial effect would be to enforce the defendant 
specifically to perfomt his agreement/" 
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III the case of Warner Brothers Pictures v. Nelson^ 119373 
I K.Ti. w&, a film actress agreed that she ^would serve only 
for a certain period in that conapany and during that time she 
would pot serve anywhere else. But subsequently she secured 
another engagement elsewhere and repudiated the former 
agreement. Xn this case an injunction was gx-anted by 
Branson, •)., who observed thus—“The conclusion to be drawn 
from the authorities is that where a contract of personal 
services contains negative covenants the enforcement of which 
will not amount either to a decree of specific performance of 
the positive covenants of the contract or to the giving of a 
decree under which the defendant must either remain idle oi 
perform this positive covenants, the Court will enforce those 
negative covenants 5 but this is subject to a further considera¬ 
tion. An injunc tion is a discretionary remedy, and the CoUr^ 
in granting it may limit to what the Court considers reason¬ 
able in all circumstances of the case.’’ 

1). Cancellation: —Upon a breach of contract the injured 
party may also ask for the cancellation or the setting aside of 
the contract and thereby relieve him from any obligations 
under the same. 

INDEMNITY AND SURETYSHIP 

Characteristics of contracts of indemnity and guarantee; — 

A contract of indemnify is a contract by which one promises 
to save tlie other from loss caused by the promisor or by a 
third person. (S. 124), An insurance contract is a contract 
of indemnity. (Sec law of fire or marine insurance). Where^ 
as a conircct of guarantee is a contract to perform the promise 
or discharge the liability of a third person. The person in 
respect of wJiose default the guarantee is given is called the 
pTiftcipai debtor. The person to whom the guarantee is given 
is called the creditor. The person giving tlie guarantee is 
termed surety. (S. 120). For example, A contracts to indem¬ 
nify B against the consequences of any proceedings which C 
may take against B in respect of a certain sum of 200 rupees. 
This is a (’ontract of indemnity. 

a contract of guarantee there must always be a con¬ 
currence of three persons; principal debtor whose liability 
may be actual or prospective, a creditor, and a third party 
who in consideration of some act or promise# on the part of 
the creditor, promises to discharge the debtor’s liability, if the 
debtor fails to do so. 

The case of Guild v. Cenard (1894), 2. Q.B. 885, affords 
a good illustration both of a guarantee and of an indemnity, 
The plaintiff at the request of the defendant accepted the bills 

c - • 
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promise froia the defettdant that he Would, if necessary, uleet 
the billB at maturity. Later the firm got into difficulties atid 
the defeitdaut promised the plaiutiff that if he would accept 
their bills the funds should in any event be provided. The 
first promise was a guarantee, the second an indemnity.’’ 

Consideration for guarantee i —In every Contract, we have 
seen, there mtist be some considei’ation. In a contract of 
guarantee also there must he some consideration, for example, 
forbearance to sue the principal debtor or delivery of goods to 
him, i.e., anything done or promise made for the benefit of the 
principal debtor upon the intervention of the surety. (S. 127). 

Imiplied hidetxmit : —A contract of indemnity may be either 
express or implied. An indemnity may be implied or inferred, 
^here is an implied contract of indemnity by the principal 
against the consequences of lawful acts of the agent. 

Imienmity .holder :—When the promisee in a contract of 
indemnity is compelled to pay damages in respect of the 
matter relating to the indemnity {a) he may recover the same 
from the promiwsor. {b) If he incurs cost in bringing or de¬ 
fending a suit in respect of the matter of indemnity, he is 
entitled to recover the same also, provided he acted according 
to th-^ orders of the promisor and behaved like a prudent man 
(c)*Bc may also recover any money paid under a compromise 
*of a l=JUit as aforesaid, if he did not violate the orders of the 
pruttiite, and otherwise acted like a jirudent man. (S. 125). 

$iirefyship and insurance compared: —Both kinds of contracts 
require to a certain extent uhcrniriae fidei. But this is not 
80 in all cases, as in a contract of insurance the insurer has 
ordinarily no definite knowledge about the risk, but in a 
suretyship contract ordinarily the surety knows the risk, being 
acquainted with the debtor. The creditor does not ordinarily 
go to the surety and explain the risk or ask him to undertake 
it. 

Continuing guarantee:—A guarantee relating to a series of 
transactions to be performed by the principal debtor is a 
oontinuing guarantee. (S. 129). A in consideration tfiat B 
will employ C in collecting the rent of B’s Zemindary, pro- 
tnises to*be responsible to the amount of 5,000 rupees, for the 
due collection and payment of those rents. This is a continue 
ing guarantee. Here the guarantee relates to the collection of 
rents from time 1o time., Similarly a continuing guarantee 
may relate to the supply of goods Irom time to time. {Vide 
Ulus. ( 6 )). ^ ; 

A continuing guarantee may be revoked or withdwien as 
to future transaction, oy notice to the creditor. (S. Une 
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ajirety is tlie:a discharged from further liability excopi^g his 
liability already incurred for past transactions prw tp the 
giving of the notice. 

In case of a “continuing guarantee where the consideration 
is divisible, the surety may be discharged from future liability 
by giving notice of revocation. But where the consideration 
is given once fpr all, e,g,, lor granting a lease or for the honesty 
of the servant^ it cannot be revoked except when there is an 
express stipulation to that effect. 

A continuing guarantee may also be revoked or terminated 
by the death of the surety with respect to transactions made 
after the death of the surety, unless there is a special provision 
in the contract making his heirs or legal r^resentatives liable. 
(Durga Priya v. Durga Pada, 55 Cal. 154). In ease of co¬ 
sureties, the death of one does not affect the liability of the 
other, so far as any transaction after the death of the former 
IS concerned- 

Rights of surety: —The surety is entitled to take such action 
as the creditor would have taken when the surety pays or per- 
forms all that he is liable for, upon default of the principal 
debtor. He is thus invested with the rights of the creditor. 

140). 

A surety is entitled to the benefit of every security given 
by the princij)ol debtor at the time of the suretyship contract. 
It the creditor loses or parts with the securities without the 
consent of the surety, the surety is discharged to the extent 
of the value of the securities. (S. 141). There is an implied 
promise in every guarantee to indemnify the surety. The 
surety is entitled to recover the amount rightfully paid by 
him under the guarantee. (S. 145). 

Liability of surety:—It is co-extensive with that of the 
principal debtor (S. 128), as to the time of its accrual or 
extent. The liability of the surety does not come to an end 
upon the death of the principal debtor, but it is extinguished 
when the claim against the principal debtor becomes in¬ 
operative. 

When default is made by the principal debtor, the surety 
may be made liable for the payment or performance under 
the contract, and the creditor may proceed against him, unless 
there is an express stipulation in the contract of guarantee 
that the creditor must in the first instance proceed against 
the principal debtor. 

Though surety’s liability is co-extensive with that of the 
prncipal debtor yet the remedy a^ainet the surety may be lost 
W lap^e of time, while the remedy against the princi|inl 
debtor k kept aliye by payment or acknowledgment, / 
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IMscfaarge surety : —surety may be discharged in any 
of the following instances: — 

(i) By variation of the terms : —When any variance is mad© 
in the terms of the contract between the principal debtor and 
the creditor, without the surety’s consent, it will discharge 
the surety for transactions subsequent to the variance. (S. 
133). When a guarantee relates to the honesty of a servant, 
any alteration in the nature of his service without the surety’s 
consent will discharge the surety from future liability. But a 
surety is not discharged if the alteration of the terms of the 
contract is not material or nqt prejudicial to the surety. 

{ii) By discharge or release of the principal debtor : —The 
surety is discharged when the principal debtor is discharged. 
This happens by the substitution of a new contract or by any 
act or omission of the creditor, which is injurious to the surety, 
or is inconsistent with his rights. When the creditor takes a 
fresh security from the debtor, the surety is discharged, (tllus. 
(a).) A contracts with B to grow a crop of indigo on his land 
and to deliver it to B at a fixed rate, and C guarantees A’^ 
performance of this contract. B diverts a stream of water 
which is necessary for irrigation of A’s land and thereby 
prevents him from raising the indigo. C is no longer liable 
oh his guarantee. When the creditor by his own act or negli¬ 
gence makes dhe discharge of the obligation by the principal 
debtor impossible, the surety is discharged. The ‘omission’ 
of the creditor appears to refer to the failure of the creditor 
to perform his part of the contract, as for example the illus¬ 
tration (c) of section 134, wherein C the surety was discharged 
because the creditor, who was to supply the timber for the 
building of liis house by A, failed to supply the same. 

Section 137 lays down that a mere forbearam^e to sue the 
principal debtor does not discharge the surety, unless such 
forbearance was the result of an agreement not io sue. The 
omission to sue Avithin the jieriod of lirnitaiion may be taken 
to be nothing more than a mere forbearance to sue. Again 
release of one co-surety does not discharge others. (S. 138). 

(Hi) By composition^ extension of time or agreement not 
to sve : —When the principal debtor and the creditor agree by 
way of a new (contract to compound or to extend time or to 
agree not to sue, the surety is discharged. (S. 135). 

But the surety is not discharged when the contract to give 
time to the principal debtor is made by the creditor with a 
third person and not with the principal debtor. (S, 136). 

The surety guaranteed the honesty of a servant. The 
employer crotinued to employ him even after the servant was 
guilty of dishonesty in the course of his service and did not 
inform the surety about this. Subsequently the servant com- 
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mitted other acts of dishonesty. It was hold that the surety 
was not liable. Phillips r. Foxall (1872), L.E. 7 Q.B. 666. 

(iv) By act or omission impaiiring surety^ eventual 
reimdies: —When the creditor does any act which is incon* 
sistent with the rights of the surety, or omits to do any act 
which is requiied to be done by him in the discharge of his 
duties towards the surety, and the eventual remedy of the 
aurety against the principal debtor is thereby impaired the 
surety is discharged. (S. 139). B contracts to build a ship 
for C for a given sum, to be paid by instalments as the work 
reaches certain stages. A becomes surety to C for B’s due 
performance of the contract. C, without the knowledge of A, 

J >re-pa^s to B the last two instalments. A is dischsllrged by 
lis pre-payment, ('illus. (a) ). 

A puts M as apprentice to B, and gives a guarantee to B 
for M’s fidelity. B promises on his part that he will, at least 
once a month, see M make up the cash. B omits to see this 
done as promised, and M embezzles.* A is not liable to B on 
his guarantee, (illus. (c) ). 

Contribution amongst Co-sureties: —When more than one 
person stand as surety for a fixed sum without any limitatimd 
to the extent of their liabilities, each of them shall pay the 
entire amount or the part of it which remains unpaid by the 
principal debtor. (S. 146). But in the case where the liahi^ 
lity of each of the co-sureties is limited under the terms of the 
contract, he is liable to contiibute towards the debt upto tha^ 
limited extent. The illustrations to the section explain the 
matter. 

Co-sureties who are bound in different sums (liahiliiy 
different according to the terms of contract) are liable to pay 
equally as far as the limits of their respective obligatioM 
permit. (S. 147). 

W^hen a guarantee is given on condition that another cso- 
security will join it, the guarantee is invalid if the other 
person does not join it, (S. 144). 

Invalid guarantee: —A guarantee obtained by misrepresen¬ 
tation of a material fact, or by keeping silence as to material 
t'ircumstances, is void. ^Ss. 142 and 143). 



CHAPTER VI 
SALE OP GOODS 


{Indian Sale of Goods Act^ No, III of 1930,) 

Hwtoary; ^Before the pd-ssing of the Indian Contract Act 
o| 1872, the law relating to the buying and selling of goods 
of moTables was lull of uncertainties. Ch. VII of the Indian 
Contract Act was the first attempt to codify the law relating 
to sale of goods. It too proved deficient, as it failed to meet 
the growing complexities of modern business transactions. To 
remedy this defect the Indian Sale of Goods Act was passei^ 
in 199^ on the model of the English Sale of Goods Act 1893 
(fi 6 & 67 Viet. Ch. 7 I), with a few modifications to suit the 
peculiar Indian cx)nditions. Amendments were made in 11K58 
and 1940. 

* Sale of goods and an agreement to sell : —In a sale of goods 

property in th^ goods passes at once from the seller to the 
Wiyer as soon as a contract is made. 

\ It is to be distinguished from an agreement to sell in 
W'l^iqh the transfer of goods takes place at some future date 
^ fubifei^t* to the fulfilment of certain conditions. An agree- 
IdMt to sell becomes a sale when the fixed time elapses or 
llni <Sonditions are fulfilled subject to which the property is 
^nnS^ferred. (S. 4 (3) ), When the buyer obtains the goock 
the terms of the agreement the sale is complete. The 
nnd obligations of the parties to the contract are not 
the same in a contract for sale as in an agreement to sell. 

When a sale is complete the risk of loss of the goods is 
wjth the buyer, whereas in a mere agreement to sell it is 
With the seller. Jn a sale the remedy of the seller in default 
of the payment of price is a suit for the same (S. 65 (1) ); 
whereas in an agreement to sell his remedy is to sue for 
damages for non-acceptance of goods. (S. 5G). The remedy 
of the buyer under an .agreement to sell is to sue the seller 
for damages for the non-delivery of the goods 
or for the 8 pe|ific perfonnance of the contract. (Ss, ^57, 58). 

Formi|Uties pf the contract of sale of goods : —^A contract of 
sale of goods is a contract whereby the seller transfers or 
agrees to transfer the property in goods to the buyer for a 
gu«S of money. (S. 4 ( 1 ) ). 

t% a contract of sale we find a seller^ a buyer, and a 
mmmf consideration for the agreemeilt between the two. The 
seller and the buyer must be persons 
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^ejjitfence for tlie pitrchase or sale of goods. Tlie oflW and 
fepceptance may be oral or iu wifoog. A contract of ude 
*feay alw) be implied from the conduct of the parties. It may 
be absolute or co n ditiona l. The contract may provide & 
iipmediate deEvery and cash payment, or for payment by 
instalment, or for postponement of both delivery and pay¬ 
ment. (S- 5), 


Seller :—Seller or vendor means a person who sells or 
agrees to sell ^ods, but does not include a person who has 
merely an option to sell. (S. 1 (13) ). 

Buyer :—A buyer is a person who buys or aCTees to buy 
goods. (S- 1 (1) ). IJut a person who has merely an option 
to buy does not become a buyer unless the option is exercised. 
(S. 24). 

/Voperfy It mgMSJh£_ggnei 3 li)TO^^ gOods and 

not merely a special property (S. _1 (TT) ). ThusTFdtenotes 
complete ownership in goods as distinguished from other 
interest iu property short of ownership. As fox example the 
pledgee’s interest in the goods pledged is a special iptere^t, 
while the general property in the same remains lyith thfe‘ 
pledgor. Thus property in goods must be distingui^ed 
from the limited or special right which is called ‘pqs^ea^n’. 


Subject>Matter of Gmtract 

. . H ii i 

Goods \—^The term includes every variety of 1^ 

pexty exc^ptinj? acjtionable claws and moaey, %i 
stocks, stares, growing crops* grass and ttings 
or forming part of the land which are agreed to he 
before $ale or under the contract of sale, (S. 1 (7) )* ii 

^ &hip is infdmiadjn the term ‘goods’. {Behnke v* 
fih ipmngCo^^ 

Future goods : —’The goods which form the subjectHEdll^^ 
of a contract of sale may be either existing goods own#d 
possessed by the seller or goods to be manufactured or 
ohitsed by the seller after the making of the contract* (St* ^ 

There may be a contract for a sale of goods the acquisition 
of which by the sellei depends upon a contingency, A con* 
tract for a present sale of future goods is ^(tothing but m 
agreement to sell the goods. (S. 6 (3) ). 

Sp 0 cifw goods means goods identihed and a^eed upon at 
^hf! time of the contract of sale as distinguished from nn- 
ascertaihed goods. (^(14) ). « i 

L t^rish^d goods :—^When is a contract of sale m 

goods and ihj^ goods have tvithout the knowledge 
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so limma^sd a« M longer miaWs^ 
dmerip^OE^ the contract will be void. fS. 7). TMs rule bolds 
^ooi also in a case where there is a contract for the sale of 
spmfic goods and a part of the goods has already ceased to 
eG?:ist Without the knowledge of the parties. {Barrow Lane & 
Ballmd Ltd. v. Phillips & Co., Ltd., 119291 1 K.B. 574). 

If the specific goods about which an agreement to sell is 
znadef perish or become so damaged as not to answer descrip- 
’tion without any fault on the part of the parties subsequent 
to the agreement and before the risk passes to the buyer, the 
agreement may be avoided by either party. (S. 8). In a con¬ 
tract for sale of 200 tons of potatoes to be grown on a parti¬ 
cular fields the delivery of the goods became impossible by 
^ason of the failure of the crop for no fault of the seller, and 
it was held that the seller is to be excused for such non-deli- 
very. {Howell V. Coupland (1876), 1 Q.B. 258). 

Pric ^: —^The cCnsideration that passes for the sale of goods 
is Jhoney. If the consideration for the transfer of goods is 
other kinds of goods it is not a sale but an exchange by barter. 
If the consideration for transfer consists partly of goods and 
partly of money it is to be regarded as a contract of sale. 
lAUrid^e y. Johnson (1857), 7 E. & B. 885). 

I’he price for a sale may be fixed by the parties, or may 
be settled in a manner agreed upon, or may be determined 
from the dealings between the parties; and when it cannot be 
4ip determined the pii'ice must be a reasonable price. (S. 9). 

parties may also stipulate that the price may be settled 
1^4 valuer appointed by them. If the valuer cannot or does 
moi make the valuation, the agreement becomes void. If the 
valuer is prevented from making the valuation by the fault 
of a party, the other party is entitled to damages against the 
former. The buyer must pay a reasonable price when the 
goods had been delivered to him, and the valuer cannot or 
dues not make any valuation. (S. 10). What is a reasonable 
price will depend upon the circumstances of each particular 
case* 

In contracts of sale the amount of increased or decreased 
duty is to be added to or deducted from the price. (R. 64A). 
^ Cooditions and Warranties:—Contracts of sale are often 
mude subject to certain stipulations. It is important to deteiv 
mine whether these slipulations are or are not the essence of 
contract. 

A stipulation regarding the subject matter of sale may be 
either a condition or a warranty* A condition is a stipulation 
essential to the main purpose of the contract. It is a represen¬ 
tation that a thing is or shall be, on the truth of which tike 
contr«ict depends. It goes to the root of the contract* A 
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a« «tipulatioll collateral to the purpose oaf eatt 
pjtess object ol tlie ooiitr&ct., 

^Stipulation as to time for pa 2 /mefit:•—^Oifditiariiy the tinae' 
foir paviheut of the price is oot the essence of ike donmmt for 
sale of j^oods. Under the terms of a partimilEt contract tha 
time for payment of the price may hecokne the essence of the' 
contract. (S. ^l), There is n presumption that the stipula¬ 
tion as to time of payment is not an essence of the oontradt^ 
but any other stipulatito, e a stipulation as to the time of | 
delivery, may or may not be the essence of the contract ac^l 
cording to its particular terms. * 

Breach of condition or warranty x —The distinction be¬ 
tween a condition and a warranty lies in th^ effect of their 
breach. A breach of condition entitles the aggrieved party j 
to repudiate the contract; while a breach of warranty gives] 
rise to a claim for damages, h\i \ pot a right to reject goo^ S 
or to repSaiatc the contTim. ^12 WW) maylSTlq* 
the breach of warranty in diminution or extinction of price. 
The measure of damages for breach of warranty is the esti¬ 
mated loss directly and naturally resulting in the ordinary 
course of events from such a breach. (Bostock & Co,^ v* 
Nicholson & Sons, [19041 1 K.B. 725). Whether a particular 
stipulation in a contract for sale of goods is a condition or 
warranty depends in each case on the construction of the con¬ 
tract. A stipulation may be a condition though called a 
warranty in the contract. (S. 12 (4) ). 

But there are many cases in which it is difficult to deter*^ 
mine whether a stipulation is a condition or a warranty, and 
hence the Sale of Goods Act lays down certain rules of inter¬ 
pretation. (a) When the contract is not severable and the 
buyer has accepted the goods, or (f>) where the property in 
the goods has passed to the buyer in a contract for specific 
goods, be can only claim damages even when there was a 
breach of condition. The buyer may, in a contract subject 
to a condition to be fulfilled by Ihe sellei, instead of repudiat¬ 
ing the contract, waive the condition and treat the breach of 
the condition as a breach of warranty entitling him to 
damages. 

When after a breach of a condition the party entitled .o 
terminate the contract accepts the performance, or otherwise 
treats the contract as existing, the condition becomes effective 
only as a warranty enabling him to claim damages only. (S. 

ml 

^*When the subject-matter of a contract of sale is a specific 
eatisting chattel, a statement as to some quality possessed by 
trr aftaohing to such chattel is a warranty, and not a condition* 
nnJesa the absence of such quality or the possession of it te a 
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mialklr BXimM imkm the tki^g eold AiSktmi m kind ik» 
thing as described in the contract/* (HmrrUim v, Kmimlm 
FmUr^ Q 9 X 71 1 K.B. 610), 

Cmmm Bniptnr:—(Let the buyer be on bis guard). The 
genenai principle of law is that it is the duty of the buyer co 
make himself acquainted with the defects, if any^ of the goods 
h-e is purchasing; the seller is under no obligation to vouch¬ 
safe expressely or by implioution for the quality or fitness, 
encept in cases of misrepresentation and fraud. Thus ordi¬ 
narily there is no implied warranty or condition as to the 
quality or fitness of goods supplied for any particular purpose 
under a contract for sale. 

But the law now implies certain condition or warranties 
as to title, quality, and fitness of goods, unless they are ex¬ 
pressly excluded by the terms of the contract or unless the 
circutastanees are such as to show a different intention. 

Omditiotia itnphed by law: — 

(a) As to tith:- —There k an implied condition on the part 
of the seller that he has a right to sell the goods, and in the 
case of an agreement to sell, he will have a right to sell the 
goods, at the time when the projierty is to pass. (S. 14 (a) ). 

Thus when a man exposes goods for sale in his shop, it iS 
implied that he has a good right to sell them. 

(b) hx sale hx/ description :—^There is an implied condition 
in a contract for the sale of goods by description that the goods 
will correspond with the description, and if the sale is by 
sumpie as well as by description, it is not sufficient that the 
bulk of the goods corresponds with the 8ami)le if the goods 
d^ not borrespond with the description* (R. 16)* 

In Vurley v. Wlnppy Q9001 1 Q-B. 613, the plaintiff agreed 
to sell and the deiendant to buy a reaping machine which was 
not seen by the defendant. The plaintiff stated that it was 
only one year old and very slightly used. After the delivery 
of |he machine, it was found not to correspond with the plain- 
tiff*s description, and the defendant returned it. In an action 
to recover the price it was held that it was a sale of goods by 
description, and hence x condition was implied that the 
machine should correspond with that description. 

(<?) Bale of manufacinred goods :—In the case of a sale of 
goods by description* whether the seller is the producer or 
not—there is gin implied condition that they are of merchant¬ 
able quality. That is they must be saleable at that time by 
the same description. iR. 16 (2) ). For example the cement 
which has hardened into stone by water ia not of mercbantable 
quality. {Montmal Lights Heal & Power & (Jo* v. Sedgwick^ 
llSlOl A.C. 598). This rule applies to the sales oter tbe^ 
botmter. {MorelU v. Fitch & Gibbon^, tl9281 2 K.B. 6S6). 
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fof 0 ^rticiihr pnrpds^ the buyer ex¬ 

pressly ot by implicetiott tushes it known to the seller ibe 
particular purpose for which the goods are required, and it is 
shown that the buyer relies on the skill or Judgment of the 
seller, there^is an implied condition that the goods must be 
reasonably fit for the purpose for which they are intended. 
For example when a person buys a hot water bottle, there 
is an implied condition that the bottle purchased is fii for hold¬ 
ing hot water. (Priest v. Last, Q9031 2 K.B. 148). But if the 
buyer examines the goods and the defects are such as would be 
revealed on such an examination there is no such implied con- 
cliilon. (Thomett & Pehr v. Beers & Sons [19193 1 K.B. 486) 
But if a specific article is sold under its patent or trade 
name there is no implied condition as to its fitness for any 
particular purpose. CS. 16 (1)1. But if the buyer while using 
a trade njime indicates that he relies on the seller’s skill and 
judgment for its being used for a particular named purpose, 
he does not buy it ^under a trade name.’ (Baldry v. Matshmll, 
119261 1 K.B. 260). Even a partial reliance by the buyer on 
the skill and judgment of the seller will bring the ease within 
this section. (Camwell Laird v. Mangcmese Bronze & Brass 
Ltd,, 119343 A.C. 402). 

A vshop girl was given a bottle of ginger beer by a friend 
of her who brought it for her. She drank a part of the con¬ 
tents before discovering a dead snail in the bottle. The dis¬ 
covery gave her a shock and caused her illness. It was held 
the maker of goods when he sends them out in the form in 
which the ultimate buyer will consume them, is to exercise care 
and attention even though the ultimate buyer makes no con¬ 
tract with him. (M'Ahsfer v. Stevenson, [19323 A.C, 562), 
When one took milk from the company and after consum¬ 
ing it was infected by typhoid germs contained in it, it wa-S 
held that there was an implied condition that the milk 
reasonably fit for consumption. Frost v. Aylesbury Dairy Co^ 
C19053 1 K.B. 608). 

(c) IJsage of trade :—-There may also be a condition as to 
quality or fitness of a thing according to the usage of a parti¬ 
cular trade. This is entirely a question of evidence. Thus 
when goods are ordered from a manufacturer of those goods, 
there is an implied condition that the goods ordered should 
be those which are manufactured bv the seller. (Johnson v. 
Baylton (1881), 7 Q.B.D. 438). 

(/) Sah by sample: —In a contract of sale by sample there 
are thesn implied conditions:— (a) that the bulk shall corres¬ 
pond with the sample in quality; (h) that the buyer shall have 
a reaeonaWe opportunity of o&mpa^ing the bulk with the 
sample^ iSioufh v, Hughes (1871), L.E. 6 Q.B. 597); and th4t 
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(^> the goods,shall frea fwm my defect reutdering them 
uamerchauiable, which would not be apparent on reasonable 
eacamihation of the sample. (S* I 7 )- , 

• An ejipress condition in a contract does no negative an 
implied condition according to the pijovisions of the Act, unless 
the latter is inconsistent with the former. Thus the existence 
of a special condition that the goods should be passed after 
the survey by a certain officer, does not negative an implied 
fX»ndition that they shall be fit for the purpose for which they 
were intended. 

Implied warranty: —In a contract of sale there is an 
implied warranty that the seller has a right to sell the goods 
(S. 14 {a) ) and that the buyer shall have and enjoy quiet 
possession of the goods purchased. (S. 14 (b) ). In such a 
case there is an implied warranty that the goods are free from 
any charge or encumbrance unknown to the buyer before or 
at the time of the contract. (S. 14 (c) ). But a contrary 
intention may appear from the circumstances of any parti¬ 
cular case. In case of sales in execution of a decree or of a 
distress xcarrant or in case of sale of forfeited pledges by a 
pawn-broker, there is no such implied warranty. Theipe is 
also a warranty of fitness for a particular purpose according 
to the nsage of trade, (S. 16 (3) ). For example, there may 
he H warranty that certain goods are not sea-damaged accord¬ 
ing to the usage of a particular trade. {Jones v. Bowden 
(1813). 4 Taunt. 847). These instances of implied warranty 
may exist in a contract of sale of goods, even when there are 
express warranties in the same, unless the former is inconsist¬ 
ent with the latter. (S. 16 (4) ). 

When anv goods to which a trade marJc is applied xhe 
seller shall be deemed to warrant that the mark or description 
is genuine. If it is not genuine the fact must be expressed in 
writing. (S. 17 pf tlie Indian Merchandise Marks Act, 1889 
No. IV of 1889. 

Apart from warranty a person selling goods knowing it to 
be dangerous, is under a duty to warn a buyer presumably 
Ignorant, that special care is necessary. {Clarke v. Army and 
I\m'y Society, 119031 1 K.B. 156). 

EFFECTS OF CONTRACT 

^ (1) Transfer of Property 

It is important to determine the exact time when the pro¬ 
perty passes from ihe seller to the buyer because as soon as the 
ownership passes tlie risk lies with the owner. Very frequently 
i^he transfer of ownership is not coincident with the transfer 
of possession. 
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(a) Specific or ctscerUtined goods i^Thxt general ruU is 
th,at tlie time df transfer of property to tKe buyer in the ease 
of a sale of specific or ascertained goods will depend upon the 
intea|lon of the parties. It may be ascertaihed bv a VeTef^'&e 
to'^tbe iertns of the contract, the conduct of the parties and 
the eircuinstances of the case. Simjdy the delivery of the 
goods or the payment of the price does not enable one 
determine whether the property passes to the buyer or not 
In the absence of any fact or circumstance showing a difterent 
Intention the following’rules may be followed for ascertain¬ 
ing the intention of the parties regarding the passing of the 
property in the goods. (S. 19;. 

(i) In the case of a sale of specific goods, that is, goods 
identified and agreed-upon,*"the prbjierty passes to the buyer 
when the contract is made, provided the contract is uncondi¬ 
tional and the goods are in a deliverable state. (S. 20>. Goods 
are said to be in a deliverable state when they are in such a 
state that the buyer would under the contract be bound to 

( take delivery of them, (S. 2 (3) ). In such a case the time 
for the payment of price or the delivery of goods may be post¬ 
poned to a future date, even though the property in the 
goods passes immediately to the buyer. There was a contract 

( for sale of a stack of hay standing in field, at a sum ^14S. 
upon the term that the hay is to be allowed to stand on the 
field until the 1st of May next and not to be cut till paid for. 
The property in the goods passed to the buyer immediately 
I after coniract, and the loss by fire in the meantime fell on 
' him. {Tarling v. Baxter (1827), 6 B. & C. 360). 

(u) If specific goods are sold and the seller is to do sofiie- 
thiug for putting the goods in a deliverable state, the pro¬ 
perty does not puss to the bu>er until that thing is done and 
the buyer has notice of the same. (S. 21). There wavS 
contract for the purchase of a horir.oiital condensing engine 
at "a fixed price on terms that it should be placed ffee of cost 
on rail in F^ondon. The property in the goods did not paas to 
the buyer until the engine was safely placed on the rails. 
(VndcTiaood Ltd. v. Burgh Castle Brick and Cement Syndicate 
119221 1 K.B. 343). 

(Hi) In a contract for sale of specific goods in a deliverable 
state the property^ does not pass to the buyer when the’lifeller 
"inffBBf its terms is bound to do something, e.g., weigh, measure 
test, etc., for the purpose of ascertaining the price; until he 
does so and the buyer has notice of the same. (S. 22). 

(iv) When goods are delivered to the buyer upon 

return* or *on ^ale on pro* 

pm^nSo^^them passes to •&e buyer when he signifies Ms 
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approval or acceptance. But whm the buyer does not so 
signify his intention but retains the goods without signifying 
/ his intention of rejection either, the property pass^ to the 
*1 buyer upon the expiry of the time fixed for returning the 
^ goods or the expiry of a reasonable time. (S. 24). In Kir^ 
kham Attenborough [18971 1 Q.B. 201, it was held that 
the property in the goods passed to the buyer upon receiving 
the goods from the seller ‘on sale or return’ terms when the 
. buyer pawned tbe same to u third person. A person fraudu¬ 
lently obtained goods from tbe plaintiffs staling that he in¬ 
tended to sell them. He pawned the goods with the defend¬ 
ants. The plaintiffs brought an action to recover them. It 
was iield that the property puvssed to the defendants. (In 
h^mdon Jewellers v. Sutton^ L19341 2 K.B. 206). 

I (b) In unascertained goodie: —The purchaser of unascer- 
I tained goods does not acquire the property in tlieni^ until they 
1 are ascer^ined. (S. 18;. In a sale of certain quantity of 
H arTicTe irom a larger bulk the property passes to the buyer 
^ when tbe goods are separated. {Diwon v. Yates (1833), 5 B 
imd Ad 313). 

In tbe case of sale of unascertained or future goods by 
description tbe property in the goods passes to the buyer when 
tiny 4T*e ascertained and appropriated to tbe coniraci by 
mutual assent. Thus in a case of a sale of one jar of beer out 

t of a number of jars, the property in the tiling sold passes to 
the pttrchaser when the thing is selected and appropriated. 
(Lutfit & Marwood v. Dudm, [19261 1 K.B. 223). 


In a contract for tbe s.ile of unascertained or future goods 
^by description w^hen the goods of that description and in a 
Istate ready for delivery are unconditionally appropriated lo 
Jibe contract by either party with the express or implied assent 
of the other, tbe property in these goods liasses at once to the 
bu;^or. (S. 23 (1) ). 

i Such an appropriation is made„ when the goods ^ are 
delivered, to a carrier for transmission to the buyer. But the 
transmission to the buyer or to the carrier is to be made with 
the sfle purpose of making a delivery to the purchaser un- 
f cojiditiorally and without reserving any right in the seller to 
dispose of the same. (S. 23 (2) ). 

lieservatien of right of disposal :—^The seller may reserve 
the right of disposal of the goods until certain conditions are 
fulfilled, notwithstanding their delivery to the buyer, or to 
some other person on his behalf. (S. 25 (1) ). 

This right of disposal is often reserved by the seller in 
order to ensure the payment of the price in case of sales 
.y4ween persons living at a distance, and the goods are tent 
||iirqugh a tomtimn carrier. 
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Thm, vfhm good® are shipped but the seller takes tiie ' 
MU of lading as being deliverable to the order of himself or 
his agent, the seller is presumed to reserve the right of 
dispOsaL (S. 25 (2) ). Again when the seller of goods draws 
on the buyer and transmits the bill of exchange and the bill 
of lading together to the buyer for seeming acceptance px 
payment, the buyer is bound to return the bill in case he does 
not honour the bill of exchange. But if he wrongfully retains 
the bill of lading the property in goods does not pass to him. 
(S. 25 (3) ). Because in such cases the seller never intends 
that the property in goods should pass to the buyer though 
the goods are transmitted for sale, 

C. !• P. Contract: —In such a contract of sale the price 
fixed covers cost^ insurance and freight, and the seller after 
slipping thd^goods sends to the buyer the bill of lading, the 
policy of insurance and an invoice of the goods shipped* In 
such a contract the property of the goods passes if the seller | 
does not reserve his right of disposal. If he endorses the bill! 
o! lading over to the purchaser, it may be presumed that his ' 
intention is not to reserve the right of disposal. But if be 
cndoi^s it in blank and hands it over to his agent for delivery 
to tJie purchaser, it is clear that he intends to retain the right 
of disposal. (Jialkrishan v. fazal Elaln A, 7. R., 11927^ 

F. O* B. Of F. O* R. Contract:—It is a contract in which 
the goods are placed Free on Board or Free on Rail, In it 
the piopcHy in the goods passes to the buyer when they are 
so pliu e<l on beard or rail. The seller is to put the goods on 
boarii at his own expense, and the risk of the buyer begins 
Irom the tune when they are so placed. 

Risk of Loss:—Pnless specially mentioned in the contract, 
the goods aie to remain at the seller’s risk until the property 
is transferred to the buyer. Ana when the property is trans¬ 
ferred to the buyer the goods temain at the buyer’s risk irres¬ 
pective of wbei: er d^Uve^y has been made or not. But if 
the delivery is delayed through the fault of any party the risk 
ia to be borne b\ him. 

When the poods remain in ] )sse^sion of the. seller after 
the passing of property to the heyer, or when the goods arc 
in possession of t])e buyer before the passing of the property 
to him, the party in possession of goods is to be considered as 
a bailee of the goods oU behalf of'its owner. And hence he 
must take reasonable care like an ordinary prudent man of 
such goods in his possession* (S* 26]. 

Docimtetits erf title 10 goods: ~It includes a bill of lading, 
dook warrant, warehouse keeper’s certificate, whar-fing<ws’ 
cjertilioate, railway re(*eipte, warrant or oa^der for the deliii^y 
0 I goodn, and any other dooumont ufeed in the ordinary conttie 
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of bi!«iiies8 US proof of the posseasion or control of gbods, 
Or attthorisiiig or purporting to authorise, either by endorse¬ 
ment or by delivery, the posseSBor of the document to transfer 
or rov'eive goods ihereby represented. (S. 2 (4) ). 

(i) Ihtl of lading: —It is a receipt for goods shipped, 
signed by tlie person v^ho contracts to carry them or his agent 
(master of tlie shi]>) stating the terms on which the goods arc 
delivered. It is a document of title to, as well as a proof of 
possession of, goods covered by it. 

(ii, iii, iv) Dock warranty warehouse keeper^s certificate 
and wharfingers^ certificate :—These are documents of title in 
respect of goods lying in any dock or warehouse or on any 
wharf, signed by or on behalf of the person under whose 
custody and control the goods remain. 

(v) Delivery order: —It is a document of title to goods 
issued by the owner of the goods authorising the warehouse¬ 
keeper to deliver the goods to the person named in it. 

(vi) Mateos receipt: —It is a provisional document by which 
the t'eceipt of the goods on behalf of the ship is acknowledged, 
but it is not a document of title. It is superseded by the 
subsequent issue of the bill of lading. 

(vii) Cash receipt: —It is also not a document of title, but 
is simply a receipt for the price of the goods given by the 
vendor or his agent on the production of which the carrier 
delivers the goods. 


(2) Tramfer of title 

General rule:—The maxim of law is that no one can give 
<;]hat which he lias not got. (Nemo dat quod non habet). Thus 
if any sale of goods is made In a person who is neither theii 
owner nor by a duly authorized agent competent to sell, the 
buyer will not acquire any better right to the goods than that 
possessed by the Iransteror. (S. 27). 

Exceptions:—But theie arc certain recognised exceptions 
to the rule. 

(a) Estoppel: —Sale by possessor under certain cir- 

in which the real owner of goods is precluded by 
his Ooiiduct from denying seller’s authority to sell them, 
tonfers good title. (S. 27). For example the real owner may 
have given the purchaser to understand that he can buy the 
goods. {Pickard v. Sears (1837), 6 A. & E. 469). 

(b) Sale a mercantile agent in the ordinary course of 
business, and with the owner’s consent ih possession of goods 
or documents of title to the goods, shall pass valid title, if the 
buyer acts in good faith and is not cognisant of the seller’s 
want of authority. (S. 27 proviso). A mercantile agent means 
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t p&rmtk Itaving ixi tlie custojmary course qi his feusiuess at an 
agent, authority either to sell goods or to cousign goods for ^ 
saio or to buy goods, or to raise money on the security of i 
goods. (S. 2 (9) ). 

(c) Sale by one oj 2 ^i^\-owiier$ will convey a valid title, 
when he has tBe'^gfoTe possession o£ the goods by permission of 
the co-owners, and the buyej^^cteii^^p^ 

know at the time of the cO!\ttact that the seller has no authority 
to sell. (S. 28). 

(d) Sale by penso/i nndt%, voidable contfact:--^ When the 

iieller has acquifeil^ the goods under a voidable contract-- 
a contract that can be avoided on the ground of misrepresen- 
tation^ fraud, coercion or undue influence—^he can''*feonfer a 
good titlefto the buyer, if {%) the contract under which the 
seller acquires possession of the goods, has not been rescinded 
at the time of the contract for sale; (ii) the buyer acts in goo<l 
faith; and (ni) the buyer has no knowledge of the defect of 
the seller’s title. (S. 29;. * 

A person bought goods on credit posing himself as an 
important personage well-known to the sriler. He sold the 
goods to a third person who acquired a valid title as the shop¬ 
keeper did not repudiate in time. (FliiIUps v, Broois, 119191 
2 K.B. 243), 

But the sale by a pet^on who is in possession of goods by 
theft or extortion, or under a void contract (‘annot confer a 
valid title to ii purchaser from him. {Cundy v. Lindsay^ . 
(1878), 3 A .C. 459). 

A certain woman repre‘^ented herself as the wife of X, h 
person welllnown to firm of jewellers who contracted to sell 
with the woman as the wufe and agent of X. The woman 
pledged it with Y. The jeueller was held entitled to recover 
as the conlra(‘t was void and not voidable, {Lahe v. Simmt,&^ 

119273 A.C. 487). 

(e) Seller in pos,sesi>ipn after sale: — When after a sale of 
goods, the seller or his mercantile agent continues in the 
possession of goods or tho documents of title and then trans¬ 
fers them to a third party by selling, pledging or disposing 
them in any other way, he confers a valid title, if it is shown 
that the third party acted in good faith and had no notice of 
the original sale. (S. 30 (3) ). 

(f) BjwrjtP goods:-^inuHrly a buyer or his 

mercanCTe agent obtaining possession of goods or titles to 
them under an agieeinent for sale and with the consent of the 
seller, can confer a valid title to^ goods or document by sale, 
pledge, etc., to a third party lereiving them in good faith and 
without notice of any Hen or other right of the original seller. 

(s. 30 m ). 

12 
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agreement x —These are arraE^Uimts by 
whicTi it is agreed that the goods are to be traaderred in ooa^ 
sideration of a certain number of fixed periodical payments* 
(Until the whole of tht’) payments is made the seller retains the 
ownership of the goods. But as the hire-purchaser gains 
possession of the goods, he can transfer them and can confer 
a valid title to an innocent third party acting in good faitlK 
even before he has actually paid all instalments. {Lee v: 
'^Butler (1893), 2 Q.B. 318). But if a hire-purchaser dbtains 
possession of goods under an agreement which is in effect h 
contract for the hire of goods, with a condition that he shall 
have the goods when a certain number of payments w'ould be 
mada by him, and he would have the option to terminate the 
contract by the delivery of the goods, he is not a ^rson who 
has 'agre^ to buy^ goods, and as such, he cannot confer u 

S ^od title to a feona fide purchasei or pletlgce. {Helby v, 
athews, [18951 A.C. 471), 

The plaintiff let a motor car on hire-pundiase to a persoo 
who agreed to keep the car in good repair and working condi¬ 
tion, and the car was to be the property of the plaintiff until 
all the instalments are paid. During the currency of the 
agreement the car was damaged in an accident and was sent 
to defendants for repairs. Alter it was sent to the defendants 
the hirer made defaults m the payment of instalments. The 
plaintiff demanded the car after the commencement ol the 
li^spairs. It was held that the defendants had a lien ou the 
car as against the plaintiff for the cost of repairs. {Gtcfn v. 
AUMoton, Ltd., [19171 1 K.B. 625). 

(g) Market overt: —It means open, public marke^ts. A 
purchaser acquires a good title to goods purchased in such 
market overt. But if a shop-keeper purchases in his shop, he 
cannot get the benefit of a purchase in market overt, Ardaih 
Tobacco Co. V. Ocker (1931), 47 T.L.R. 177. Similarly7i sale 
to a shopkeeper in a showroom of a shop is not a sale in 
market overt. {Heurgreave v. Spink (1892), 1 Q.B. 25). 

(h) Negotiable instruments: —One acquires a good title to 
them if he takes them bona fide for value, notwithstanding 
any defect of title in the person from whom he takes. 


(3) Performance of the Contract 


The R^ht of the buyers (or the duties of the seller). 

The rights and duties of buyers and sellers being correla¬ 
tive, the rights of one party correspond to the duties of the 
other. 


The bny«t’s rights fall under the following heads: ■ 


delivery wi 


m tg i^Uver^t^The following rule! regard 
throw light on the duties of the seller. 
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^Iter^s dut ^: seller’s most important du^y is to 

deliver groods to the bujrer in accordance with the terms o£ the 
contract of sale, (S. 31). 

|i)eiit?erjr:^Delivery means voluntary transfer of poaa^ 
sion {torn one to another. (S. 2 ( 2)J. It may be 

^ 8vm b |; |^c aL must be some conmel 

or declaration on mepart of the person transferring the goods. 
The general rule about the delivery of goods is that unless 
otherwise agreed, the seller is to be ready and willing to give 
possession of the goods on payment, (S. 32). 

Delivery may be actual or constructive— 

(a) Delivery may be made by doing anything which the 
parties agree to treat as delivery. 

Ch) The actual physical handing over of the goods is 
not necessary. A delivery which has the effect of 
putting the goods in possession of the buyer or 
of his authorised agent will be a valid one. 

For example the handing over of the key of a warehouse 
may operate as a delivery of the goods in the warehouse. 

When the goods sold are, at the time of the sale, in the 
possession of a third party, the delivery is not complete until 
and unless the party acknowledges that he holds the goods on 
behalf of the buye^. (S. 36 (3) ). 

Ij^art deliver y ;1—A delivery of a part of the goods has the 
effecTcjfpassn^ the property In the whole when the delivery 
of the part is made in progress of the delivery of the whole, 
but, when the intention is to sever the part from the whole, 
a delivery of a part dohs iiut operate as the delivery of^ the 
wh^e^ (B. 3‘f). Wlien the master of a ship delivers a part 
of the cargo to the consignee in course of making a delivery 
of the whole, property in the whole will pass to the consignee, 
The intention of severing the part from the whole is to t e 
gathered from the facts and circumstances of a particular case. 
For example, when a part of the goods is delivered with the 
object of securing payment of that part only, and the delivery 
of the test will follow in the same way, the delivery of tV 
part does not amount to the delivery of the whole. 

f Time of delivery —If there is no express contract, the 
sellerTs not hound t(T deliver goods until the buyer applies for 
it. (8. 36). When under the contract, the seller is bound to 
send the goods to the buyer, but no time is fixed for sending 
theto, the seller is bound to send tliem within a reasonable 
time. (S. 36 (2) ). The demand for delivery by the buyer 
Jind the teBder of delivery by the seller must be made at a 
reasonable hour. {S. 36 (4) ). ^^ 

gf 4^fi?ei^;^The qdestion whether ike buyer sa to 
and take possession of the goods^ m 



180 


mt tKBlAN LAW 


seller ft io send them to the buyer ft to be determined from 
the terms of the coutiaot. But if there ft no impli^ or 
express agreement to the effect, the goods axe to be delivered 
at tho'^place at which they are at the time of the sale, or the 
agreement of sale, or at the place at which they are manu- 
factuared or produced, as the case may be. (S. 36 (1) }* 

The seller ft under no obligation to send or to carry goods 
to the buyer. 

Ea^pemes of delivery: —If there is no agreement to the 
contrary, the expenses incidental to putting the goods into a 
deliverable state is to be borne by the buyer. (S. 36 (5) ), In 
C. I. F. contract seller bears freight and charges of insurance 
but in F. 0. B. contract the seller bears the expenses up to 
shipping of goods. 

Delivery^ to Carrier: —When it is agreed that the seller is 
to send the goods to the buyer, delivery to a common carrier 
fox transmission to the buyer or to a wharfinger for safe 
custody, is prima facie deemed to be g delivery of goods to 
the, J>Ujyer. (S. 39 (1) ). But the seller must take, uule^ 
otherwise agreed, all reasonable precautions on the buyer's 
behalf for the safety of the goods in making contracts with the 
carrier as to the carriage. If the seller fails to do so, the 
buyer may refuse to treat the delivery to the carrier as a 
delivery to himself or may hold the seller responsible for 
damages. (S. 39 (2) ). 

And unless otherwise agreed, in case of any sea transit, the 
seller must give reasonable notice to the buyer for enabling 
him to insure the goods during sea voyage. If the seller fails 
to do so, he may be held liable for the risk during su(‘h tiwnsit. 
(S. 39 (3) ). 

The effect of delivery to a carrier is, in the absence of any 
special conditon, that the property in the goods passes to the 
buyer together with the risk of the trsinsit. In such a case 
the carrier becomes the agent for the buyer who can sue for 
any damage to or non-delivery of, the goods. And the seller 
is entitled to sue for the price at the place where the delivery 
takes place. 

Delivery hy instalments: —^The general rule ft that the 
buyer ft not bound to accept delivery of goods by instalments, 
in the absence of any agreement to that effect. (S. 38 Q) ), 

Where there ft a contract for sale of goods to be delivered 
by instalments which are to be separatelyjpaid for, and the 
smier makes no delivery at all tst datMSVe aelivery in one or 
more instalments, the buyer may repudiate the contract or 
may {jlaim compensation, as the ciroumstanea of the case and 
terms of contract will 'allow. But a single breach may be 
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very serious a« to frustrate the contract. {Maple Flock ■Go. v. 
XJnivendl Wumiture, etc.. Ltd., [19341 1 K.B. 148). fS.'38 

(2)1. . V. ^ 

In a contract for delivery by instalments the Court is to 
see whether each party is ready and willing to perform ‘hi's 
part of the Mntract at the time of the delivery of each instal. 
ment. {Braithwaite v. Foreign Hardward Co., [19051 2 K.B. 
543). 

Damages for non-delivery : —When the seller wrongfullj 
neglects or refuses to deliver the goods, the buyer may sue 
tim for for non-deliyery. (S. .57). 

(6) Buyer’s ti%ht of examining goods : — The buyer muat be 
given at the time of delivery a reasonable opportunity m\ 
examine the goods for asceitaining whether they are in 
formih" with the contract, and if he is not given such an | 
opportunity, he may refuse to accept them. (%^|). In a" 
case where the buyer was shown closed casks safSfro contain | 
goods contracted for, it was held that he had no sufficient! 
opportunity to examine them as he could not see whether the! 
casks really contained the goods he contracted to purchase. 

Sale by sample of de^KTipiion :—Whether a sale is a sale 
by sample, or a sale by description, it is to be determined 
fiom the terms of the contract, express or implied. (S. 17). 
The object of a sale by sample is to ascertain the quality of 
the goods, and a sale by description refers to the kind of things 
contracted for. In a sale by sample it is implied that the. 
goods supplied shall correspond with the sample in quality. I 
and that the buyer shall have a reasonable opportunity of I 
tomparing the same before acceptance In a sAe purely by 
description the buyer takes the risk as to the quality ol the 
Ij^oodshnless there was a warranty as to their quality or unless 
they were of such a poor quality as not to answer that des¬ 
cription. Even when goods are sold by description and Vith 
all faults^ they must accurately answer that description. If 
the sale is by sample as well as by description, it is not suffi¬ 
cient that the bulk of the goods corresponds with the sample 
jf the goods do not also correspond with the description, (S- 
15). When the contract is for ‘‘refined foreifp rape oil. 
Warranted only equal to samples”, the condition is not satisfied 
when it is equal to samples, but Is not ‘refined foreign rape 
oiP, Nichol v. Godts (1854), 10 Exch. 191. 

(c) He is entitled to have the conditions and %rapr(^nties, 
if any, observed. TTnless the buyer Waives the condition jthe 
breach of it entitles him to rescind the contract, or he may at 
his option treat it as a breach of warranty and claim damag^ 
In case of breach of warranty the buyer can only claim 
damages bnt cannot repudiate the contract. (S. 12) f 
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(d) fcsnedy against breach :-^He moj sue far 

1 damages far non-delivery or for specific performance for 
breacn of a contract to deliver specific or ascertained goods he 
has contracted to buy. (Ss. 57. 58), He may sue for damages 
for breach of warranty or may defend an action bv the seller 
hy claiming diminution or extinction of the price on the 
^ound of breach of warranty, (S, 59), He may also claim 
interest on the amount of the price by way of damages and 
^ Special damages. (S. 61). 

Liabilities of the buyer : —^^Vhen goods are delivered at the 
proper time and place, the buyer is to accept and pay for thent 
in accordance with flic terms of the contract. (S. 31). In the 
absence of any express contract, he must apply for the delivery 
of the goods (S. ^5) at a reasonable hour. (S. 36 (4) ). 

(n) Delivery of icroiigauantity :—If the seller delivers 
to the buyer either ftfofe^^^less of the goods contracted for, 
the buyer may reject them or accept the whole or any part. 
But it he accepts them he must pay for what he retains, 
whether more or less than the quantity ordered at the contract 
rate. (S. 37 (1) (2) ). 

(b) Delivery of goods of wrong description: —When the 
seller delivers to the buyer the goocts contracted for mixed 
with goods of a different description not included in the con¬ 
tract. the buyer has the option of accepting the goods In 
I accordance with the contract and rejecting the rest or refusing 
the whole. (S. 37 (3) ). These aoove provisions are subject 
to any usage, trade or special agreement between the parties. 
(S. 37 f4) ). 

Muk of deterioraiwn : —When goods are sold at one place 
and the seller agrees to deliver them at his own risk at some 
other place, the buyer is to bear the nsk of deterioration in 
transit, unless otherwise agreed. (S. 40). 

(c) Buyer's liability in neglecting or refusing delivery: — 
He must take delivery of the goods purchased within a reason¬ 
able time after the request by the seller to take delivery of 
them. If he fails to do so he must compensate the seller for 
I the loss sustained by him for his neglect, or refusal, and must 
^ also pay a reasonable charge for the care and custody of the 
gocMls, (S. 44). He may refuse if he has valid reasons for 
the same. 

(d) Acceptanjie of agoifs: —An acceptance of goods by the 
buyer from the following:—(t) when he 

intimates his acceptance; (ii) when he does something in 
respect of the goods whereby, it can be inferred that the 
ownership of them passed to him, for example^ when the 
buyer re^sefie the goods to a third perspn; (m) when he retains 



OF 0OCO7 


m 


iho goods after tlie lapse of o reasonaUe time without futi- 
matiuf to the seller about his rejection. (S. 42). tinder 
ordinary circumstances the buyer is not bound to return the 
rejected goods to the seller. He has only to give notice of his 
refusal to accept the goods. (S. 43). In such a case if the 
buyer refuses the goods on invalid grounds, the seller 
may bring an action against him for damages. 

"W hen the buyer wrongfully refuses to accept or neglects 
to accept and pay for the goods the seller may sue him for 
damages. (S. 56). 

(e) Liabilityt^ pay f/ic nrfceUnless otherwise agreed 
the buyer musfT)e ready aiM willing to pay the price in ex¬ 
change for the possession of goods. (S. 32). . 

Where under a contract of sale of goods the properly has 
passed to the bu^^er, or price is payable on a day irrespective 
of delivery—it is buyer’s duty to pay the price. If he negiects 
or refuses to pay the seller may sue him for the price of the 
goods. (S. 56). As to the adjustment of price in respect of 
increased or decreased duty see S. 64A. ^ 

THE RIGHTS OF THE SELLER 

(Dtiiies of the Buyer) 

{a) The seller is entitled to be paid, and unless otherwise f 
agreed the payments and'delivery ate to be made at the same i, 
time. (S. 32). 

{b) If the buyer makes any default the seller may sue the 
buyer for p|ice. (S. 55), The seller is also entitled to have 
his goods accepted by the buyer subject to the buyer’s right 
of examining the goods if he has not done it previously. But 
Oy the terms oi the contract the seller may be entitled to pay¬ 
ment before the buyer has had a reasonable opportunity to 
examine the goods, e,g., under C. I. F. contracts. 

(c) The seller may claim damages for non-acceptance of 
Ins goods by the buyer. (S. 56). 

{d) The seller has the right to enforce specific performance 
of the contract. (S. 58). 

(e) He is entitled to get iip^^rest on the amount of the 
price of the goodvS from the date of The tender of goods or 
from the date on which the price is payable* (S. 61). 

A seller includes any person in the position of the eelkfr, 
such as, an agent for the seller to whom the bill of lading hai 
been endorsed or the consignor or the agent who has himteif 
paid Or is directly responsible for the price. \B, 45). 
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UnpAid selfer^s tighti against bi^eadi of contract. 

f/nmid seller ;—A sellei of goods is to be considered in 
law Its ala seller, 

<j[j when the whole of the price has not been paid; 

or (3) when a bill of exchange or negotiable instrument 
has been accepted by the seller as conditional 
payment, but ihe condition has not been fulfilled 
by reason of the document being dishonoured or 
otherwise. 

Remedy against the buyer:—If the property in the goods 
has passed to the buyer the seller has (a) a right to bring 
an acHtui for the price if the buyer makes default in payment 
of pi ice. {S. (1) ). 

R^hts against the goods:— (a) A tien on the goods for the 
price while he is in possession of them; (b) the right of 
stoppage in transit in case of insolvency of the buyer, when 
he hhs parted with the possession of the goods; (c) the right 

resale; and (d) the right to withhold delivery when the 
property in the goods has not passed to the buyer. (S. 46). 
i: The rights against the goods can be exercised so long as 

' the goods are not actually delivered to the buyer. Once the 
buyer gets possession the seller^s rights against the goods are 
gone. 

(a) Lien:—It is a light which a creditor has to hold goods 
of whicH he has possession, but not ownership, when the price 
has not been paid. 

An unpaid seller, while in possesBion of the goods, has a 
right to retain them until their price is paid or tendered— 
(x) where the goods have been sold not on credit, (ii) where 
they were sold on credit, but the term of credit has expired, 
or {Hi) where the buyer becomes insolvent. He can exercise 
this right of lien even wlien he is in possession of the goods 
as an agent or bailee for the buyer (S. 47). Even in case of 
part delivery of the goods, the seller may retain the part un¬ 
delivered for enforcing his lien for unpaid price unite such 
part delivery has been made under such circumstances as to 
show an agreement to waive the lien (S. 48). 

Temnnation of lien; —An unpaid seller’s Hen is lost 
(t) when he delivers the goods to a carrier or other bailee for 
transmission to the buyer without reserving the right cf 
disposal of the goods; {ii) when the buyer or his agent lawfully 
obtains possession of the goods; or {Hi) by waiver of his right 
(S. 49). But it is not lost if the buyer unlawfully gets possee- 
siop of the,goods; but it is lost when the buyer re-sells the 

f opds by being in possession of the documents of title to a 
fme purchaser for consideration (S, 63 (1) )« Jn the case 
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of a pledge by the buyer of the documents of title to a hona 
fid4 pledgee for value, the seller may claim that the amount 
secured by the pledge be satisfied out of other properties of 
the buyer in the hands of the pledgee (8. 53 (2) ). 

But the unpaid seller^s lien is not lost even when he 
obtains a decree for the price of the goods (S. 49 (2) ). 

(b) Stoppage in transit:—It is a right conferred by law 
on the unpaid seller who has parted possession of goods to 
stop them and to retake possession of them, on insolvency of 
the buyer, before the goods reach ihe buyer’s possession, and 
retain them until the payment of the price is made by the 
buyer (S. 60). 

A person is regarded to be insolvent who has ceased to pay 
debts in the ordinary course of business, or is unable to pay 
his debts as they become due, irrespective of the fact of 
committing any act of insolvency (S. 2 (8) ). 

It differs from lien in two respects—it can be exercised 
only when the buyer is insolvent and only when the goods 
have left the possession of the seller, while seller’s lien arises 
when the buyer has not paid for the goods and the goods are 
in actual or constructive possession of the seller. This right 
arises only when the seller’s lien comes to an end and the 
seller is not in pssession of the goods. 

Duration of transit: —It is only during transit that the 
right of stoppage exists. It is therefore important to define 
when transit begins and wlien it ends. 

(^1) The transit commences when the goods are delivered 
to the carrier or the bailee for transmission. The essense of 
the right is that the goods sliotild he in the possession of a 
middleman in between the seller and the buyer. It continues 
up to the time of their delivery to the buyer or his agent 
(S. 51 (!) ). 

(2) The transit is at an end as soon as the buyer or his 
agent obtains delivery of goods before their arrival at the 
appointed destination (S. 51 (2) ). 

(3) The transit is at an end even if there has been no actual 
delivery of the goods, when after the arrival of the goods at 
the appointed destination, the carrier or the bailee acknow¬ 
ledges to the buyer or his agent that he holds them on the 
buyer’s behalf (S. 61 ("3) ). 

(4) The transit is deemed to be at an end when the carrier 
or the bailee refuses to deliver goods to the buyer or to his 
agent (S. 51 (6) ). 

(5) Even when the goods reach their destination they are 
to be deemed in course of transit if they are rejected by the 
buyer and are in the possession of the carrier or the bail^ as 
a result of the seller’s refusal to receive them back (S. 51 C# % 
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(6) The seller caa exercise his right to stop goo^ ia ttaasii 
oaly whea the carrier acts as aa ageat. The questioa whether 
ih© aiaster of the ship is au ageat of the bayer or is a carrier 
for the seller will depend apoa the circumstances of a parti¬ 
cular case (S. 61 (6) ). For example, when B, a merchant 
ia London, orders 100 hales of cotton from A, a merchant at 
Bombay, and B sends his oviu ship to Bombay for the cotton, 
the transit is at an end when the cotton is placed on board 
the ship, as from that time the master is in possession of the 
goods as an agent of th6' buyer* And ordinarily this is so in 
case of F. 0. B. contract, for under it the property passes to 
the buyer when the goods arc put on board. 

(7) When part deliveiy of the goods has been made, tlio 

part remaining undelivered may be stopped in transit. But 
when the part delivery has been under circumstances showing 
an agreement to give up possession of the whole of the goods 
then the seller has no right to stop in transit the remainder of 
the goods (S. 51 (7) ). - 

Rights of third parties and loss of the right of stoppage : — 
The seller’s right of stoppage is ordinarily not lost by any sale 
or other disposition of the goods by the buyer, without his 
consent. But it is lost, when the buyer, being in possession of 
the document of title to the goods, sells them to bona fide 

? urcha8er for consideration (S. 63 (1) ). Cahn & Mayer v. 

^oekett^s Bristol Channel Steam Packet Co, (1899), 1 Q.B. 
643). In tlie case of a pledge by the buyer of the documenis 
of title* the seller can stop ilie goods in transit only upon 
satisfying the dues of the pledgee in respect of them. But the 
seller may require the pledgee to have his (laim satisfied out 
of other goods or securities of the buyer in his hands 
63 (2) ). 

How stoppage in transit is effected: —The unpaid seller 
may retake actual possession of the goods, or give notice of his 
claim to the carrier or other bailee in whose possession they 
are at the time. The notice may be given either to the person 
in actual possession of the goods or to his principal. If it iel 
given to the principal, it must be given at such time and in 
such circumstances that the principal may by reasonable 
diligence communicate it in time to his servant or agent in 
order to prevent their delivery to the buyer (S. 52 (1) ). The 
carrier or the bailee upon receipt of such notice shall re¬ 
deliver the goods to the seller or deliver them according to 
hie directions. The seller shall pay the expenses of such re¬ 
delivery (S. 52 ^2) ). The carrier will not he liable if he 
refuses to re-deliver the goods until his expenses of carriage 
are paid. (Booth Steamship Co, v. Co/rgo fleet Iron Co,^ 
Cmoi^K.B. 670). 
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(c) l%ht of t«$aie:—Even after exercising the rigrht of 
Hem ot of stoppage in transit the unpaid seller has the right 
of resale^ and the right to recover damages for loss, when the 
buyer within a reaonable time refuses to pay for the goods 
Eeasonable time is a question of fact depending on circum¬ 
stances of each case (S. 63), 

It arises out of three cases— 

(i) when the goods are of perishable kind, 

(ii) where the seller has given express notice of his 

intention to resell, but the buyer does not tender 
{Hi} where the seller reserves the right of resale in case 
of the default of the buyer (S. 54). 

If there is any profit by such a resale the original buyei 
will have no claim on it. If the original buyer is not given 
notice (except when the goods are of perishable nature) the 
unpaid seller shall not get damages, and the buyer shall be 
entitled to profits if any on the resale. (S. 54 (2) ), 

In a resale the new buyer acquires a good title to goods, 
even if no notice of the resale is given to the original buyer 
(S, 54 (3) ). ^ ^ 

When a right to resell is reserved by the seller and he 
exercises the right, the original contract is lescinded. But the 
seller’s right to damages foi the breach is not lost (S. 54 (4) b 

SUITS FOR BREACH OF CONTRACT 

I. Suit for price:—^Where under a contract for sale of. 
goods, the goods have passed to the buyer, and the buyer 
wrongfully refuses or neglects to pay the price the sole remeilv 
of the seller is an action for price; subject to his right of liem 
the right of stoppages in transit and the right of resale if the 
goods have not got into the possession of the buyer (S. 55 (1) b 

But the seller may sue the buyer for the price, although 
the ^property of the goods has not passed if the payment m to 
be made on an appointed day irrespective of flelivery, and the 
buyer makes default in the payment (S. 55 (2) ), » 

If there be no wrongful neglect or refusal to pay bv the 
buyer, the seller is not entiiled to sue for the price. When 
a sale is made on credit or on the understanding that the price - 
will be paid at a future date, there cannot be any wrongful j 
refusal, until the arrival of that particular time. (Pmul v. 
Dod (1846), 2 C.B. 800). 

II, Suit for damages:— ^This action may he brought either 
bj tbe buyer or by tiie seller. 

(a) By the Btiyer :—^When the seller wrongfully neglects | 
or refuses to deliver the goods the buyer may sue the eeller | 
for damages for non-delivery (S. 67). In an action for breacli ^ 
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of contract to deliver specific goods tKe ttiyer majr bring an 
action for compelling the seller to ^deliver the identical goods- 

Measure of Damages %—^The measure of damages is*the 
estimated loss which directly and • naturally results from the 
seller^ii breach of contract. 

Ordinarily the measure of damages in case of non-delivery 
of goods which are available at the market, is the difference 
I between the contract rate and the market rate on the date 
I when the delivery ought to have been m&de, {Jamal v. 
Moala Damoodsons & Co. 9 43 Cal. 493 (P.C.) ). In the case 
of goods which are only procurable with difficulty and expense 
the cost for the same shall be taken into account in estimating 
» the damages. If there is no available market in wihch the 
buyer can obtain similar goods or if he has made it known to 
the seller that the goods are required for a particular purpose 
or if he has sustained a special damage—the buyer may claim 
special damages. When the seller knows that the buyer hod 
agreed to sell the goods to another, the seller will be liable 
to pay damages for non-delivery of the goods on the basis of 
the difference between the contract rate and the rate at 
which the buyer intended to sell. (Patrick v. Russo^British 
Grain Export Co. (1928), 97 L.J.K.B. 60). 

(b) By the seller: —The seller inny sue for damages when 
the buyer wrongfully neglects or refuses to accept and pay 
for the goods (S. 56). 

Damages for npn-acceptance of the goods by the buyer 
may be assessed on the basis of the difference between the 
contract rate and the market rate at the date when the accept¬ 
ance was due {Megraj v. Durga Sahai, 54 Cal. 97). In case 
of goods of a perishable nature, the seller may claim as 
dapiages tfie difference between the contract price and the 
price realised on resale (S, 54 (2) ). 

Principles vvderlying damages: —In Section 73 of the 
Contract Act we find certain principles for ascertaining the 
damages for the breach of a contract. A party suffering by 
a breach of contract may get general damages or special 
damages according to circumstances. A general damage is 
toss or damage which naturally arises in the usual course of 
things from the breach, A special damage is damage or loss 
which the parties knew when they made the contract to be 
likely to result from the breach of it and stipulated for it* In 
estimating any loss or damage arising from a breach ©I ©on- 
tract, the means of remedying the inconvenience caused hy 
the non-performance of the contract must he taken into 
account, (See Law of Contract). 

in. Specific performance of contract: —When the goods 
are of peculiar value or great rarity, the court on the applioa- 
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Urn of tke btiyer may grant speciiSe performance of the con* 
tract and order the seller to deliver the very same specific 
aeoertained goods^ The Court may order specific performance 
for the sale of a ship which is of peculiar or unique value to 
the buyer. {Behnke v. Bede Shipping Co., 119271 1 K.B. 
649). The order may be conditional or unconditional as the 
Court thinks it just and proper. 

It is at the discretion of the court to grant a specific per¬ 
formance of a contract to deliver specific or ascertained goods. 
Ordinarily it is presumed that a breach of a contract to trans¬ 
fer movable property may be redressed by money compensa¬ 
tion. But a specific performance of a contract of sale may be 
granted when there is no standard for ascertaining the actual 
damage caused by the non-performance of the act agre^ to 
be done (S. 58, Sale of Goods, & S. 12, Specific Relief Act). 
It may also be granted, when the act agreed to be done is 
such that pecuniary compensation for its non-performance 
would not afford adequate relief. A contracts with B to paint 
a picture for B, who agrees to pay therefor Rs. l^OOO/-. The 
picture is painted. B is entitled to have it delivered to him 
on payment or tender of Its. 1,000/-. 

IV. Remedy for Breach of Warranty:—Unless the buyer 
waives the conditions, any breach of condition entitles the 
buyer to repudiate the contract. But he ma> at his option 
take it as a breach of warranty and claim damages. In case 
of a breach of warranty the buyer cannot rejec't the goods 
He may claim damages or, plead for diminution or extinction 
of the price for such breach (S, 59 (1) ). Even when the 
bu>er has pleaded for diminution or extinction of price, he 
may sue for damages, when he has sufiered further damage 
(S. 59 (2)). When the plaintifi's wife partook of salmon pur¬ 
chased from the grocer who tinned them, and died, the plain¬ 
tiff was entitled to damages for breach of an implied 
warranty of the fitness of the goods for consumption. 
{Jackson V. Watson & Sons, 119093 1 K.B. G08). 

Remedy against anticipatory breach :—^When either party 
repudiates the contract before the date of delivery, the other 
may treat the contract as subsisting and wait till the due 
date, or treat the contract as rescinded, and immediately 
sue for damages for breach of contract (S. 60). The measure 
of damage iJfouM be tbe difference in price between the con* 
truwi rate aa4 tli« Biadcet ea 
V, Comet, m Cal 4T7>. - 

It is repudiation when eith^ party makes his intenthm, 
not to perform the contract, quite clear. 

Interest by way of damages A. may claim interest 

upon the price of the goods in a suit by him for the amount 
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of the price, from ihe date of the tender of the goode, or 
from the date on which the price wae payable. latereet may 
also be awarded to the buyer, in a suit for the refund of 
the price paid by him, in a case of a breach of the contract 
on the part of the seller, from the date on which the payment 
was made (S. 61 (2) (a) & {h) ). 

Auction sale : — Where goods are put up for sale by auction 
in lots, each lot is prima facie to be regarded as tbe subject 
of a separate contract. (1) A sale is to be regarded as complete 
when the auctioneer announces its completion by the fall of 
the hammer or in any other customary way. (2) The bidder 
may retract bis bid until such announcement is made. The 
seller or his agent may bid when the right to bid is expressly 
reserved by the seller. (3) The sale may be notified subject 
to a reserved or upset price. (4) If such reservation of tbe 
right is not notified it is illegal for the seller to bid himself 
or by his agent. Any sale in contravention of this provision 
entitles the buyer to treat it as fraudulent. (5) If the seller 
or anybody on. his behalf bids at an auction sale in order to 
raise the price, or the auctioneer knowingly takes any bid 
from such person, the buyer will be entitled to treat the sale 
as fraudulent and to avoid the sale (S. 64 (6) ), The person 
who is secretly employed for raising the price by njaking pre¬ 
tended bids is commonly known as a 'puffer. 

An agreement for a 'Xnocl<mV is not illegal. A knock¬ 
out is a combination between intending bidders to refrain from 
bidding against each other. In such a case the seller can 
protect his interest by fixing a reserved price. {Rawlings v. 
General Trading Co., [1921J K.B. 635 C.A.). 

Savings and exclusions:— The provisions of the Sale of 
Goods Act shall not atiVet any rule of law not inconsistent 
with it. This Act also shall not affect traiivSnctiong and pro¬ 
ceedings which took place, and rights and liabilities which 
accrued before its commencement (S. 66 (1) (a) ). 

The rules of insolvency relating to contracts for the sale 
of goods shall be applicable in spite of anything contained in 
the of Goods Act (S. 66 (2) ). 

The provisions of the Sale of Goods Act relating to con¬ 
tract of sale do not apply to transactions in the form of a 
contract of sale Which are really intended to operate as a 
mortgage, pledge, charge or other security (vS. 66 (3) ). 

®e implied right, duty or liability under this Act, may 
be varied by express agreement or by the course of dealing 
betvreen the parties or by usage, if tbe usage is such as to 
bind both parties to the contract (S. 62). 
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Historical; —Before tlie passing of the Carriers Act of 
1865 (Act III of 1865), the duties and liabilities of the 
common carriers in India were regulated by the Common Law 
of England. These principles still aj)ply except where the 
Indian Statutes have made express provisions. (Kairiadan 
fCunher v. British India Steam Navigations Co., Ltd. (1913b 
;18 Mad. 941). The law of common curriers in India now, is 
governed by the Act 111 of 1865 as amended by the Carriers 
Act X of 1899, and by Act XIII ol 1921. 

The railways as common carriers are governed by the 
Indian Railways Act (IX of 1890). ('arriage by sea ia 
governed by the English common law rules as modified by 
the Indian Carriage of Goods by Sea Act of 1925 (XXVI «)f 
1925) and by the common law rules of England. The Indian 
carriage by Air Act (XX of 1934) regulates aircraft carriage. 

So far as the inland transportation of goods and passengem 
18 concerned excepting Railways, Shipping and Aircraft, it is 
governed by the Common Curriers Act of 18<)5. 

Scope of Common Carrier.< .4(t;—Under this \Act the 
liability of a carrier is limited in respect of certain class Of 
goods, even when the loss is due to their negligence, unless 
the consignor compile.? with certain conditions. Under the 
Indian Railways Act, the Railway companies are treated as a 
distinct class of common carriers. They are liable as mere 
bailee. They have been authorised to limit their liability by 
entering into a particular contract with each customer by the 
execution of risk notes. They are not liable as insurer. A 
common carrier by sea is liable as an insurer for loss or 
damage to the goods, but then he is at liberty to limit the 
liability by the terms of the contract, that is, eitber by the 
charter-party or the bill of lading. 

Kinds of Canim: —There are two kinds of carriers in the 
field of commerce: —common and private. 

Common carrier is defined by the Carriers Act as a person 
or a body corporate who is engaged in the bnsiaesa of trans¬ 
porting goods for hire from place to place, by land or by 
inland navigation, for all persons indiscriminately who choose 
to emjdoy him (S. 2). » 
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The charcLctristics of common carriers axe jklierefore the 
following: — 

{a) They must be engaged in the business of transporta¬ 
tion of goods from place to place; 

(h) They render such services for hire; 

(c) They are to carry goods for anyone who employs 
them. 

The following are common carriers: — 

(1) The owners of carriages, motor lorries, boats, 
steamers, etc., who carry goods regularly either 
by land or by rivers and canals from place to 

place. 

(2) The Railway companies are common carriers in so 
far as they carry goods by profession. {Hare v. 
London and NorthAVestem Railway Co, (ISCl). 
2 J. and 11. 80), tiui they are not liable as 
common carriers of passengers independently of 
negligence. {East Indmn Railway v. Kalidas 
Mukherjee, L1901J A.C. 396). 

Private carriers: —A private carrier is a person who carries 
goods and passengers for hire either occasionally or only 
under special agreements. Duties and liabilities of private 
carriers are governed by the law of contract. Private carriers 
are bound to use ordinary diligence and skill. They are not 
responsible for losses occasioned by the ordinary negligence 
of themselves or their serv'ants, but are liable for gross 
negligence. 

Common carriers are liable as an insurer of goods. Their 
responsibility is independent of their contract with the owner 
of the goods. 

The following are not common carriers: — 

(1) Persons who convey passengers only. 

(2) Persons who carry goods casually under specific 

contracts. 

(3) Carriers of goods who reserve to themselves the 

right of accepting or rejecting offers of goods for 
carriage from one place to another. (Belfast 
Ropeworlc Co, v, Bashelly tl9183 1 K.B. 210). 

The following common law rules regarding the duties of 
common carriers apply to the Indian carriers as well: 

Duties: , 

(I) A common carrier is bound to receive and carry all 
goods of any person who is willing to pay the 
usual and proper charges. (Pickford v. Grand 
Junction Railway Co, (1841), 8 M. & W. 372). 
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(2) He should carr^ the goods by his ordinary toute^ 

not of necessity, the shortest, but without un¬ 
necessary delay or deviation. (Myers v, London 
and South Western Railway Co, (1870), L.R. 

5 C.P. 1). 

(3) His duty is to deliver the goods to the consignee 

at the place designated by the consignor, unlesa^ 
desired by the consignee to be delivered at' 
another place. (London and North Western 
Rail (Jo, V. Bartlett (1862), 7 H. & N. 400). 

A carrier who disobeys an order given by the consignoi 
as to the destination of goods is responsible for their non¬ 
delivery at the place indicated. (Verschure^s Creameries v. 
Hull and Netherlands S. S, C,^ C19211 2 K.B. 608). 

Rights:— (a) A common carrier cannot be compelled to 
take goods for carriage if he has no room for them, and he 
is entitled to decline them if they are not of the class as 
character which he professes to carry. 

(b) He can refuse to accept goods of such dangerous 
character as would expose him to risks of an extraordinary 
kind. 

(c) He has the right to receive the prescribed amount of 
hire for the carriage of goods, payable at the time of the 
lelivery to him for carriage. 

(d) He has the right of retaining the goods which he is 
employed to carry until his charges are paid. 

Liability of common carriers:—The liability of common 
carrier^ falls under two distinct heads—Liability under 
r-oihu on jaw as modified b> the Carriers Act and liability 
un ler common Carriers Act. 

(a) liability as an insurer Their liability as an insurer 
is governed by the English * onjmun law rules. (Irrawaddy 
Flotilla Co, V. Bugwandas 18 Cal. 620). i 

{b^ j’he common law presuii'cs the liability of the common 
carrier to carry safely and securely all goods entrusted to 
him» and he is responsible for any loss and^ injury to the 
goods whether or not it is caused by his negligence, so long 
as they are in his custody» during their transit and for a 
reasonable time afterwards till the goods are delivered to the 
consignee. 

After the lapse of a reasonable time, the carrier is liable 
only for neglig^ce as a bailee, xuiless it is otherwise agreed 
between the parties* 

13 
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TIub heavy iJ ability however is subject to the foUowiug 
ei.ceptii>us; — 

Commoti La^ Excepttotis:— 

(1) Act of God: —A loss occasioned by an unforeseen 
natural aecideut unconnected with human agency which coull 
not hav4‘ been prevented by any reasonable foresight. 
iMooihra Kanta Shaw v. India General Steam Navigation 
Co. (1883), 10 Cal. 166). 

(2) Act of the King's enemies :—A loss caused by foreign 
enemies. 

(3) Inherent defects of the goods carried: —^A loss caused 
by an inherent latent delect in the goods themselves, {Gould 
V. South Eastern & Chatham Rail Co., [19201 2 K*B. 186) 
not known to the carrier. This includes natural deterioration 
and bad packing. {Richardson v. North Eastern Rail Co. 
(XS72), L.B. 7 0. P. 75). 

(4) Loss due to want of care or reasonable precautions or 
neglect of the consignor. 

(6) Exceptions under Common carriers Act: —Such excep* 
tional liability of the carriers has been modified by the 
Carriers Act of 1865, in case of a number of perishable and 
peculiarly valuable articles. A common carrier is not liable 
fpr any loss whether occasioned by negligence or not, when 
an article exceeding Es. 100/- in value, and of the de8cri[>- 
tion contained in the schedule, unless its value and descrip¬ 
tion are declared by the consignor (S. 3). 

Loss of scheduled articles: —^The articles mentioned below 
have been given in the schedule to the Carriers Act, for the 
loss or damage of which, caused by his own negligence, his 
liability is limited: Gold, silver, precious stones, pearls, 
jewellery, time-pieces, trinkets, bills and hundis, Govern¬ 
ment currency notes, notes of any bank, securities for payment 
of money, stamp and stamp paper, map, prints and works *>£ 
art, writings, title deeds, gold and silver plated articles, glass, 
china, silk, shawls and lace, cloths and tissues embodied with 
preciousr metals, articles of ivory, ebony or sandal wood. The 
Central Government mav add to this list of the articles 
(S. 11). , ' 

The carrier may charge at a higher rate for the additional 
risk of carrying these valuable articles; but a scale of these 
rate^> must be published in English and in the vernacular of 
the ptovince, in the place when the carrier carries on his 
business of receiving goods for transportation (S. 4). 

When there is a loss of, or damage to, an article as men- 
rioned in the schedule^ valued over Rs. 100 the person claiming 
against the carrier may recover from the latter the value of 
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flip property together with any snm paid by him for the 
carnage of the articles {S. 5). 

(h) Lo$^ of articles not contained in the schedule :—• 
Liability of the common carrier for the loss of goods which 
aie not contained in the schedule of the common Carrier hM 
may be limited by a special contract, but cannot be restricted 
by an> public notice (S. 6 ). 

(7) Liability for criminal acts and negligence :—Every 
carrier shall be liable to the owner for loss of or damage to 
any property delivered to such carrier, occasioned by criminal 
act« or negligence of himself or of his agents, under all cir¬ 
cumstances (S. 8 ). But no liability attaches in the case of loss 
of scheduled articles due to negligence, when the value and 
description have not been properly declared {Ss. 3 and 8 ). 

A clause in contravention of this section is void. (India 
Steam Navigation Co., Ltd. v. Joykristo Shahr 
(1931), 59 Cal. 472). 

A common carrier is liable for negligence or criminal 
acl^, although there is no contract between the carrier and 
the owner. (Dekhari Tea Co., Ltd. v. Assam Bengal Railway 
Co., /.td. (1919), 47 Cal 6 ). 

institution of suit against carriers :—In instituting a suit 
against a common carrier for the loss of or injury to gooda 
eutiusted to him for carriage, a written notice ol the loss 
injui> must be given to the carrier within six months of his 
coming to know of the Ihss or injury (S, 10 ). 

Presumption as to negligence :—^The plaintiff in a suit 
against a common carrier for the loss, damage ox non-delivery 
of goods, need not prove that such loss, damage or non-delivery 
V 9 JS owing to the negligence or crijainal act of the carrier, 
his servants or agents (S. 9). It is for the defendant carrier 
(o eiionerate himself from liability by showing that there 
was no negligence or criminal acts of himself or his servants 
or agents. (R. S. N. Company v. Choutmall Doogur, 26 
Cal. 398). 

I he carrier may show that the cause for the loss or injury 
was altogether external and beyond liis control or that he had 
taken precautions against every possible risk, and dealt with 
tbe goods with due care and skill to avoid liability. 

h CARRIAGE BY RAIL 

Introduction:—Neither thg English Common Law nor the 
Indian Couriers Act is applicable to the Railways as carriers 
(S. 72 (3) ). The rights and liabilities of the railway admi¬ 
nistration as common carriers are governed by the Indian 
Bailwaj^i^ Act (IX of 1890); and subject to the provisions of 
that Act (Se. 7 I-— 82 ) the p^ition of the Railways is that of 
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a bailee tmder Ss. 151, 152, and 161 of tbe Indian Oonfecact 
Act* But Bailways may limit tbeir liability for tbe carriage 
I of goods by entering into special written agreements signed 
' by or on bebalf of tne consignee and are in a form approved 
by the Central Goyernment (S. 72 (2) ) which are known as 
Bisk Notes, 

Railways as Common Ca/rrier: —Railway Companies are 
not common carriers for passengers, and are liable for damage 
or loss to the passengers only when the actddent is due to the 
negligence of the Company’s servants. (East Indian Rail¬ 
way Co, V. Kalidas MnkherjeCy [19013 A.C. 390). By an 
amendment of the Bailways Act in 1943 it has now been 
made clear that the liability of a Railway in respect of 
accidents in trains carrying passengers causing death of a 
paasenger would not exceed rupees ten thousand in respect 
of one person. But they are common carriers, however of 
the luggage carried by a passenger with him and for the 
goods which they carry as such. 

^ Liability of the Railways for the carriage of goods : —The 
Railways must take such reasonable care of the goods deli- 
I vered to them for carriage, as a man of ordinary prudence 
' would take. (S, 151 of the Indian Contract Act). 

In the absence of any special contract the Railways are 
\ not responsible for the loss, destruction or deterioration of 
I the things handed over to them, if they have taken reasonable 
i amount of care (S. 152 of Contract Act). But the Railways 
are responsible for any loss, destruction or deterioration of 
the goods, if by their default the goods are not returned or 
delivered at the proper time (S. 161 of Contract Act). (S. 72). 

The Railways are entitled to limit their liability for the 
I carriage of goods by a special agreement known as a Risk 
I Note, except when the loss is caused by the misconduct of 
the Railway servants (S. 72 (2) ). 

Liability of Railways and other carriers distinguished :—' 
(1) A common carrier under the Carriers Act, is liable for 
loss caused by reasons amounting to negligence unless there 
is a special contract. But even w^hen there is a special con¬ 
tract limiting his liability, he is liable for loss, etc., occa¬ 
sioned by his negligence. It is for the carrier to prove 
absence of negligence; while under a risk note under the 
Railways Act, it is for the consignor to prove that the loss 
or damage, etc., was caused by the misconduct of the 
cjompany. 

(2) A common carrier is liable for a loss occasioned by any 
criminal act of himself or his agent even if the value of the 
scheduled articles are not declared, while the Railways are 
not so liable unless the value and contents are duly declared. 
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Liability in case of articles of special valuer —The Bail- 
^ays are not liable for any loss or destruction of articles of 
special value (as mentioned in the Second Schedule of the 
Indian Eailways Act) such as gold, silver, cloths of tissue, * 
precious stones, jewellery and watches, negotiable instru¬ 
ments, silks, musical and scientific instruments etc., when 
the value of the article exceeds Bs. 100/-, unless the con¬ 
signor {a) declares the value and contents of the parcel or 
package (containing such articles—and {&) pays the extra 
(‘charge if required by the Railway administration. Before 
accepting such valuable articles for carriage the Railway 
administration may examine the parcel in order to satisfy 
itself as to the value and the contents. 

The compensation claimed for the loss, destruction or 
deterioration of any parcel or package containing such articles 
shall not exceed its declared value. But the person claiming 
compensation must prove, in spite of anything in the declara¬ 
tion, that the value so declared was its true value (S* 76). 

Exoneration of Liability: —^The Railways are not respon¬ 
sible for any loss, destruction or deterioration of goods, 
brought about by a materially false description of the con¬ 
tents given by the consignor. In any case the consignor is not 
entitled to recover more than the value of the goods calculat¬ 
ed on the basis of that false description (S. 78). 

Liability regarding luggage: —^The Railways are not res¬ 
ponsible for any loss of any luggage belonging to or in charge 
of a passenger unless it was duly booked by a railway servant 
and a receipt was given therefor. (S. 74). 

Liability for carriage of animals: —In the absence of a 
special declaration about valuation of the animal by the con¬ 
signor at the time of delivery to the company for carriage, 
a higher value than that fixed by the Act, viz,, from Bs. 
500/- to Rs. 10/- according to the kind of animal, in case of 
any loss or destruction, etc., to the same, cannot be claimed 
by the consignor. If the consignor gives a higher value by 
the declaration, the company may charge excess hire in 
respect of tlie increased risk. The person claiming compen¬ 
sation for the loss, destruction, etc., of any animal must 
prove the value of the animal and in any case of any injury 
to the animal, the extent of such injury (S. 7l^). The special 
contract limiting the companies’ liability in case of booking 
of animals is contained in Risk Note, form E. 

Claim of Compensation or Refund order to claim 

compeJisation for loss of goods or animals carried by railway 
or for a refund of overcharge in respect of animals and goods* 
a person is to prefer a written claim within 6 months from 
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tibue date of delivery of the goods or animals to the Railway 
for carriage (S. 77). 

In case where goods are hooked through two or more rail¬ 
ways, suits can be brought for loss of animals and goods, 
either against the Company on whose railway the loss occurred 
or against the Company to whom the goods are delivered for 
carriage by the consignor (S. 80). 

Burden of proof in case of loss :—In any suit for compen¬ 
sation for loss of goods or animals against a railway, the 
plaintifiP is only to prove delivery of goods to the railway for 
carriage, and its loss during carriage, he is not to prove how 
the loss occurred. It is for the railway to show how the loss 
occurred in order to absolve itself of the liability (S. 76). 
But when the goods are consigned under a risk note, the 
plaintiff is to prove the misconduct of the railway servants. 
In a suit claiming compensation, the plaintiff is to prove 
that a proper notice has been served on the railway adminis¬ 
tration. 

Liability of Railways in a carriage partly by land and 
paHly by sea :—When a railway contracts to carry goods, 
animals, etc. partly by rail and partly by sea, a condition 
exempting itself from liability for loss of life, personal in¬ 
jury or loss of or damage to animals or goods caused by act 
of God, King’s enemies, fire, accident and dangers of sea, 
river and navigation of any kind, shall be deem^ to be part 
of the contract, and subject to these it shall be responsible 
for any loss or damage, etc., during the carriage by sea as 
if it had been registered under the Merchant Shipping Act. 
The Railway Administration is to prove that any loss or 
damage as aforesaid occurred during the carriage by sea 

(S. 82). 

Risk Note:—A railway company is liable for loss of goods 
delivered to it for carriage owing to its negligence. But 
if the consignment is made under a special agreement known 
aa risk note, its liability is limited only to any loss caused 
by the misconduct of its servants. These risk notes absolve 
the Railway company from its general liability as bailee of 
goods under Sections 151, 152, 161 of the Indian Contract 
Act. The forms of the risk notes are fixed by the Central 
Government. In order that the risk note may be binding it 
must be properly executed and signed by the consignor or 
his agent. Stamping and attestation are not necessary. 

Classes of Risk Notes: — 

Form A :—For goods in bad condition or defectively 
packed this form is executed. The company is 
uot liable for anything, if the goods are deliver¬ 
ed in any condition whatsoever. But it is liable 
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for misconduct of ita servants. This does not 
'protect the company from loss due to delay if* 
disappearance or theft* 

Form B: —For goods despatched at a “special reduced’^ 
or “owners’ risk” rate, commonly used by 
merchants in sending goods. Except on the 
ground of misconduct the company is not liable. 
But in case of non-delivery (not due to accident 
or fire) and in case of theft, the company must 
show how it dealt with the goods during the 
period it was in their custody. 

Form C: —When goods are consigned in open wagon 
at sender’s request this form is used. No liability 
for loss or injury occasioned by its being so con¬ 
veyed attaches to the railway. 

Form V\ —For despatch of dangerous or explosive 
arti(des at a ‘special reduced’ or ‘owners’ risk^ 
rate. Liabilities of the company are siirfilar to 
those in Form B. 

Form E :—For booking animals of declared value. The 
Eailway’s liability is limited to the extent of its 
value. 

Form F: —Tt is used for booking animals in cattle 
trucks. Liability is limited up to Rs. 50 per 
head. 

Form O: —It is an alternative to Form D. 

Form H: —It is an alternative to Form B, when the 
sender wants a general agreement instead of 
a separate risk note for each consignment. ' 

Form X : —For the despatch of scheduled articles, 
exceeding in value Bs. 100/-, without paymehi 
of the percentage freight this form is used. 
There is no liability even for criminal act of 
servants. 

Form Y :—It is alternative to Form X, used when the 
consignor wants a general agreement. 

Duties of the Railways: —^It is a statutory duty impose^ 
on the Railways to arrange for receiving and forwarding 
traffic without unreasonable delay and without showing any 
undue preference to a trader or a class of traders, or to good.s 
(S. 42). 

Railway Rates Committee: — ^If any such undue preference 
in rates is shown the application will be heard by the Rail¬ 
way Rates Advisor;^ Committee. The Railway Rates Com¬ 
mittee is to be appointed by the Central Oovernment, to give 
advice in connection with disputes arising out of rates. 

191 (3k)verament of India Act, 1935, 26 Geo. 5, Oh. 2). 
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In such cases the burden of proof that there is no undue 
preference.in eharginjg: differential rates is on the Railways, 
(S. 43). 

RIGHTS OF RAILWAYS 

Dangerous goods:—Ifo person is allowed to carry with 
him or require the railway to carry any dangerous or offensive 
goods on a railway, and there is no obligation on the part of 
the railway company to carry such articles (S. 59), 

If any person takes with him any dangerous or offensive 
goods upon a railway he is punishable with a fine and shall 
be responsible for any loss caused by reason of such goods 
(S. 107). 

Lien on goods for charges: —On the failure to pay any rate 
or charge due from a person on demand by or on behalf of 
the railway administration, the latter may detain the goods 
or animals. And these goods may be sold by public auction 
by the railways (S. 55). 

II. CARRIAGE OF GOODS BY SEA 

Scope:—Whenever a merchant, manufacturer or exporter 
sends goods by sea, he enters into a contract with the owners 
of the ship for safe carriage of the goods for a price called 
freight, which is known technically as contracts of affreight¬ 
ment, There are two kinds of such a contract—a Charter 
Party and a Bill of Lading. 

The Indian law of carriage of goods by sea is based on 
the English law on the subject. 

The law regarding bill of lading is governed by two enact¬ 
ments Act IX of 1856 and Act XXVI of 1925. The Indian 
Carriage of Goods by Sea Act XXVI of 1925 incorporates the 
English principles (based on the rules recommended by the 
International Conference on Maritime Law held in Brussels 
1922-1923 for unification of certain rules relating to the bill 
of lading) and the English Carriage of Goods by Sea Act, 
1924 (14 and 15 Geo, 5, C. 22) in a schedule form, and pro¬ 
vides that the rules contained in the schedule regarding the 
liabilities, rights and immunities attaching to carriers under 
Bill of Lading, will have the force of law. But these rules 
are not to apply in the case of Charter-parties which ars 
governed by the English common law principles. But if bilk 
of lading are issued in case of a ship under a charter-party 
they are to comply with the terms of these rules. (S. 7 (2), 
Indian Carriage of Goods by Sea Act, 1925). 

Chatter Party 

A charter-party is an agreement in writing for the pur¬ 
pose of hiring an entire ship or a part hereof for the carriage 
of goods on a specified voyage or during a specified period, 
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betweea a B]iip;^wiier and any person, for a sum of money 
known as freigiit as the remuneration for the carriage of 
goods. The term charter party is probably derived from 
Uhuria'nt Fartiri which denotes the division of the .parchment. 
Ancient custom was that a deed was drawn up in as many 
parts as there were parties, and afterwards cut into a number 
of parts to be retained by each. 

In certain cases the charter-party may be by complete 
letting of the ship, in other cases the shipowner retains 
possession and the ship is used for carrying goods of a number 
of persons. In the former case it is called a chartered ship, 
in the latter a general ship. The person whose goods are to 
be carried in the ship is called the charterer. 

When the ship-owner engages himself to carry goods from 
a number of people to different ports in the course of a voyage, 
there is no charter-party, but separate bills of lading for the 
respective goods are issued. But when a shipper or a merchant 
wants to despatch his goods or the goods of others by a ship 
of which he is not the owner, he enters into the contract of 
charter-party with the ship-owner for the purpose of carriage 
of goods. 

When a ship is hired for a fixed period the contract i» 
known as a time charter^ when a portion of a ship is hir^d for 
a particular voyage, the contract is known as voyage charter^ 
A eh^irter by demise is a charter-party whereby a shipper 
l>€!eomes the owner of the ship by having the same leased out 
to him. This form of contract is now very rarely used. 

Rights of the Charterer; —The right of the charterer can¬ 
not be disregarded by any purchaser of the ship with notice 
of the charter-party. While the charter-party remains, such 
a purchaser cannot use the ship as a free one and will be 
restrained by injunction in using the ship in any way incon¬ 
sistent with any employment under the charter-party. (Lord 
Strathena S. S, Co. v. Dominion Coal Co., C19263 A.C. 108). 

Form of Charter Party; —Although the actual particulars 
of a charter-party differ according to the practices of the 
port wdiere it is made out and to the nature of the voyage, 
certain essential clauses must be there in every charter-party- 

The common form of such an agreement is given below; 

‘'Calcutta, the 2nd May, 1938. It is this day mutually 
agreed between Messrs.owner or agents for 


owners of good steamship or vessel called the....of 

ton net register, now trading at.. .and Messrs. 


.merchants, the charterers. That the 

said ship being tight, staunch and strong and in every way 
fitted for the voyage shall with all convenient speed proceed 
to,...and there load in the usual and customary manner 
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a full a»d complete cargo of lawful merchandise about,. 

toTift in weight and therewith proceed to.,-.,.*.-. ^ 

ordered before sailing or so near thereto as she may safely get 
and there deliver the cargo in the usual manner agreeably to 

bills of lading or being paid freight at the rate..,,,. the 

steamer paying all port or other customary dues or charges 
The cargo shall be put on board and tak^n from the steamer’is 
tackle at freighter’s risk and expense. The steamer is to be 
loaded at the rate of not less than.tons per weather work¬ 

ing day (Sundays and holidays excepted) and to be discharged 

at the average rate of not less than....tons per like days 

(Sundays and holidays excepted) charterers to be at liberty to 
average days for loading and discharging to avoid demurrage 
and steamer to load if required on Sundays and holidays but 
in such case time used to count. The freighters shall have the 

option of keeping the steamer on demurrage at the rate. 

per ton per running day on the total quantity of cargo deli¬ 
vered, but in no case less than.per day. Lay days to 

count from steamer’s arrival has been reported and is in every 
way ready to load and deliver as customary and written notice 
thereof has been duly delivered to the consignees or freighters 
if the loading or discharging on the conveyance of the cargo 
from the mines to the vessel be prevented by bad weather, 
floods, frosts, rebellion, tumult, riots, war, epidemics, civil 
commotion, political disturbances, lockouts, strikes or stoppage 
of workmen or any other cause beyond the control of the 
charterers, time shall not count nor demurrage accrue. 
Freighters shall not be responsible for any loss of time owing 
to the inability of the steamer to take on board or discharge 
within the stipulated time. Masters to sign bills of lading at 
any rate of freight required by freighters but not less than 
chartered rate. Charterers have the option of cancelling the 
charter, if the steamer be not in loading port, ready to load 
within 21 days from the date of this charter. Charterer’s 
liability shall cease on completion of loading, owner having 
lien on cargo for freight, dead freight and demurrage. The 
Act of God, king’s enemies, quarantine, fire on board etc., 
barratry of the master and crew, enemies, pirates, robbers, 
accident to boilers, machinery, collision, stranding, jettison 
or from any act, neglect, default or error in judgment of the 
pilot etc., other dangers and accidents of the seas, rivers and 
canals of any kind before and during the said voyage always 
excepted and steamer is not answerable for any loss through 
explosion of boilers, breakage of shaft or any latent defect 
in the machinery not resulting from want of due diligence 
by the owners. Steamer has liberty to call at any port to 
bunker or receive and deliver part cargo or to deviate for 
the purpose of saving life or property etc., salvage 










W.W OF CAEI^IAGB 


204 


and towage for own^^s sole benefit. In case of average the 
same to be settled in accordance with Yori-Antwerp Rules. 
Auy time lost at discharging port owing to scarcity of wagons 
or labours is to be computed as lay days.^' 

Principal clauses in a charter-party;—Thus a charter-party 
must contain the following important clauses:—(1) Names 
of parties, (2) class of charter-party, (3) the statement as. to 
the place where the ship is, (4) representation by shipowner 
as to the fitness of the ship, (5) prosecution of the voyage, 
(6) master’s duty, {7) charterer’s undertaking to provide foi 
cargo and payment of freight, (8) excepted perils, (9) lay 
days, (10) provision for loading and discharge and for demur¬ 
rage, (11) cancellation and penalty. 

The clauses containing various stipulations may amount 
to conditions or warranties according to circumstances, if they 
are of the former kind their non-performance by the ship¬ 
owner entitles the charterer to rescind the contract, if they 
are warranties merely the charterer is only entitled to 
damages. 

Statement as to places —The statement referring to the 
place where the ship is, is regarded as a condition precedent, 
the falsity of which entitles the charterer to repudiate the 
contract. {Bentsen v. Taylor & Sons, 118931 2 Q.B. 274). 

Fitness and seaworthiness :—^Fitness to receive cargo for 
the carriage of which is chartered and the fitness of the vessel 
to undertake the voyage contemplated are impliedly warrant¬ 
ed by the shipowner. There implied warranties extend only 

(a) to seaworthiness at the time of sailing, 

(b) to fitness at the time of loading. 

But they do not continue in force after the ship has sailed 
or the goods are on. board. {McFadden v. Blue Star Linm^ 
119061 1 K.B. 697). 

When the voyage is divided into stages as for example 
for the purpose of taking coal at intermediate ports, it must 
be seaworthy at the commencement of each stage. 

The term ‘unseaworthiness’ has been defined by section 4 
of the Indian Merchant Shipping Act thus—“A ship is un- 
seaworthy . . . when the materials of which she is made, hex 
construction, the qualification of the master, the number and 
description of the crew, the weight, description and storage 
of cargo, the tackle, sails, rigging, stores, ballast and other 
equi]>ment generally are not such as to render her in every 
respect fit for the proposed voyage or sendee.” 

The presumption of law is that a ship is seaworthy hut if 
she goes wrong after sailing, the shipowner is to show that 
unseaworthiness arose from causes subsequent to the commence- 
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raent. If the ship is found nnseaworthy at the commence¬ 
ment of tJie voyag:e, the shipper or charterer may cancel the 
contract, when the defect cannot be remedied within a reascto- 
able time, but if it is discovered after the commencement of 
the voyage damages may be claimed for any loss caused by 
nnseaworthiness only—and not by perils of tbe sea. 

* pTosecAifion of the voyage*, —^The shipowner is to under¬ 
take that the ship will proceed to the port of loading (known 
as preliminary voyage) commence and complete the voyage 
within a reasonable time. It is also implied that the ship 
will not deviate from the usual course of navigation, unless 
net*eHBity justifies such deviation. 

Justification of deviation :—Deviation is justified when 
required for the safety of the ship, the crew and the cargo; 
and in order to save human life or to aid a ship in distress and 
in all cases where deviation is caused by circumstances beyond 
the i'ontrol of the master of the ship, pirates, hurricane®, 
iceberg, heavy fog, etc. 

Voluntary and unwarranted deviation may render the con¬ 
tract of affreightment void. But such a contract cannot he 
avoided if it is a necessity, although the necessity arises out 
of culpable act on the part of the master. {Kish v. Taylor^ 

ri9l23 A.C. G 04 ) 

Masters duty: —A mtister being the servant of the ship¬ 
owner shall act in the interest of the cargo owners, specially 
in coses of emergency. He is to get the clearance certificate 
before the commencement of the voyage after the loading of 
the cargo and he is generally authorised to sign bills of lading. 

Charterer*s undertaking for loading and unloading of cargo 
and payment of freight: —The charterer must, on getting 
notice of the arrival of the ship to carrj" load, deliver the 
goods to the agents of the shipowner. In the absence of 
express stipulation, the rharterer is liable for not producing 
the cargo—although he is not personally responsible for such 
an event. 

The charterer may rightly refuse to load if the ship is 
found unseaworthy and may claim damages from the ship¬ 
owner on that ground. Similarly the charterer is relieved of 
his liability to provide 4 cargo when his whole adventure has 
been frustrated by delay due to unforeseen events or when his 
failure to load was due to the shipowner’s unjustifiable default. 

The cargo must he ready for loading within the period 
mentioned in the contract. The charterer will he liable for 
delay beyond the lay days. The charterer’s liability ends 
when the cargo is loaded. Lay days are a number of days 
xisually fixed for loading and unloading of cargoes, on thi* 
expiration of which demurrage is charged at a stipulated rate. 
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Wken no lay days are fixed the loading or unloading must 
take place within a reasonable time. 

When the contract mentions about 'full and complete 
cargo\ the charterer must load so much cargo up to the ship's 
actual capacity to take, even though the ship is described m 
having the ‘burden of.tons measurements or thereabout/ 

The shipowner cannot unusually compel the charterer to 
take delivery until the ship reaches the destination. But if it 
is not possible for the ship to reax^h safely the destination due 
to some permanent obstacle which cannot be overcome by the 
owner within a reasonable time, he can demand that the cargo 
be unloaded before arriving at the destination, when the words 
"so near thereunto as she may safely get" are inserted into the 
agreement. {Nelson v. Dahl (1879), 12 Ch. 592). 

If the owner of the goods fail to take delivery of the cargo 
at the time agreed, the shipowner may land the goods. 

Demurrage: —It is an additional payment for detaining 
a ship for a certain period beyond the lay days for loading 
and unloading of cargo—expressly stated in the charter- 
party. 

When no lay days are fixed or when a further delay occurs 
beyond the period agreed under the demurrage clause the 
shipowner is entitled to recover damages for the detention of 
the ship beyond that period or a reasonable period. 

When the shipowner detains the goods beyond the lay-days 
in exercise of his right of lien on the goods, he can, notwith¬ 
standing Ihe fact that the delay was caused by him, claim 
damages for the detention. 

The consignee may be excused for his failure to discharge 
within the stipulated time when it arises out of delay due to 
the shipoAvner’s or his agent^s fault, or when it was due to an 
excepted peril. 

In order to make any consignee or shipper other than a 
party to the charter-party, liable for tlie charter-party-demur¬ 
rage, there must be a specific terra to that effect in the bill of 
lading, 

Freight:—It is the remuneration paid to the owner of a 
ship for the carriage of goods. Freight is not payable until 
the voyage has been completed and the goods have been deli¬ 
vered unless the non-delivery is due to the shipper alone or to 
perils of the voyage excepted by the charter-party. 

If the carriage of goods to their destination is prevented 
by any act or default of the cargo owner—full freight Is 
payable. 

^ Payment of freight : —The chartereir is primarily liable for 
the freight in case of a charter-party, but when he acts as an 
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agent or broker for the purpose of securing goods for carriage 
by the ship, his liabili^ ceases when the goods are shipped. 

The freight is payable ordinarily to the ship-owner or 
the per^n with whom the contract of afireightment was made 
or to his duly authorised agent. 

If the owner of a ship abandons his vessel without any 
intention of retaking it, the cargo-owner can treat the contract 
as at an end, and if the cargo is somehow recovered by him, 
he can take possession of it without paying freight. In case 
of an abandonment of a ship being attacked by enemies—^the 
cargo-owners cannot claim possession of the cargo without pay¬ 
ing freight. {Bradly v. Newsvm Sons & Co., [19191 A.C. 

Advance freight: —There may be specific stipulations re¬ 
garding the payment of freight in advance, that is, either 
immediately upon the shipment of the cargo, or ‘upon final 
sailing’, or on the happening of a certain event, or at a certain 
fivi-d time. In the case of advance payment of freighl, once 
it is paid it cannot be recovered. Advance freight is recoAer- 
able even if the goods are lost by excepted penis before pay- 
•nent, when they are lost after the due date of paymeui:. 

Dead freight: —When a charteier fails to load a full cargo 
rind tliereby causes loss of freight on account of so'i.e part of 
ship's fairying capacity not being utiliseP, he i's bound io pjy 
the a»*iual freight on the goods shipped plus .i inymeut for 
iunhpes of compensation for tin- loss known us v^e^^iit. 

/-wznp sum freight: —^Whea an entire sum or a lump sum 
is apii*ed to be payable as freight it is known as luinp sum 
freight. To earn a lump sum freight the voyage must be com¬ 
pleted or the cargo must Ikj transhipped or forwarded to its 
destination, \V hen the whole cargo is lost no freight is earned, 
but if a portion of the cargo is lost on the voyage due to the 
excepted perils of the sea, the whole lump sum freight is re¬ 
coverable upon the delivery of the remaining portion of the 
cargo at the destination. {Thomas v. Harrowing S. S. Co.. 
C19151 A.C. 58). 

Pro rata freight: —It is the freight which may become 
payable proportionately to the part of the contemplated 
voyage accomplished, or to the part of the cargo delivered. 

Shipowner’s Lien:—The shipowner has a lien on the goods 
carried by his ship, until he has received payment of freight 
due. It ceases on delivery of goods. In the absence of 
EgTcement or usage, there is no lien for dead freight. 

There are other kinds of lien available to the shipowner, 
namely, for general average, for contributions 9 for erpensei 
incurred in protecting the goods. The lien for freight and 
general average is a pdssessory Hen. It is lost when the ship- 
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omm: loses |>o86es8ioB of the goods by delivery, for bis right 
can be enforced by their retention. The lien for the expenses 
inetirred in protecting the goods is a maritime lien, A maritime 
Hen is also available in respect of bottomry and respondentia 
bonds. Unlike common law lien it is not dependent on posses* 
sion, but attaches to the things into whosoever's hands they 
may pass. 

Average:—It is a principle according to which the loss 
to the cargo or ship is apportioned between interested persons. 
There are two kinds of such principles—^general and particular. 

Gtneral average : —A general average loss is caused by the 
intentional sacrifice of goods to avert a real common danger or 
when any extra expenditure is incurred to avoid that danger 
or I evil. Such a loss is called general average loss or contri* 
butifui, because it is shared generally by the respective parties 
whose interests were at risk by a rateable distribution among 
themselves for relieving the party on whom the loss actually 
fell; * . 

Essentials of a general average loss: —These are:—(a) A 
common real danger to all interests which is averted by the 
sacrifice, (b) The sacrifice must be real, necessary, intentional 
and voluntary, (c) The property in danger must have been 
actually benefited by the sacrifice. (d) The danger, for 
averting which the sacrifice is made, must not he one which 
arose through the fault of the person demanding general 
average contribution. It may arise out of loss of cargo, th® 
ship and of the freight. 

But it does not apply to cases where the loss is brought 
about by the inherent vice of the subject*matter sacrificed. 

Examples : —The following are eases which amount to a 
general average loss— ♦ 

(1) Jettison of cargo. 

(2) voluntary stranding to avoid wreck, 

(3) damage to cargo by scuttling the ship to extinguish 

fire, and 

(4) expenses of putting into a port or refuge for the 

safety of the ship and cargo. 

A case of general average may also arise under particular 
circumstances in the following cases :—(a) Incurring of extra¬ 
ordinary expenditure for avoiding a common danger, 
(b) enforced deviation for the purpose of saving from an 
impending peril, (c) damage done to third parties. 

In marine insurance policies, the underwriter agrees to be 
liable for general average. At present a set of rules known 
as Tork*Antwarp Buies, 1924 are frequently adopted in con¬ 
tracts of affreightment for determining general average loss. 
(Vhssoponhm v. British and Foreign marine Insunmce Co,^ 
U929J i K.B. 187). 
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Salvage: —Is a reward to persons saving or rendering 
assistance in saving a ship and her cargo. The salvor can 
claim reward if the services are rendered voluntarily not under 
any pre-existing contract, if skill and enterprise are shown in 
the work and if the services are beneficiaL The salvor has a 
maritime lien extending to the ship, her cargo and upon the 
property salved. The cargo-owners are liable for salvage in 
proportion to its walue rateably with the other property salved. 

Sucli an expenditure is not a general average loss, but it 
becomes a genera] average expenditure when both the ship 
and the cargo are saved. 

Particvlar average :—When a particular person suffers loss 
on account of damage to his goods by accident or by deliberate 
sacrifice, and it is not for general benefit such as loss of an 
anchor or damage by water to cargo, the losses remain where 
they fall, t.c., on the owner of the particular property which 
has suffered damage. 

Excepted perils: —^This clause occurs both in the charter- 
party as well as in a bill of lading, the effect of which is to 
exonerate the shipowner from liability for loss occasioned by 
certain perils beyond human control, and not due to the 
negligence of the shipowner. If the ship is unseaworthy 
when sbe starts, this clause cannot save tlie owner from respon¬ 
sibility for damage. {Giby v. Price j C1893] A.C. 56.) 

If these excepted perils occur in a bill of lading, they apply 
only to the voyage, loading and discharging, and its benefit 
is one-sided in favour of the shipowner, while if they occur 
in a chorter-partv they apply to the preliminary voyage, the 
voyage to the destination, loading and dischatging and operate 
for the benefit of both the parties. 

The excepted perils clause include the following important 
clauses besides others. 

(i) Act of God: —^Accidents caused by the force of nature 
beyond human control and which no human agency could avoid 
by a reasonable toresigbt. 

(ii) King^s enemies, restraints of princes and rulers: — 
Enemies refer to the enemies of the state to which the carrier 
is subject. Restraint of princes means any restriction imposed 
by any sovereign authority through whose jurisdiction the ship 
happens to pass—such as blockades and embargoes. 

(iii) Pirates, robbers, or ihievstn^ 

(iv) Strikes emd lockout means the stoppage of work arising 
out of trade disputes. 

(v) Barratry means deliberate wrongful acts done by the 
master or crew against the ship or the cargo, e.g., when the 
master fraudulently sells the cargo or fraudulently deviaies* 
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But it is not available when the shipowner or his agent could 
have averted it but for his negligence. 

(vi) Jettison :—It does not include a case where jettisoja' 
ing took place owing to improper stowage amounting to 
negligence. 

(vii) Collision This also comes under ^perils of the sea’ 
wiieii it is not caused by negligence, 

(viii) All penis, dangers & accidents of the sea :—These 
include dangers, etc., which are peculiar and incidental to a 
sea voyage. These are such ‘'which could not be foreseen and 
guarded against by the 8lii]>owiier or his servants as necessary 
or probable incidents of the adventure", e.g., loss by consump¬ 
tion of cargo by ' erniiii or by the bursting of boilers does not 
come under it as it niight, as well, occur on land. But loss 
(lu(* to ‘rough sea^' or Stranding of vessel’ comes within this, 
provided there is no negligence on the part of the master. A 
damage caused by ordinarily edimatic condition is not covered 
by IhivS clause. iSassort v. Western Assnranee Co., £1921J 
A.(\ dbl). 

t\iu\a pro^iyfui: — In a damage or loss due to several causes 
the exemption clause will he operative only so far as its proxi¬ 
mate caii>e is concerned. AVhen an exctjdtd icuil l;a]>pen8 
to be a remote <'aiise, the shipowner is not excused by it. 

Negligence:—It a general ‘negligence clause’ is added, 
the shipowner is exempted trom liability arising out of the 
negligeme ot tin* master, othcers, etc., and it protects him 
against any negligent t of his employees in (‘onnection with 
loss or damage caused by perils ot the bca. 

Cancellation clause:— A clause is usually inserted in the 
charter-par1> enabling tiie charterer to rescind the r^ontract, if 
the ship fails to arrive by a <'ertain date at a certain i>ort. He 
is entitled to e.aneel tiie contract if the charter-party is founded 
on misrepreseiitati{Uis wiiieh are conditions precedent such as 
the time of sailing, the name and nationality of the flag, its 
class ill the register, its readiness to load. (Sanday v. Keighty 
Ma,rte(J & Co. (1922). 91 L.J.K.B. 924). 

Besides the power of faucelling tlio contract, the charterer 
is entitled to dainagt's for the loss sustained by acting on the 
niisreprebcntations whieli do not go to the root of the contract, 
tliat is, whi(di are merely breaches of warranty. 

Bill of lading 

A bill of lading is a document acknowledging the ship¬ 
ment of goods signed by or on behalf of the carrier, which 
contains the terms and conditions upon which the goods axe 

14 
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agreed to be carried. Tbis document is an evidence of tbe 
contract for the carriage of goods in a general and not a 
chartered ship, i.e., a ship which is used for the carriage of the 
goods of several merchants. They are used in a chartered 
ship also. If the charterer takes goods of others, the contract 
of such carriage is embodied in a bill of lading. 

Generally a bill of lading is prepared in a set of three and 
this is called 'drawing in a set’—one is retained by the master, 
one by the consignor and the third is sent to the consignee. 

The mate’s receipt is the first receipt (provisional) given 
for the acknowledgment of the goods for the purpose of 
shipping. When the goods are actually loaded in the ship the 
master signs the bill of lading, which is afterwards handed 
over to the shipper or cargo-owner in exchange for the mate’s 
receipt. The bill of lading supersedes the mate’s receipt when 
the former is properly executed iind signed. 

Distinction between charter-party and bill of lading : — 

chartor-x^i^rty is notliing but a contract, while a bill of lading 
is a document of title to the goods as well as a receipt for the 
goods shipped. But a bill of lading is similar to a (diarter- 
party in so far avS it is an evidence of the contract of affreight¬ 
ment. If the charterer is also the shipper, the bill of lading 
is simply a receipt for the goods and a document of title to the 
goods wit!iout being evidence of any contract of aifreightment. 
In such a case the bill of lading shall not be allowed to vary 
the terms of the charter-party unless express stipulations are 
contained in the former to that eJSect. 

** The bill of lading contains only the terms of contract of 
carriage mside with the shipowners, and unless the terms of 
charter-party are incorporated in it, it will not affect the 
contract. 

Form of bill of lading:—“vShipped in good order and 


condilion by.in and upon the good ship called the 

. whereof.is the master for this present 


voyage, now riding at anchor in the imrt of.and bound 

for., wil ‘1 Mberty to call at any ports on the way for 

coaling or other necessary purposes, (nature of goods) beino; 
marker! and mr. ii'ned in the mtrgin and are to te delivered 

in the like good order and condition at.aforesaid, the 

act of God, king’s enemies, fire, barratry of the master and 
mw and all every other dangers and accidents of the seas, 
rivers and T\a\ic:‘Av,a of whatever nature and kinds soever 

excepted, unto.or to his assigns, he or thejy paying freight 

for the said goods at the rate of .. with primage and 

average accustomed. 
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In witness wJiereof, the master or agent of the said ship 

liath affirmed to....bills of lading all ox this tenor on date, 

one of which bills being accomplished the others to stand void. 

Dated.the day of. 

Signed... 

Contents:—After receiving the goods into his charge the 
carrier, master or his agent shall on demand of the shipper 
issue a bill of lading to him. It is to contain among other 
matters the following: — 

{a) the leading marks shown clearly on goods necessary 
for their identiiication furnished in writing by the shipper 
before loading such goods. 

(6) Either the number of packages or quantity or weight 
as furnished in writing by the shipper. 

(c) The apparent order and condition of the goods, ilndian 
iJarrioge oj Goods hi/ Sea Act 1925 Schedule, Article III, 31. 

A bill of lading ordinarily contains most of the conditions 
of the carriage of goods as are found in a charter-party, as to 
Jiow the voyage is to be made and what are the exerhptionvS. 

IThen the shipper has marked and consecutively numbered 
the packages of goods made for shipping, this mark and the 
numbers are stated in the margin of the hill of lading. If the 
bill of lading contains a statement that the goods are shipped 
‘in good order and condition’, the bill is known as a clean bill 
of lading. In such a case the consignee or tlie indorsee of 
the bill of lading is entitled to get delivery of the goods in 
the same ('onditiou subject of course to the terms of carriage. 
Very often a Pill instead of being a (lean bill contains a 
statement that ‘‘weight, ('ontents and value unknown.’’ 

The last clause, namely, “one of tln^se bills of lading being 
accom[dished, the others to stand void”, authorises the master 
to deliver tlie goods to a holder who presents any part of the 
bills of lading to him. though ordinarily the first transferee of 
a bill of lading for value is entitled to the goods. 

A through bill of lading is issued when the goods are 
shipped for being transported by sea md rail, or river, vr 
canal, etc., to a destination other than a sea-port wherein the 
rate charged for through carriage namely, by bmd, lpa, etc ^ 
is immtioned in tlie document. 

When the freight is payable at the port of loading the bill 
contains a statement to that effect, namely, ^freight paid 
at——/ in such a case, the bill serves as a receipt for the 
payment of that freight. ^ 
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(d) It must ccmtaiu an express statement that it is to have 
effect subject to the provisions of the Indian Carriage of Goods 
by Sea Act. (S. 4, Indian Carriage of Goods by Sea Act). 

The bill of lading is signed generally by the master. 

A shipped bill: —Sometimes, at the option of the shipper 
a bill may be noted at the port of shipment by the carrier, 
master or his agent with the name of the ship w’hich the uoods 
have been shipi)e(i and the date of shipment. 

Characteristics of the Bill of Lading :—(1) It is an evidence 
of the onl}" terms of the contract of carriage made by the 
shippers, unless the bill of lading incorporates am of the 
terms of the charter-party, 

(2) It is a prima facie evidence of the shipment of the 
goods, their quality and quantity mentioned therein as against 
the master and the earner. (S. 3 Xiill of Lading Act, 185b), 
But if the weight of any bulky cargo is ascertained and accept¬ 
ed by a third party in accordance with the custom of the 
trade, it is not to he an evidence agaiii'^t the carrier. (S. (i. 
Indian Carriage of Goods by Sea Act, 1926). 

But the master or otlier person signing the bill can 
exonerate hiiinelf by showing that the entry in ihe bill was 
done due to misrei)reseii1atuni and -vvithont any default on 
his part, wdiolly by the fraud of the shipper. (S. 8, Bill of 
Lading Act). 

Tne holder ^consignee or indorsee for value) of th.^ 
bill of lading is entitled to tlie deliverv of the goods at the 
port of destination, and while the goods are in liMiisit can 
transfer lae possession of the goods by a mere transfer of the 
bill of lading. 

(4) Although It iN not a negotiable instrument it lias many 
points of similarity with the latter—such as its tiansferahilily 
by delivery witli or without indorsement, and tlie transferee’^ 
right to sue in liis own name. 

But a holder (»t a negotiable instrument in due course 
may claim to have a better title and is not affected by any 
defect of title of the previous holder U^xcepting f*use of for¬ 
gery). IVhereas Hie holder of a bill ol lading always takes it 
subject to the rights and liabilities of the person from uhom 
he refjcived it. But though the unpaid seller has the right 
of stop|)iige in transitu against the original consignee, it s 
not aviilable against the indorsee of a bill of lading. 

Transfer of bill of lading:—The Bill of lading can be 
transferred either by indorsement when the bill is drawn to 
order or by mere delivery. But if the bill is drawn to a 
specified person without the words '‘or order or assigns'* it is 
not so transferable 
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Along with the transfer of the bill of ^lading the right 
under the bill will vest in the consignee or the indorsee. {S. 1 
Bills of Lading Act 1856). But such an assignment will not 
aftect the right of the shipowner to claim any freight againsv 
the shipper or owner or to claim the right of stoppage in 
transit of the goods. (S. 2, Bills of Lading Act). 

For passing property in the goods by assignment of the bill 
of lading, the following conditions must be fulfilled: (i) it 
must be transferable on the face of it; (ii) jtho goods must be 
in transit, that is, before the goods are delivered to any person 
under a bill of lading; (lii) li must have been circulated by a 
person Laving a good title to it, and there must be an inten¬ 
tion to transfer the pioperty. The assignment of a bill of 
lading to an agent for the purpose of taking delivery, does not 
paiis any property to the agent. 

Rights and Duties of the Master:-r-Master is the highest 
officer on board the ship who controls the movements of the 
shi]), is ill cliarge of the cargo and is in command of the crew. 
He IS not only an agetd ol the shipowner, but also an agent of 
tJie owners of cargo 

Ue lias io coutnd the navigation and must proceed on the 
voyage with a reasonable despaleh ami without unjustifiable 
devialion. He l)a< 1o do everrtluug in order to fulfil the con¬ 
tract ot cinriage; as ^noii as goods are loaded he is to sign the 
bills oi lading iiud hand them o\er to the consignors or their 
agents. In c(mne(‘tioii with the issuing of hills of lading he 
is to verify the number of packages and to see that they are 
externally in good condition. 

He lias to carry the cargo to itwS destination and in so doing 
must take all reasonable care for tlie same during the voyage, 
both during* the ordinary imudeiits of the voyage and also 
during any accident in course of the same with a view to safe¬ 
guard the interest of the cargo-owners as far as practicable. 

He has to allow reasonable time for taking delivery of the 
goods by the consignees and exercise the ship-owner’s lien 
on the ( argo for dues of the ship-owner. He has to collect the 
general average contributions from interested persons. Before* 
taking any extraordinary measure with regard to the goods, 
he has to co)nmuin<\ate witli the ship-owners or cargo-owners, 
as the case may be. as far as practicable,^ 

The master (icing a servant of the registered owner of the 
ship is not entilled to vary the terms of contracts made by 
the owner. When be signs bills of lading without showing 
that he signs as the agent of the owner he may be made per¬ 
sonally liable on the contract. 

The master is entitled to do acts which are necessary for 
the purpose of carrying out the contract and in so doing he 
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may incur expenses for such necessaries (The Arzpeitia, 1921, 
126 L.T. 29). If at the destination nobody appeim to take 
delivery of the g:oods by presenting the bill of lading or any 
indemnity in its pUu*e, he may unload the cargo there and if 
prevented from so doing by the port authorities, he is entitled 
to deal with them as a reasonable man would do to protect the 
interest of the owner for the freight, as well as the interest 
of the cargo-owner. 

He may under very special circumstances take extra¬ 
ordinary action to save the ship and the cargo in the intexe^' 
of all })ariies’concerned. He may delay or deviate from the 
proper route, hypothecate the ship and cargo by the execution 
of hottomry bond when lie is in urgent need of money, and 
cominimieation with his principal is impracticable; may enter 
into salvage agreement on belialf of the ship-owner and 
cargo-owner, may incur general average haciififes and expen¬ 
diture, may sell the shi]) and cargo, in exercise of his extra¬ 
ordinary powers under cirenmstances affecting tlie who^ t 
adventure. 

lie ma> sell the damaged goods at a port of call when it 
is absolutely necessary to do so and it is not possible to com¬ 
municate with the owner of the cargo. He may tranship the 
goods when he finds that it will not he reasonable to proceed 
v:iL the voyage as the ship is badly damag(Ml. In such a 
case if the goods are of a perishable natuie and there is no 
time to communicate with the cargo-owner lie may even sell 
the goods He has the right to enter into a salvage agree 
inent even when the caigo or a part of it is in dang*er. He is 
entitled to jettison a part of the cargo in order to save the 
rest. He may hypothecate the cargo by giving a respondentia 
bond. All these extraordinary steps can only be adopted tor 
the safety of the cargo after communicating with the owner 
and according to his instructions, but when that is not praj 
titahle, having regard to the safety of the cargo he may take 
action without such communication. 

Respondentia and bottomry bonds :—A respondentia bond 
may only be executed if the master requires ni<)n(‘y in the 
interest of the cargo-owners, and the ship and freight are in¬ 
sufficient security for the money so required and that lie 
unable to procure the same in any other way. Bui a hottomry 
bond can he executed by hypothecating the ship and the cargo 
for the safety of all concerned, and for the carrying out of t)»e 
ultimate object of the whole adventure- A bottomry bond in 
respect of the cargo may only be executed when the ship and 
the freight ate insiifficient to meet the charge. The person 
advancing money on a bottomry bond has a nwitime lien on 
the ship, freight and cargo for the satisfaction of his dues; 
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whereas the holder of a respondentia bond has a ma/ritime lien 
on the cargo only. A charge created by a bottomry bond 
becomes payable with interest only when the ship safely 
reaches its destination. If the ship is totally lost the bond 
becomes void and tlie loan is not recoverable, llie holder of a 
respondentia bond, also, takes a similar risk of the ship's safe 
aiTival at its destination. A subsequent bottomry bond holder 
gets priority over an earlier one in as much as the later one is 
given at a tini^ of necessity when the earlier one is on the 
point of being frustrated because of the subsequent danger. 

Liabilities of the Carrier by sea : —A carrier includes the 
owner, or the cliarierer who enters into a contract of carriage 
covered by a hill of lading and a bill of lading under a 
charter-party in so far as it relates to the carriage of goods 
by Nca. ITlie Carriage of Goods by Sea Act, Schedule, 
Article 1.1 

un The earner is bound to exercise due diligence 

n) To jnake ibe shiji seaworthy. 

(2) To properly run. equip and supph the ship. 

(d) To niako al! Ihe parts of the ship in which goods 
are (‘arried fit and safe for rece])tu)n, carriage and 
])rest‘rvation of goods. (Act III, li. 1). 

ib) Bui absolute warranty ol seaworthiness is not to he 
implied in contracts. <"8. d, Indian Carriage of Goods by Sea 
xVet). 

{r) The carrier is not liable for loss or damage arising at 
imseaworthiness, unless caused by want of due diligence on 
the pari of the carrier and to do all the duties mentioned 
befoia^ The burden ot proof in sutdi a case is on the carrier. 

id} Neither the carrier nor the ship is responsible for lo8« 
or damage resulting from: — 

Gj act, neglect, or default of the master, mariner, pilot 
or servants of the carrier in navigation, or 

(2) act of God, or 

(d) act {)f war, or 

(4) act of public enemies, or 

(5) arrest or restraint of princes, or 

(0^ quarantine restriction, or 

(7) act or omission of the shipper or owner of goods or 
his agents, or 

(H) strikes, lock out, or 

(9) riots or ^ivil commotion, 
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^0) atteiiiplini? to "^ave lifo and property at sea, or 

til) wastage in bulk or weight due to bome inlierent 
defect, or vice of tlie good, or 

(12) bad packing, or 

(13) inatb-^quacy of inarktS, or 

(14) latent undiscoverable defects, or 

(15) any other cause not due to fa\ilt or neglect of the 
carrier or his agents. 

(e) The carrier shall not be liable for any loss of goods of 
the value exceeding lOO L (gold value) or the equivalent sum 
in other currency, unless the value lias been declared by the 
shipper and embodied in the bills oi lading. 

(/) He is not liable for loss aiisiiig out of wilful misstate' 
ment of goods. (Indian Sale ol (roods Act, Schedule Act IV.) 

The carrier is not liable for an^ lo^s arising out of any 
deviation in attempting to save life ot ]>ropcrtv. (Art. Ill, 

R. 4). 

Unlebs notice of loss or damage is given in wriiiug to the 
carrier or his agent at the port of discliaigc or at the time of 
removal of goods or if the loss is not apparent within 3 (lays 
of the removal, tl^e presumption is that the goods are delivered 
in proper condition. 

An a(*tion for damage or loss must lie brought within (>ue 
year after delivery of goods. ^Art TII, R. (1) 

Tlie farriei (annot relieve him-cli liy agreemumt ol any 
liability for loss arising from negligence, faolt oi failure in 
the duties aud obligation, bec.nise tliat is regaided as null 
and void. (Act Ill, II. 8). 

feights of Carrier:—Inflammable goods or explosives of 
dangerous nature the shipment of whuh has not been con¬ 
sented to by the (airrier or hi> agent ( an be lauded at any 
place or destroyed. (IV, 6). 

Liability of shipowners:^—The liability of a ship-owner 
shall be limited to the extent as laid down by sections 502 and 
503 ot the Knglish^jilerchant Shipping A('t of ISO! (57 & 58 
Viet. c. bOy (S. 7 Indian Carnage of Goods b\ Sea A«t). 
Thus the owmer of a British Sea-going sliip shall not be liable 
to make good to any extent wliatever, an\ loss or damage 
happening loifhovi his actual fault or privity^ when any goods 
on board tlie ship are lost or damaged by reason of* fire or 
when any valuable article is lost or damaged by reason ot au\r 
robbery, embezzlement, the true nature *aud wdiie of which 
has not been previously declared. But when damage is caused 
by fire, the ship-owner will not be excused under the excepted 
peril clause if it occurred tlirough the uegligenee of his 
servants. 
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A ship-owner’s total liability for dairrage to goods, loss of 
life, etc., occujTing* without his actual fault or privity is 
limited to a certain percentage of the ship^s tonnage under 
section 503 of the said Act. This limitation of liability under 
section 503 is available to all owners of a ship, whelhcu' British 
or foreign. 


III. Law of Carriage by Air 

{The Indian Carriage by Air Act 1934 {XX of 1934) ) 

History:—The law of carriage by air is still in its infancy. 
Until commercial aviation develoj)s, this branch of law will 
not come to stay. The first attempt to codify the law of com¬ 
mercial aviation was made by the passing of the Indian 
Carriage by Air Act (XX of i034). This Act is based on the 
Warsaw (Convention of 1020 which applies to carnage hy air 
between two or more independent states, and regulates such 
iualt(*rs as tic*kets for both luggage and pas'='engers and the 
liability for the safety of passengers and goods. 

ApiAivation o/ ihc rales of C<nirenffon :—The 

provisions of tin* Warsaw ronvention relating to the rights 
and liabilities (d carriers, passengers, etc., in relation to 
carriage by air irresiiective of tlu^ nationality, which are con- 
laimsl in the first sdiediile of the A<‘t are made a])p]icable to 
Ib'itisl) India (S. 2 (1) ), 

But they may be applied to the internal cairiage by air 
by the notification of the (Joveriior (General in C\)un('il (S. 4). 

and definitions :—Tlie rules contained in the First 
S('hedule of tht' Act embodying the Waivaw Convention ap])ly 
to the inltTnational (airriage ol person.^ or goods, for hire, 
by air. (First Schedule 1(. lb 

International iorriage hy air is defined as any carriage in, 
which tlie place of departure ami the place of destination are 
situated within the territories of two high contracting parties 
(K. 3). 

A High contracting parly moans any inde])eudent vState 
who is signatory to the Warsmv (donventioii UF 2). The 
(bivernor General by notification may certify as to wdio are 
the High (dontraciing’ parties, and any such notification is 
<‘onclusive evidence in the matter (R. 2 (2) ). 

Documents of Carriage 

Passenger and Luggage fichets :—For the carriagre of 
passengers, the carrier must deliver a passenger a jiassenger 
ticket cantuining the place and date of issue, the place of 
depai ture and destination, the name and address of the carrier, 
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tbe agreed stoppiiig places, a statement that the carrier is 
liable under the rules of this schedule (II. d;. 

For the carnage ot luggage except tbe small personal 
obje<ts, the Cvirner must deliver a luggage licket containing^ 
besides those ruenlioned in case of passenger tickets the follow¬ 
ing ])articulitrs * the ninnher of the ])assenger ticket, a state¬ 
ment thal the luggage is to be delivered to the bearer of the 
luggage ticket, Ihe number and weight of packages, the de¬ 
clared value of packages and a slatement that the carriage is 
subject to the liability under this schedule 'V\. 4) 

4^r con'^ig mu nit mdc: —Ever;v carrier has tbe right to 
require ihe^ (onsignor of goods to make out a docmnient known 
as air cousignineut note containing the following particulars: 
—the [date and date of its oxecutiem, the place of departure 
and destination, ilie agreed sio]>ping places, the name and 
address of the first (airier, nature of the goods, name and 
address of the cousignor, the number and weight, quantity, 
volume, et<‘,, ot tlie good-,, the freight and the date and idace 
of payment, the amount of the value declared, the time fixed 
for the completion of the (‘arriage and the rout(‘ to be followed, 
if tlie goods aie sent for payment of delivery, the price of 
the goods, and ii statement tleat the carnage is subject to the 
rules relating to liability xinder this schedule (Ks. 5, 8). 

Although without tlie air consignment note the contract 
of carriage is binding (E, 2 *2) ), the cairier is deprivc^d of 
limited li<il)i]iiy provisions under this KvA At. 9). 

Liabilities of the Carrier 

(a) For (loath or hodily injvrg of a passenger —The car¬ 
rier is liable for (pausing the death or wound or any other 
bodilv injury suffered by a passeng'er. if such an accident is 
causi^d on board tlie airciaft or in course of any of the opera¬ 
tion of embarking or disembarking (II, 17), notwithstanding 
the jirosusions of tbe Indian Fatal Accidents Act (XTIl of 
385*5 1 which provides for the recovery of compensation to 
famiHes for loss occasioned h\ death of a p^iwn caused by a 
wrongiul act (S. 2 (4) ). The liability for death is enforceable 
for the benefit of the mfinberb of the passenger’s family, by 
the personal representation or by any person who can claim 
the benefit (vS. 2 (4) and Second Scdiedule Rs, 1 and 2). 

(a) F(ir death or hod tig injvry of a passenger: —The car- 
for damag*' or destruction to goods or luggag**' sustained during 
the carriage hy the air. The carriage by air comprises the 
period during which the luggage or goods are in charge of the 
t arrier whether in an aerodrome or on board an aircraft or in 
case of a landing outside an aerodrome. But the period doe» 
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Eot extend to any carriage by land or by sea or by river ont« 
side an aerodrome (Jt. 18). 

(c) The carrier k liable for damage occasioned by delay 
in the caniage by air of passengerb, luggage or goods (R. 19). 
In the case of passengers the liability is limited to the sum 
of 125,000 francs, and in the ease of luggage or goods, the 
liability is limited to a sum of 250 francs per kilogram unless 
the consignor, at the tune of handing* them over to the earner 
mak(‘S a special declaration of the value. As regards the 
personal goods in custody of the passenger the liability is 
limited to 5,000 francs per passenger. 

Francs refer to French francs (*on5idling of G5| milligrams 
of gold of millesimal fiaem^ss of 900 (K. 22;. For the purpose 
of an} action against the carrier in India any sum in francs 
rmi'^t be converted into rupees at the rate of exchange prevail¬ 
ing on llic (late on which the damages to be paid are deter¬ 
mined by the Court (S. 2 (5) ). 

The air consiginnent noie shall be in three original parts 
—the first part for the earriei—the second for the consignor 
wliich is to be signed both by the consignor as well as by the 
carrier and is to a(‘company the goods Tlie third part shall 
be signed by the carri('r and is to be handed over to the con- 
eigiior, after the goods have been afcepted (11. G (1) and (2) ). 
Tlie carrier shall sign an acceptance of the goods (II. 6 (?j ). 

The ccmsignor is liable for the correctness of the parti¬ 
culars of such note and is liable for all damages suffered by 
the carrier by reuvsen of irregularity or incorrectness of the 
particulars of the note (11. 10 (1) and (2) ). 

Ci)nsi(/nor\^ nght :—^The consignor has the right to dis¬ 
pose of the goods by withdrawing them from the place of 
departure or destination, or by stop])ing them in transit, or 
by calling for them to be delivered to a person other than the 
consig-nec; but Ik* must not exercise this right to prejudice 
the carriers and must pay the necessaiy expenses (R. 12 (1) ). 

('()fi.si.g/tie\s fight :—Except under the circ/umstances stated 
above tlie consignee is entitled to require the carrier to hand 
over to him the air consignment note and to deliver the goods 
to liim. o?i payment of the charges due. If tlie carrier admits 
loss of goods, or if the goods have not arrived at the expira- 
li(m of 7 days after the dale on which they ought to liave 
anived, the consignee can enforce bis rights against the car- 
riei under the contract of carriage (R. 13 (1) and (3) ), 

Any provision tending to relieve the carrier of such 
liability or to fix a lower limit is null and void (R. 28). 

Avoidance of liahility: —(a) The carrier is not liable if 
he proves that he and his agents have taken all necessary steps 



22(J 


THE TNBIAK HEECAKTILE LAW 


to avoid tlie damage or that it was impossible for them to take 
such measures. 

(h) The carrier can avoid liability if he proves that the 
damage to goods was oecaaioned by negligent pilotage or 
negligence in the handling of the aircraft, although be and 
his agents have taken ’all necessary measures to avoid loss 
(R. 20). 

<,c) He can avoid the liability if he is able to prove that 
the loss wavS caused or contributed by the negligence of the 
aggrieved person (E. 21). But in no case is the carrier allowed 
to avoid liability if the damage is caused bv wiUiil miscon^ 
duct of himself or of his ag‘ents acting within the scope of 
employment (R. 25). 

Presumption and Procedure:— Receipt of goods without 
complaint is priina facie evidence that the goods have been 
delivered in good condition. Therefore in case of damage 
Ihe ])erson entitled to delivery must complaint to the carrier 
forthwith after the discovery of the damage, within three 
days in case oi luggage, within 7 days in case of goods. In 
case oi delay it must be made at the latest within 14 days 
from the date of delivery to him. If no such complaint "is 
made no action lies against the Ctirrier except tor fraud (R. 20) 

Jurii^diction —An a< tiun for damages (am be brought at 
the o])tiou of the jdaintiif eiihei before tlie Court Imviug juris- 
diitiou ov(U' the place of destination, or ha\ing jurisdiction 
u\er tlie cairierhs principal place of business or place of resi- 
denct \R. 28), 

Luiiifaiion :—TJie riglit of damages is extinguished if no 
action is brought within 2 ^\ears from the date of a^Tival of 
thi (catt at the destination, or from the due date of arrivaL 
or irom the date on which the carriage stopped (H. 29;. 

fd<ibi]ity oi the carrier for damages is not extinguished 
at his death, an action lies against those legally rejiresenting 
l]i> e^tate (R. 27). 

Linbihtij of successive carriers :—Carriage performed by 
carriers although is to be regarded as one undivided 
Ciirn mv ir the parties agree (R. 1 (4) ), an action for damages 
to a passenger can only be brought against the carrier who 
performed the carriage during which the accident or delay 
occurred ex(*cpt modified by expressed agreement (R. dO (2) ). 

As regards luggage or goods however the consignor will 
have a right of action against the first carrier—^whije the con¬ 
signee will Inue against the last earner, and the passenger 
will iiave the right against any of them. They are entitled to 
bring such an action against the carrier during whose carriage 
the loss or delay occurred (R. 30 (3) ). 



CHAPTER VIII 


LAW OF INSURANCE 

^ INSURANCE ACT 

(Ad IV of 1938^ 

History: —The Iiidinn law relating to insurance prior to 
the present Act was contained in the'Life Assurance Com¬ 
panies Act VI of 1912 as amended by Act XX of 1928 and 
in the ProvidenTInsurance Societies Act V of 1912. But the 
msuran<*e law of 1912 apjdied only to life assurance com¬ 
panies, and did not deal with other forms of business, al- 
thougli during the Great W ar of 1914-18, insurance business 
other than life received a great impetus in India. Indian 
opinion wanted tlie disclosure and publication of the business 
('arried on in India by foreign conipaiiies, and fatoured 
stricter control (d insurance business to jirevent the growth 
of mushroom com])anies, and wanted to enforce working on 
sound principles, to pre\ent luisapplicaticm of funds and to 
protect the assfUs. The present Act is based on the report of 
the (^laiison ComniitttM» (1927) whi<*h was appointed to con¬ 
sider tJie advisability of auiending tlie English Insurau(*e Act 
oi 1909. The present act embodied these suggestions and it 
<*ontains in one statute the law governing all spheres oi in¬ 
surance, The Provident Iiivstirance vSoeieties Act (V of 1912t 
and the Indian Lite Assurimce Companies Act (VI of 1912) 
are repealed (S 123). 

Scope :—The liability of the insurer being a company 
undpr tiie Judiau Companies Act is not ailecied by the Indian 
Insuraiua* A<‘t unless specifically provided (S. 117). But the 
fnsurariee Act will not apply to any insurance carried on i>y 
the central or provincial government nor to any provident 
fund un<ler the Ihovident Funds Act, 192*) (XIX of 192r>), nor 
if the supeiintendcmt orders, to any fund ollicially recognised 
by the (‘enlral government before 2Tth January 1937 imun- 
tained by tli<' government servants for mutual benefit oi to 
any mutual and jirovulent society of (irovernment or railway 
servants (S. 118). 

Definition of Insurer :—The ieim insurer means (a) any 
person corporate or otherwise doing insurance business, and 
(6) includes any foreign corporate or unincorporated body 
carrying on insurance business in India under the law of any 
foreign country, or has its principal place of business in India 
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or employs a representative, (c) any such person under any 
Indian statute, and (d) any person who in India has a stand¬ 
ing contract with underwriters who are members of the society 
of Llyod’s whereby such a person is authorised to issue pro¬ 
tection or cover notes on behalf of the underwriters (S, 2 (9) ). 

Insurance Company :—It means any insurer being a 
company or partnership under the Indian Companies Act or 
the Indian Partnership Act (S. 2 (8) ). 

Statutory Requirements for Carrying on insurance business 

A. As to capital: —In order to prevent the growth of 
mushroom companies Vith inadequate finances, and to prevent 
premium in(*oiiie being resorted to from the very beginning 
for the purposes of expenses of organization^ a provision has 
been made that no new company carrying on insurance busi¬ 
ness after 26th Jan. 1937 shall be registered unless it has a 
working capital of a net sum of not less than Rs. 50 thousand 
exclusive of deposits (R. 6)* 

B. Deposits: —Every insurer has to deposit wuth the 
Reserve Bank of India in one of its offices in India, for and 
on behalf of the central government cash or approved securi¬ 
ties estimated at the market value of the following amounts 
for different classes of insurance business* 

For 

{a) Life insurance, Rs. 2 lakhs ; 

(b) Fire insurance Us. 1 lakh 50 thousand ; 

(c) Marine insurance Ks. 1 lakh 50 thousand ; 

(d) Miscellancoiis insurance which is not principally 

or wholly of any kind included in (a), (h) or 
(c).; Rs. 1 lakh 50 thousand ; 

(c) Life and any one of the other three done together— 
Rs. 3 laklis in all ; 

(f) Lite and any two of the others done together, 

Rb. 4 lakhs ; 

(g) Jn'fe and three others combined together, Rs. 4 

lakhs oO thousand ; 

In each of the cases where life business is combined 
with other kinds, of the total deposit, Rs. 2 
lakhs is to be deposited for the life insurance 
business, 

(h) If two b\isiness are combined excluding life, Rs. 2 

lakhs 50 thousand ; 

(i) All three combined except life, Rs. 3 lakhs 50 

thousand : 

(i) Marine insurance doing business with country craft 
and cargo—Rs, 10 thousand only (S. 7 (i) )\ 
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In case of an insnrer liaving standing contract with 
uiiderwriters who are members of the Sotdety of lAoyd’s, a 
relatively higher deposit is required, and one single deposit 
for each class of business of an amount one and a half times 
of what is to be deposited by other insurers is to be deposited 
by or on behalf of the Lloyd's underwriters in India. (S. 7^ 
( 2 ) ). 

Market value is to be determined by the Reserve Bank 
of India whose decision should be final (S. 120). 

For e,ri$ting cornpanie '^:—The deposits by existing in- 
surers incorporated or carrying on business before the 27th 
January 1937, may be made in instalments of not more than 
seven of whi(*h the first shall be not less ihan one fourth of the 
total amount of deposit and shall be paid before the registra- 
lion application is made, and the second shall be of not less 
than one sixth of the balance, to be paid before the expiry of 
four months from the commencement of this Act, and the 
subsequent instalments shall be not less than the minimum 
ainouiii required for llie second instalment and shall be paid 
bcfoie 1st January of each succeeding year. v. 

But Jor insurers carrying life business alone, payment 
may be made in not nnwe than ten instalments, of which the 
first sliall be not less than onefourth of the total amount of 
the deposit and is to be paid before the application for re¬ 
gistration is made, the second shall be not less than one-ninth 
of the balance to be paid before the expiry of four months 
from the commencement of this Act, the subsequent ones 
should be not less than the second, to be paid before the Jan¬ 
uary of eacli succeeding year (S. 7 (3) ). 

Foreign ',—But all foreign insurers *^arrymg on business 
at present except these im*orporated or domieiied in the TTnit- 
ed Kingdom hare to pay the amount for deposit in two in¬ 
stalments of which <1 h' first shall not be less than half of the 
total deposil and must he made before registration, and the 
second instalment miisi be made before the expiry of one year 
from the date of registration (S. 7 (4) ). 

For new companies :—All new companies not in- 
(orporated nor carrying on insurance business in India before 
the 27th Jan, 19371 tiie deposit ma\ be made in instalments 
of not less than one-fourtli of the total deposit amount before 
registration, and not less than one-third the balance before the 
expiry of one year from the commencement of business in 
India, and not less than one-half of the remaining amount 
before the expiry of two years from the commencement of its* 
business, and the balance before the expiry of three years 
from the date of its commencement of business in British 
India. 
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But in ease of all foreign new entranin except of British 
incorporation or domicile the deposit shall have to he made 
in full before the application for registration is made (S. 7 

)• 

Other prori^u>n,< regarding deposits :—No additional kind 
of business <*an he undertaken by any insurer who is already 
liable to make a de])osit, until the due deposit is made in iull. 

The additional de]>osit that is re(|uired for undei taking a 
new business is to he made hetore the application for regis¬ 
tration is made (S. 7 iH) ). 

A (le])osit hehl in cash by the J{eser\e Bank of India to 
the credit oi the insurer shall he returnable in ease it is to 
be returned under the law (S. 7 {H) ). 

Substitution of other kinds of approved securities can be 
made for securities deposited with the Bank, as long as the 
value is kept in tait (S 7 (h) ). The Ileserve Bank is autho¬ 
rised to sell tlie securities or invest tlie casJi deposited with it 
according to IS. 7 (9A) & \9B). 

If any portions ot the deposit is used in discharge of any 
liability of the insurer, it is to be made up by a de})Osit of the 
like amouuT. witliin two months of the withdrawal (S. 7 
( 10 ) ). 

Characteristics of Deposits: —The de})osit is not assignable 
nor can it he charged. It i^ not liable to attaidnnent in 
execution of anv decree except one obtained by a policyholder 
of the insurer in rovsjiect of a debt due upon" a policy which 
could not be realised in tiin other way. The depc’Sit^ (<innot 
be availabl(‘ for the disclmige ot an> other deld firisiug oul of 
insuraiiee policies of the insurer other than liabilities lemain- 
ing uruliseharged. A deposit uuul(‘ in umneetion with life 
insurance Inisiness would onK be liable for liabilities attacdi- 
ing to life policies (S. 8). 

TO fund />/ deposit :— The (ourt *inay on the application 
of tlie insurer ord<‘r for the refund ot deposit, when lit* has 
eeased to early on the Imsiness and his liabilities have been 
satisfied iS. 9;. 

Superintendent of Insurance: —The Superintendent of in- 
hiiranc^‘ is an officer, wlio shall be a qualified actuary appoint¬ 
ed b> the rtoiiral governmenf to ]»erform the duties of the 
Superintendent of Insurance^ under the Indian Insurance Act. 

wield g*reat po'wers more or less ad¬ 
ministrative in their nature, subject of course to anneal to 
the Court. 

C. Registration: —No person shall be allowed to start 
any class of insurance business in Britisli India, unless a cer¬ 
tificate of registration has been obtained from the Superin¬ 
tendent of Insurance (S. 8 (1) ), 
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The existing companies will also have to obtain such a 
certificate within the period notified by the Government. 

Every application for registration is to be accompanied 
by— {a) a certified copy of the memorandum and articles of 
aftso(uation in case of a limited compan.> under the Indian 
Com panics A(t or deed of partnership; and in case of foreign 
<iOinpanics a certified copy of the chartei, statutes, deed of 
bettlement or n)cinorandxnn and articles or other insimmcni 
defining tlie (‘onslitutioii of iinsiirer. 

(6) the name, addr<*hs,. and the oetaipation of the direi- 
lor^ in the (*ase oi Indian C()jn])aiiies, m(‘orporated under tin* 
Indian Companies Act, and names and addresses of the pro¬ 
prietors and of ihe manager in British India in the case of an 
insurer who has its prineipal place of business in British 
India; and in case of foreign companies the full address of 
their principal office in British India and the names and ad¬ 
dresses of tlu‘ <lirectors and the manager at such office and the 
name and address of one or more persons resident in India 
aulh(»rised to accept notice to be served on any insurer. 

{i) A statement of the class or (dasses of insurance busi¬ 
ness done or to be done, and a statement that the amount re- 
quircil to be d(‘po'<ited before application of registration ha«t 
been deposited, togtdlier with a certificate from the Reserve 
Bank of India showing the amount deposited. 

(fl) Tn case of life assurance (‘ompanies and mutual and 
co-operative life assurance companies a declaration verified 
by an affidavit made by the principal officer of the insurer 
that the provisions as to working capital have been complied 
with. 

(c) The foreign (‘ompanies are to make a statement verified 
by an affidavit by the principal officer setting forth the re¬ 
quirements if any ujiplicable to Indians as a condition of car¬ 
rying insurama* business in the country of its incorporatiouft* 
or domidle, by the laws of that country. 

(f) A certified copy of the published prospectus, and of 
the standard imlicy forms of the insurey, a statement of the 
assurance* rates, advantages, terms and conditions together 
with a certificate from an actuary in case of life business that 
such rates ami conditions are adv«aatageous, workable and 
sound. 

(/;) A registration fee of not more than five bundled 
rupees is to be paid by every insurer for each class of busi¬ 
ness. 

The superintendent of Insurance is to grant a certificate 
of registration on being satisfied that the re<iuirements have 
been fulfilled (S. 3 (2)). 

15 
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In case of any alteration in tke particulars which are ta 
accompany an application for registration, such alteration 
must be furnished to the Superintendent (S. 26)* 

Caticdiation of Registration: —^The superintendent of in¬ 
surance has the power of cancelling or withholding the regiin 
trationt — 

(а) if the insurer fails to make the initial deposit as 

required by the Act ; or 

(б) il the superintendent is satisfied that in the coun¬ 

try in which a foreign insurer has his principal 
place of business or domicile, Indians are de- 
^ barred by the law of the country to carry on in¬ 
surance ; or 

(c) if the foreign comp«any fails tp satisfy the sj)ecial 

requirements laid down by the central govern¬ 
ment, when such disabilities are imposed on In¬ 
dian companies in that country ; or 

(A notice is to be given in writing by the Superintendent 
of Insurance of the fact of cancellation or withholding of the 
certificate of registration and of the date when the order will 
be effective which will be not less than one month nor mure 
than two months from the date of the receipt of notice). 

(d) if the insurer is in liquidation or is adjudged an 

insolvent ; or 

(e) if the business of the insurer is transferred or amal¬ 

gamated ; or 

{/) if the whole of the deposit has been returned to the 
insurer ; 

(In case of (‘ancellation under (c/), (e) or (f) a notice is to 
be given by the superintendent and the cancellation shall take 
effect on the date on which the notice is served). 

(f!) if an insurer fails to have his registration renewed. 

Renewal of registration : —An insurer shall have the re¬ 
gistration renewed annually for each year by making an 
application to the Superintendent before the 31bt day of De¬ 
cember of the preceding year, accompanied by a fee of not 
more than one thousand rux)ees for each class of insurance 
business. An application for renewal ma> be accepted after 
the aforesaid date on payment of a penalty not exceeding the 
prescribed ^ee in addition to the renewal fee. On failure of 
renewal of registration, the original registration may be can¬ 
celled by the Superintendent. 

After the cancellation has taken effect, the insurer shall 
not enter into new contracts of insurance, but his rights and 
liabilities under the old contracts shall remain as before. 

When the insurer is a company^ the superintendent ^all, 
after the expiry of six months from the date on which the 
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takes effect, apply for the winding up pi tlio com¬ 

pany. 

4. cttBcellation for non-payment of depoUt may be rwisod 
on making the required deposit within six months. 

Appeal: —An order of the Superintendent of insurance 
under section 3 refusing to register or cancelling registration 
of an insurer is subject to appeal to the Court naving juris¬ 
diction CS. 110 (l)(a)J. 

Restriction on name of Insurer 

j)revcnr the registration of more than one insurance 
busiru^ under the same name it is provided that no imsurer 
will be registered by a name identical or having close resem¬ 
blance likely to cause deception with that of another already 
in cAistence (S. 5 (1^ ). 

But an identical name may be used by a new insurer if 
the already existing company is in the course of being dis- 
•»olve<l and signifies its consent to the Superintendent of In¬ 
surance. The already existing companies carrying on business 
under the Indian Life Assurance Companies Act. 1912, before 
w7th Jon. 1937 are not affected by it (S. 5 (2) ), 

No insurance company other than a provident society be¬ 
ginning insurance business, is to use tlie word “Provident’' 
,is a paxt of its name, and no such exiting company shall oon- 
iinue to use that word after the expiry of six montha from 
the commencement of the Act (S. 5 (3) ), 

If identical or similar name is used by an insurer 
through inadvertence or otherwise it may be called upon to 
c hange hib name by the Superintendent of Insurance on an 
ipplieation of the already existing insurer (S. 5 (2) ), 

Appeal :—An order under Section 5 directing the inem&T 
to cJhange his name is appealable (S. 110 (1) (b) ). 

D. Provisions regarding funds, accounts, audit and 
Returns;—If an insurer carries on more than one clase of 
busineiis he shall have to keep a separate account of receipta 
and payments for each class. 

Life Insurance Fund;—In case of Jife insurance, the 
surplus of receipts over expenditure is to be carried to a sepa¬ 
rate* fund known as Life Insurance fund. The statutory de|;>osit 
made by the insurer is to be deemed to belong to this fund. 

This life insurance fund shall remain as a security of the 
life policy-holders, and shall not be liable for any other oom- 
mitments of the insurer, nor can it be applied for any other 
purpose (S. 10). 

Preparation of Account;—Every Indian insurance busL 
neas shall in respect of all busine^, and a non-Indian insurer 
including a Lloyd’s agent shall in respect of business trans- 
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acted in India (the central government is empowered to make 
rules to define wjj^at is to be regarded as business transaote<i 
in India) tS. 114 (2) (b)3 prepare at the ond of each calender 
year (i.e. December)^ 

(a) a Balance sheet, 

(h) a Profit and loss account, 

(c) a Revenue Ac(*ount. 

For existing coihpanies time upto 31st Dei'emlxT, 1939 is 
allowed for tlie transition from financial year to Calender yeai 
as the year of account 18. 11 (3)1. 

In the case of Indian (Companies these documents are to 
be signed in accord ante with the Indian Companies A*'t; in 
all other cases they shall be signed either by the insurer, or in 
ease of a (ompany by a (‘hairman, two dirociors and the 
principal officer in charge, if a partnership by two partners. 

ThOvSe documents are to be accompanied by a statcnieiu 
containing the names and descriptions of j^ersons in charge ot 
the management of tin* business during the period to wliicii 
the accounts relate, and by a rc7)ort by such persons on the 
affairs of the company during that period 18. 11 (1) & (2)1. 

Balance sheet :—The balance sheet is to be prepared in 
respect of every class of business carried on by an insurer. The 
balance sheet of a life insurance business shall be prepared 
a separate document instead of being incorporated by the addi¬ 
tion of columns and headings in a general balance sheet, in 
ease where, the insurer combines more than one class of insur¬ 
ance business. But the totals of eacdi sex)arate balance sheets 
must in any case be incor])orated in the general balance sheet. 

A combined balance sheet which includes any combincNl 
statement made by an insurer of assets and liabilities of any 
other insurer must clearly show on the face of it that it is a 
combined balance sheet and must set out fully the name ot 
every insurer whose assets and liabilities have been included 
in it. An amount advanced to the insurer shall not be im hid- 
ed in the assets side of such a balance sheet. 

If a part of the asseets of an insurer is dc^iosiied in any 
place ontside British India as security of the owner of polic-iew 
issued abroad, the balance sheet should jnention the amount 
and the place where it is deposited. 

The balance sheet shall contain the following statements : 

(1) a statement showing the market value and the book 
value of the assets in India (Form A of Part II 
Schedule 1), 

. (2) a certificate signed by persons competent to sign the 
balance sheet, explaining the principle followed in 
calculating the values of the investments in stocks 
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and shares and ascertaining the market value 
thereof, 

{3> a certificate by the same persons and also by an 
actuary, that in their belief the assets set forth in 
the balance sheet are shown in the aggregate at 
amounts not exceeding their realisable or market 
value (market value is to be ascertained from pub¬ 
lished market quotation or in the absence a fair 
value) under the several headings—“Loan’\ “Re¬ 
versions and Life interests^, “Investments^, 
“Agents balances”, “Outstanding premiums’^ 
“Interest, dividends and Rents outstanding”, 
“Bills receivable”, “Cash”, “Other accounts”, 
“Amounts due from other persons, or bodies carry¬ 
ing on insurance business”, 

(4 1 a certificate by the same people as well as by the 
auditor that no part of the life,insurance fupd has 
been directly or indirectly applied in contravention 
of the provisions of the Act relating to its applica¬ 
tion and investment^ 

(0) auditor’s certificate as to the fact that he has veri¬ 
fied the cash balances, and securities relating to 
the insurer’s loans and investments, etc.; in case 
of combined balance sheet, that he has audited the 
balance sheet of every insurer whose asBets and 
liabilities are incorporated therein. (Schedule I 
Part 1 Regulations, The Insurance Act). 

{Form of Balo^ice shed \ —Form A, Piirt II. Schediile 

1 ). 

Profit and Joss arcovnt: —^Tlie items on the income 
side must include income whether actually received or not 
and those on the expenditure side must relate to expendi¬ 
ture whether actually paid or not. (Second Schedule Parts 
1 & II). 

Hevenve Accovnf :—The items on income of the revenue 
Account must relate to the income whether actually receiv¬ 
ed or not, and items on expenditure side must relate to ex¬ 
penditure whether actually paid or not. 

Regarding life insurance, statements are to be fumisked 
to the Superintendent of Insurance as to the amount of new 
business and total insurance in force at the end of the year, 
number of policies and annuities, claims paid, particulars 
of lapsed of forfeited policies. 

The account should also show the gross premiums for 
different businesses. (Third Schedule, Part I). 

A^dit: —^The balance sheet, profit and loss account, re* 
venhe account of every Indian insurer in respect of all in- 
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suranee business}, and in cose of non-Indian insurer in res¬ 
pect of Indian business, shall be audit’d annually by an 
auditor* The lights and functions of the auditors are sub¬ 
ject to Section 145 of the Indian Ck)nipanie8 Act (S. 12). 

Actuarial Report and Abstract:—Every Indian insurer 
in resppot of all business, and every non-Indian insurance 
in respect of Indian insurance business shall cause an 
actuarial valuation into its financial condition once at least 
in every five years, which is to include a valuation of as¬ 
sets and liabilities and a report by such an actuary. This 
rule holds good in any other investigation into the financial 
condition with a view to‘the distribution of profits. Every 
such report is to be accompanied by u certificate signed by 
the principal officer to the effect that full and accurate de¬ 
tails of every }K)licy under which there is a liability have 
been furnished to the actuary. The valuation report is to 
mention the life iiusurance in force at the date (S. 13). 

As to the regulations for the preparation of Ab^ract ot 
Actuarial Reports, see Fourth S(‘hedule, Part I. 

Provisions Common to all Returns: —The audite<] 
accounts and ttatements, i.e., the balance sheet, profit ixxxA 
loss account and Revenue account shall be printed imd four 
copies ai'e to be furnished to the Superintendent of Insur¬ 
ance within 6 months from the end of the period to which 
the accounts refer, and the actuarial report is to be sent 
within nine months. In case of non-Indian insurers as well 
as Indian insurers having business abroad an extension oi 
three months’ time ma> be allowed. Of the lour copies one 
shall be signeHi in case of a company, by the chairman, two 
directors, and by the principal officer of the company or by 
the managing director or by the managing agent as iho ctise 
may be—in case of partnership by two partners, in otbei 
cases by the insurei himself. 

A non-Indian insurer has to forward along with the 
balance-oheet, profit and loss account, and revenue ac'oount 
in respect to Indian business, all sdeb documents which he 
has to file with the public authority of the country of his 
incorporation or domicile ^S. 15). 

All returns by insurers are to be published in statutory 
forms (S. 26). where an insurer is u company under the 
Indian Companies Act, he ma\ send copies of the balance 
sheet, and accounts to both the Registrar and the Superin¬ 
tendent of Insurance. And in such a case he need not send 
copies of the said papers to the Registrar under the com¬ 
panies Act (S. 17). 

Metfimi hy Foreign Compmies ;—^Where the foreign 
insurer has t6 prepare and to furnish to a public ‘author^ 
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of tlwki ooontry documents of very mucKf the same kind as 
is required by the Indian law, the company will have to 
furnish to tlie Superintendent of Insurance four certified 
copies in English language of every such balance sheet, 
account, abstract, report and jjtatements supplied to the 
public authority and tour certified copies in English of, (1) 
H statement showing the assets held by insurer in India, (2) 
the sHwenue iHUH>unt for each class of business, (3) an abstract 
of the valuation report of the business transacted, (4) a de¬ 
claim tioii in a pre8('ribed form that all amounts received 
have been sbowo in the revenue account (S. lb). 

Impectfon of documents mtd supply of copies :—Such 
returns and documents shall be kept open for inspection by 
Superintendent. Any person can get copies of the same on 
payment of siic annus for every hundred words or fractional 
part thereof, any five figures being treated as one word. 

A printed or certified copy of the accounts, etc. shall on 
the application of any shareholder or policyholder made 
within 2 years from the creation of the documents be sup*- 
plied by the insurer on 14 days’ notice* in case of Indian, 
one month’s ilotice in case of foreign companies. 

A <’opy of tile memoranclum and articles of the insurer 
if a (ioinpany, shall be furnished on the application of a 
shareholder or a |K)licvholder on payment of one rupee 

(K. 20). 

Evidence of documents :—Every return and document 
'<^‘rtified by the Superintendent shall be deemed to be a copy 
•of the original return (S. 23). 

Returns to Superintendent and hu powers regardmg 
^hem :—Besides the audited balance sheet, profit and loss 
Ma'ount ivnd the revenue account (S. 15(1) ) the Superinten¬ 
dent of Insurance is to be furnished with a certified copy of 
^'very report on the working of the company which is sub¬ 
mitted to the members or policyholders (S. 18). 

He is also to be furnished with abstracts of proceedings 
of general meetings within thirty days from the holding of 
the meeting <S, 19). 

If any such return ih found inaccurate or defective by 
HikC Superintendent, he may 

(a) require from the insurer further information cer¬ 
tified if necessary by an auditor or actuary to cor- 
re<t or supplement sucdi return; 

\ib) (*all upon the insurer to submit any book of 
account or register or document at the principal 
place of business of the insurer in British India, 
or to supply any statement to be specified in a 
Mtice served on the insurer for the purpose; 
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(c) examine any offic'er on oath in relation ti>» any 
return; 

(//) decline to aece])t any return unless the inaccuwaoy 
is corrected or deficiency nupplied before the ex¬ 
piry of one month from the date of delivery to* 
the insurer of the requisition askinpr the insurer 
to ( orrect the inaccuracy or to supply information. 
In case of failure to supply, the insurer shall her 
deemed to have failed to suoply proper retuma 
(S. 21). 

In case of any alteration in the particulars that are to 
accompany an application for registration such other altera¬ 
tions must be furnished forthwith to the Superintendent 
(S. 2fi). 

If it appears to the Superintendent of Insurance that 
ihe valuation report does not pro])erly indicate the true con¬ 
dition of the affairs of the company owing to the adoption 
of a faulty basis of valuation of the assets and liabilities, he 
may order a revaluation by an actuary appointed by the 
insurer at his expense but approved by the Superintendent. 
Hnl suc h an order is to be made after due notice to the in¬ 
surer enabling him to explain matters (S. 22). 

^ Appeal fa the Coinf regarding reiarn,^: —On all these 
. matters the insurer can prefer an a])peal against the order 
ol (he Sucuuntendenf of fusurance. The Court may on an 
applicadion of the instircr cancel any order of the Superin¬ 
tendent or may direct the accejdanc’e of an>' return rejected 
hy him, if the insurer satisfies the (\)urt that the a^dion of 
(he superintcMident was unreasonable under the circumstaneea 
cS. 21 (2) ). 

Register of Policies r-^fn case of Indian insurance con- 
c eiiiN in res])e<d of all business, and in case of non-Indian 
f'oncenl^ with regard to the business transacted in India a 
iegi-^ter or record of policies is to l)e maintained. The re¬ 
gister is to c'ontain the following entries regarding every 
]mlicv issued ;— (i) the name and address of the policyholder, 

the (late ot effeeding the policy, (//?) a rec'ord of transfer, 
assignunent or nomination of which proper notice has been 
refvivcnl by the insurer (8. 14 (1) ). 

Register of claims:—There sohuld be maintained a re- 
gisier of edaims. The record is to contain the followiag 
particulars: 

(i) 1'he name and address of the claimant. 

{ii) The date of final settlement and discharge of the 
claim. 

(iO) In case of rejection, the date and grounds for 
^ doing so (S. 14 ( 2 )). 
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E. INVESTMENT AND LOANS 

Reitrictions as to ixivestmant of assets:—ETer^" Itmuter 
wh*?'ih«*r Indiiin or of British domicile will liave to invest 
?>o(i to keep invef^ted assets equivalnt to not less than 55 per 
cent of their total liabilities to life policyholders on acjcount 
of matured claims and the amount required to meet the 
iiubiliiy of maturing;: claims, less the amount of initial de¬ 
posit made with the Reserve Bank ot India and any amount 
rhir io the insurer for Loans granted on policies in the fol¬ 
lowing manner:—not less than 25 per cent of the sum is 
to be invested in government se<‘urities, and not leas than 
per cent of the said amount in government or other 
approved securities or se<mrities of or guaranteed as to prin- 
( jpal and interest by the government of the United Kin^om 
(R 27 (1> ). 

Kei^fnctiona on foreign insurer :—Kveiy non-Indian and 
non-British insurer will have to hold invested assets equiva¬ 
lent to not less than the sum of his liabilities to holders of 
life-policies on account of matured claims and the amount 
re< uired to meet ^daims maturing for payment in India, less 
ihi ^onnuiit of initial deposit made with the Reserve Bank 
and less any amount due to the insurci on loans granted on 
hU-]K>licies in the folloudng manner:—33-1/3 per cent in 
gncriinnoii stHoiritics and Ihe balaii<‘e in the government or 
oUn 1 apjiroved secuiriticK oi Hecurities of or guaranteed as 
1(j .ntcrcsi and j)rinci]ia) by the (ilo\eminent oi the United 
Kingdom (S, 27 (2) ). 

lilt' assets so in\ested will ha\ e to be held in trust for 
tiu* disriiargc of daubs on matured polir ieN, and shall be 
vffiled in trustees resident in Britisli India .ind approved 
by the Uentral (hnernineiii by an instrument of trust 
i tiled by the insurer and approved by the Central Covern- 
uamt (S. 27 <4) ). 

TheM' provisions apply U) insurers imoqiorated in Bri¬ 
tish India, whose share capital to the extent of one-third is 
owned by, or the members of whose governing body to the 
extent ot one-third consists of persons domiciled elsewhere 
ihan in British India or the United Kingdom. 

Saving as to eristtng insurers :—An insurer whether In- 
<lmn or foreign carrying on business at the commencement 
of the Act shall be given four years' time (from 30th June 
1939) before the expiry of which he will have to make the 
required investment. 

But nevertheless he will have ^ invest not less than 
one-fourth of the total amount required in specified se<mri- 
tie»» before the expiry of one year, not less than one-half 
Wore the expiry of two years and not less than three-fotoths 
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before the expity of three ymatn from the oommeaccmeiit of 
the Act. (S, 27 (3)). 

The assets are to be invested in the corporate niUDoe of 
the company, or in the name of the partners or the proprietor 
aocording as it is a company, firm, or an individual except 
in the case of initial deposits and in the case of veeting of 
assete in trustees ^S. 31). 

Statement of investmenth of assets : —Every instirer 
carrying on life insuranc^i business shall submit every year 
a statement certified by the principal officer of the oompan}' 
to the Superintendent of Insurance, showing the assets held 
invested, as at 31 st December of the prc^eeding year. He shall ‘ 
also send similar statements within fifteen days from the laet 
day of March, June and September. 

The Superintendent of Insurance is empowered to take 
necessary steps for inspection or verification of the assets 
invested in accordance with the provisions of the Act (S. 28). 

Restrictions on loan :—No loans or temporary iKivances 
shall be given to the director,* manager or officer to managing 
agent of the company, to auditor, actuary, or when the in¬ 
surer is a firm to any partner, or to any other <iompany or 
firm in which any such person holds the position of a direc,- 
tor, manager, managing agent, etc. except on the security 
of policies held by them in the company and except within 
their surrender value. 

But loans to a banking company and to a subsidiary 
company or to any other company of which the company 
grtmting loan is a sul>eidiury company are not prohibited. 
Existing loans to any director, manager, managing agent, 
etc., shall have to be repaid within one year from the com¬ 
mencement of the Act, in default vsuch defaulting director, 
managing agent or officer, etc.., shall cease to hold oo 

the expiry of one year from the commencement of this Act 
(S. 29). 

Lmbihty of directors^ etc. :—Any contravention of the 
provisions regarding investment of a^ets or granting of 
loans, if it occasions any loss to the insurer or to the policy¬ 
holders, every director, managing agent, manager, offioer or 
partner who is knowingly a party to it shall be jointly and 
severally liable to make good the amount of such loss (S. 30). 

Inspection: —The Superintendent is empowered Vo 
apywint an auditor or actuary^ or both, after giving due 
notice to the insurer, to investigate into the affairs of the 
iimrer or may himself make such investigation; 

{%) when he has reason to believe that the intareate of 
the policyholders of the insurer are in danger; 

(vi) or that an insurer isiunable to meet his obligations; 
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(tii) OF that an insurer has made default in complying^ 
with any legal provieions under the Insurance Act; 

(iv) or that an offence under the Act has tx-en or likely 
to be committed by jui insurer or any officer of the 
insurer; 

(v) or when he receives a requisition signed by not leas 

than 1/20 of the whole body of shareholders hold¬ 
ing not less than 1/10 of the whole share capital; 

(vi) or when he receives such a reciuisition supported by 
an affidavit from 50 policyholders holding policies 
that are in force for not less than 3 years, of the 
total value of Rb. 50,0{K). 

Iht^ results of such investigation ivS io be embodied in a 
report—four copieB of which are to Ixi filed with the Super¬ 
intendent and a c‘opy is to be sent to the renjuisitionistd. He 
may I'equire the insurer to comply within a time not being 
leas than 15 days of the receipt x^f the notice to remedy defects 
disclosed by such inspection report. If us a result of luiy such 
investigation the superintendent is of opinion that in Hie 
intercists of the poli(‘yhoIders, the busiiu^s should wound 
np, or if the insurer fails to comply with the provisions, after 
giving due notice and giving him an oppoitunity to be heard, 
he may apply to the C/onrt to have the business of the insurer 
wound up (S. 33 (5) ). 

Appeul :—On an application of an insurer and after 
hearing the Superintendent tlie Court may forbid such 
action of the Superintendent ivs unnecesfiary under the mr- 
(umfftances. 

F, COMMISSION, REBATES AND LICENSING 
OF AGENTS 

Prohibition of payment of commission: ~A ny payment 
of remuneration or reward whether by way of cominission or 
otherwise for vsoliciting or procuring buyiness is prohibited 
any other person except to an insurance agent or to a peraoii 
acting on behalf of an insurer who employs insurance agents 
for the purposes of insurance business. This provision is to 
iipply to the existing insurers after the expiry of six months 
from the commencement of the Act (S* 4U {D ). 

Restrictions a# to the rate of commission: —The Act 

limits the payment of commission (ar Femunenition to an in¬ 
surance agent in any form for securitig businesB. It shall not 
ex:beedl in th^ ease of life insurance business 40 per cent of 
the first yeaFs* (iremiuins payable on a policy effected through 
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inm, iatd o })er cent of the reuowal preniium, in other forms 
inhiiniiu e io por l oiit of the pivininni. 

But some iatiiu(h‘ is | 2 *iveD to newly started life insurance 
ooneerus, who are allowed to pay during first ten years of 
their busiTvess 55 per <‘eui of the first years’ premium 6 
j>er tent ot renewal to tliier agents on policies eft acted 
through them (S. 40 (1) and ). \ 

Payment ot gratuities, renewal eonimissions under any 
eoniraet existing prior to the 27th Januaryj 1937) to any 
persoT» or Ins rejtr^sentative after his decease in respect of in- 
Huramt* business eiteeted through him before 1937 are not 
prohibited (S. 40 (3) ). 

Prohdutioii of vehaten :—^Any direct or indirect,offer as 
au indiuannent ot any rebate of the whole or part of the com¬ 
mission payable or any rebate ot the premium shown in the 
polie\ to any to take out or renew or continue any 

insurance in respe<4 of any kind ot risk relating to liTea and 
])ropetty is ])rohibited. 

.No j)ei >011 i> allowed to at cepl an> siH*h rebate in taking 
i>u1 OT lenewing or <*(>ntinuing a policy excejit as is allowed 
by tbt‘ piililisluHl prospectus or ial)l<‘s ot the insurer. Such an 
cAceplion i> nia<le in favour of an in>iuance agent only in 
M)nneeiion willi a life in>nianct' taken i»ul bv himself on his 
own lit . 

Aon conliavMilion ot thi- [»io\i>ion ]> punivshable with a 
Uni Avbirl) ma> (‘xteml to H>. lOtl/-, except in the ease of a 
oefault made by a person in effecting or renewing or con- 
vnuing a pidicy in wlii( h case the fine may (*xtend to Ra. 50/- 
oniy (S. 41 ). 

Licensing of insurance agents: —^Tlie Superintendent or 
inv other ofiieer authorised b\ him in his behalf shall issue 
D) any indi\i<lual making an application a license to aiit us 
an in>\nanee agent, on payment of a prescribed fee which 
'-hail not be more than three rupees (S. 12 (1) ), subject to 
ihe tollowiiig disqualifications: — 

(а) Minority of the applicant. 

(б) Lnsoundness of mind adjudged by a competent 
Court. 

(c) Conviction for guilt of criminal misappropriation 
or criminal breach of trust or cheating or forgery 
by a competent Court. This disqualification ceases 
after the expiry of five years from the completion 
of the sentence. 

(d) Guilt of fraud, dishonesty, misrepresentntioii 
against an insurer or an assured found in 
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course of auv judicial proceeding rejuting to any 
insurance policy or in the winding up proc eedings 
of an inBiinince company (S. 42 (4) ). 

A duplicate license io replace a license lost, destroyed o? 
mutilated, may be ishuecl on payment of a fee not exceeding,' 
one rupee. 

Renewal of hreu'^i :—A license is to be ren(*wed every 
year. Eut u re[>ort of a lic'ense issued or renewed within tlv 
y(‘ar beginning on the day of the comineTicemeut ot the Ac\ 
of 1940, the Supeniiteud(‘nt may notify the date^ (ju ^\hnh 
may cease to'be in ioiet* (S. 42 0\) Proviso). 

CanreUaiiov of —The SuperinTcmdent *^11011 

eel the license issinal 1o aiu agent if {a) the agent MiftVr'^ 
from any of the abote di^({ualificati(ms, or ib) the agent has 
know’inglv (amtravtmed anv provision ot tl)e lnsnrain*e Ac? 
(S. 42 (5) ). 

Appeal :—An appeal Ion to the Court liaving jurisdieiio? 
against the order of the Superintendent ean(‘elling la^ns* 
issued to an agent tS. 110 (1) (e) ). 

P Ufttslt rnent /// iff aetnuj without license: —Au\ in¬ 

dividual acting as an insurance agent without an.\ license 
punishable with a fine of Hs. dO/. only; and any iinsurer oi 
any peiNon on behalf ot tlie insurer appointing any such 
agents without license, or trunBaeting any iusuranet^ busines^v 
in India through any sueli individual will be punisliabie with 
a line extending up to 100/-. This provision is to take 
effect after the expiry of G months from the eommencemeBi 
of the Insurance Act (S, 4d (2) and (3) ). 

Register of iri^^uraaee agents :—Every insurance concern 
employing insurance agents shall maintain a register show¬ 
ing the name and address ot every licensed agent appointed 
by him, the date ol appointment and the date of termination 
of appointment (S. 40 (1) ). 

Prohibition of forfeiture of commi^^aon : —NotwithstiUid- 
uig any (‘ontraci to the contrary between an insurer and an 
insurance agent, no person shall refuse to pay to a licease<l 
insurance agent in (‘outinuous and exclusive seiwice i»f th« 
insurer tor at least 10 years, the commission or renewal pre¬ 
miums due to him by the agreement, by reason only of the 
termination of his agenc.v appointment, except for fraud; 
provided tliat after the cessation of appointment the agent 
does not diret tly or indireidly solicit or procure in.Nurain't 
business for any other person (S. 44). 

G, MANAGEMENT 

Directors from ^policyholders :—In the case of an insur¬ 
ance company incori>orated under the Indian Companies Act, 
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x\Hrrying on life insurmce bueinesw, not less ^an ona^fimrth 
of tbe directors of the company shall be elected by the jwHoy- 
holders from persons having the prescribed qualificati 0 iia of 
14 director and holding policies of life insurance iseuad bjr the 
company. In the ciise of existing companies, this proviflion 
takes eifeit after an year from the commencement of the 
Act, and in respect of new companies it commences ejffect 
after two j'ears from their registration 48). 

Restriction on dividetxis and bonuses : —The payment of 
dividemls to the shareholders and bonuses to the policyholders 
by insurance coinpunies are prohibited exc^ept out of surplus 
as showTi in the valuation balance sheet (S. 49). 

Declaration of inieriin bonus'. —An insurer is at liberty 
to declare interim iKnuises to the policyholders whose policies 
mature for payment by reason of death or otherwise during 
the int<^r-valiiaiion period on the r(M:‘onir)ien(iution of the 
actuary made at the last preceding valuation (S. 112). 

Amalgamation and transfer of insurance business;—No 
liinalgamation or transfer of life insurance business is allow¬ 
ed except in accordance with a scheme sanctioned by the 
Court, 

The Hc^heme which is to be prepared must set out the 
agreement under which the transfer or amalgamation is pro- 
pooed to be elfected and the provisions which may be nocee- 
sary for giving to be effect to the scheme. 

Statements required before amalgamation: —Before mak¬ 
ing an application to the Court to sanction any scheme of 
uraalgamation certain formalities are to ho observed. 

At least two months before making such an application 
the following documents are to be furnished to the Central 
Hovernmeut— 

ux) a noti(‘e of the intention to malce such an applica¬ 
tion, 

(6) a statement of the nature of amalgamation or 
transfer, 

(c) reasons for such amalgamation or transfer ; and 
four ceriified copies of each of the following: — 
(v) a draft of the agreement or deed, 

(?i) balance sheet, actuarial report and abstract of 
the insurers concerned, 

{Hi} report by an independent actuary, 

(iv) other reports on which the scheme is founded. 

These documents are to be kept open for the inspection 
of the members and the policyholders at the principal and 
branch offices and chief agencies of the insurer during the 
two gionths as aforesaid (S. 36). ^ 
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Promdure in aTrud^amation prooeedif^gs : —The Coari 
may, if it considers for special reasons, direct that notice o£ 
the application is to be sent to every jwlicyholder of the in- 
surer concerned resident in British India or native state, and 
clause the publication of x statement of the nature and terms 
uf the amalgamation or transfer in such a manner and for 
vbuch a period as it may direct. The Court may sanction such 
arrangement after hearing the objections of such policy¬ 
holders and dirt<‘torB as would prefer objwtions, if it is satis¬ 
fied that no sufficient objecition to the arrangement is main¬ 
tainable and may pass orders regarding the disposal of the 
(ileposit. 

Statements aft^yr amalgmnatwn \ —Alter an amalgama¬ 
tion or transfer taJics plae>e, the insurer c arrying on the i^ew 
amalgamated business or the person to whom the business is 
transferred shall within 3 months furnish to the Central 
lirovernment in duplicate— 

(а) a certified copy of the deed or scheme of amalga- 
maiion or transfer; 

(б) a declaration by every party concerned (in case of 
a company by the chairman and by the principal 
othcer) to the t#ect that to the best of their belief 
every payment made or to be made on account of 
amalgamation or transfer has been set forth in the 
statement and no other payment has been miide 
or will bo made either in money, policies, bonds, 
valuable securities or other property; 

but if the amalgamation or transfer is not made in 
icxiordancc with scheme confirmed by the Court, then the 
hahMJax*-eh<H'Us of the insurance business of each of the in- 
Hurere ooncerned and certified copies of any other reports on 
#hich the amalgamation or transfer were founder! (S. 37). 

limhation of managing Agency:—Managing agency is 
prohibited so far as the iusuraiice business started after the 
♦■ommemaunent of the Act is concerned. But in the case of 
the «‘:xisting companies having managing agents for conduct¬ 
ing business, such managing agents shall cease to hold office 
the expiry of three years from the commencement of the 
Act, notwithstanding any provision of the articles or of the 
Indian Companies Act. No compensation is payable to such 
letiring agents for the premature termination of their office. 

After the commencement of this Act notwithstanding 
the contrary provisions of the articles and of the Companies 
Act, so long as such agency will last before final limitation, 
a remuneration not exceeding two thousand rupees per month 
including commission and other remuneration will be allow¬ 
ed to them* (S. 32). 
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H. WINDING UP 

Winding up by the Court : —The insurance contpaniea 
{‘an bo wound up by the Court in accordance with S. lf>2 o1 
the Indian Coiiiptuiics Act, but in addition to the provisions 
of the Couipanies Act the insurance companies may be woun<l 

up: — 

{(i) It ■with t[H‘ pievious san(‘ti()n of the (Wrt a petition 
is presented by shuieliolders not less in number than I/IO oi 
the whole body ot shaiadioldtws and boldinj^* not less than I /lO 
of the sliar(‘ capital, or by not less tlian oD poli{*vlio!ders 
hoklin^' policit'^ of liie ioMiram e that have bei*n in iorta tor 
not less tfiaii three* \ ears and are ot the total value o1 noi 
less than Its, 00,000, or 

{h) it the Sn])(‘riiiteiideiU ot Insuranee appli<‘s in 
behait io the Court on any oi the iollowing ^Toiinds * — 

{i) th<il th(^ eoiupany lias failed to dt‘posit or to kta^) 
deposited with tlie Heservt' Itank of India as re¬ 
quired In S. 7 or S. 98, 
ill) tb*ai the eompany has failed to eomjdy with 

laapiireiuents ot this Act and l)as eontjimed suedi 
failure or eontravcunal any provisions ftu’ a juruxi 
of 8 months even after noliee of such failure 
been conveyed to the eom])any by the Su()erin- 
teudent of Insurance, 

(iii) if it appears front the returns or from tin* jesufis 
of any investijofatiou trat the eompany is insolvent., 

(iv) that the eontinuame of such a eompany is pre¬ 
judicial to the interests of the policy-holders 
(S, 53). 

Voluntary windig up; —No voluntiiry winding tip is 
allowed by the Insurance Act except for tJie purpOvSe oi effect¬ 
ing amalgamation or reeonstruction of the company ur on 
the ground that by reason of its liabilitie.s it (‘annot continue 
its business (S. 54). 

Valuation of hahilifie,^: — In the winding up of any in- 
sujance company or in the insolvency of any insurei tht' 
value of the assets ami liabilities shall be ascertained in a 
manner as the licpiidator or receiver deems proper subject to 
the dire(‘tious of the (biirt and the folioving rules (K 55 
(1) >. 

The liabilities of (umauit life insurance contracts slud! 
be determined and cab ulated by an actuary in a method 
approved by the Court. The a<‘tuary has to take into account ♦ 
the purpose for which the valuation h made, the rate of in¬ 
terest, the rates of morality and sickness io ve used, and any 
special direction of the Court. 



I.AW OF IKSUIUKCE 


241 


In other hinds of insurance, the liabilities shall be such 
portion of the lust premium as is proportionate to the unex¬ 
pired portion of the policy in respect of which the premium 
is paid (Sixjh Schedule, Indian Insurance Act). 

Application of surplus assets of Life insurance fund in 
liquidation or insolvency:—Jn case of insolvency of any in¬ 
surer or winding* up of any iinsurance company, the value 
of the assels amt liabilities of the insurer in re8j)ect of life 
insurance brnsiness shall be ascertained separately from the 
value of other assets or any other liabilities. No such asseta 
shall be applied io the discharge of any other liabilities than 
those in respe(*t of life iiiburanc'e business, unless they are 
in excess of the liabilities in respect of life insurance 
business. 

If after tlje ascertainment of ttssets and liabilities in 
inHolveiicy or winding up of an inbuianct: company, a sur¬ 
plus known as prima facie surplus is disclosed, where any 
proportion of profits of tjic insurer was before the commence¬ 
ment of the winding up allocated to the policyholders, an 
amount eijiial to such proportion of tlie profits allocated to 
policy hohlers during the ten years inimediatel} preceding 
tlie comnnuicement of the wdnding up is to be added to the 
liabilities of tlie insurer in respect of life iur>urauce business, 
{hit if iluua' lias been no such allocation of profits or if 
it a]>poars t(» tin* court to be inequitable to have the amount 
added to the liabilities by rf’ason of ^pecia] circumstances, 
the amount to be added will depend upon the (‘uurt’s direc¬ 
tion. In cast^ of the allocation of profits of a branch 

only of tlie life business, bidore tlie insolvency or winding 
up, the value of the assets and liabilities shall he separately 
ascertained for that branch, aiul the surplus, if any, to be 
added shall be deemed as the prima factr surplus (S. 56). 

Partial winding up of insurance companies: —If at 
any linn' it is found expedient that tlie aflairs of an insurance 
coTupany in respect of any class of business should be wound 
up. but the other classes of hiisine-^s should continue to be 
carried on by the same company or to be transferred to some 
other insurer, a sihenie may be prepared and submitted for 
eonfirmation In the <‘Ourt. 

Idle scheme is b» provide for the alloiuiiion and distribu¬ 
tion of assets end liabilities including those of any surplus 
ass^Hs arising out of the w’inding up, for any future rights 
of every class of policyliolders, for the manner of winding 
up and for provisions altering the memorandum with re8pw.t 
to its objects. The provisions for valuation of liabilities 
and appli<aition of surplus assets of the life fund are to apply 
to the partial winding up. The confirmation order of the 

16 
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court of 8uch a scheme, whereby the memorandum is altered 
with respect to object clause, is to have the same effect aa 
that under S. 12 of the Indian Companies Act (S. 58). 

Return of deposits:—In the winding up of* a company 
and in the insolvency ot the insurer, the liquidator or 
assignee is to apply to the court for an order for the return! 
of deposits (S. 59). 

Notice of policif values: —For the purposes of cash dis¬ 
tribution of assids in caise of the winding up or insolvency, 
the liquidator or assignee UvS the case may be is to send notice 
to all pervSons or insurers appearing by the books of the com¬ 
pany to be entitled to or interested in the policies granted 
mentioning the value of the liability of the compajiy to each, 
in sui*h a manner as directed by the court. 

The person interested i»s bound by the value so ascertain¬ 
ed unles^ he gives notice of his intention to dispute it within 
thf‘ time specilied In the court (S. GO). 

Ptnrer of ihc Court to reduce eontruft,^ of insu7;^ance : — 
If a comj>uny is in liquidation or other insurer is insolvent, 
the court may in winding up or insolvency proceeding make 
an order tor reducing the amount ot insurance contracts upon 
such terms it thinks fit 61 (1) & (2) ) 

An application for vsuch an onler may be made by the 
liqiiirlator, or on behalf of the company, or by a ])olicy- 
holder or by the huperiulendent of im^urance, or by an^ per¬ 
son whom < ourt think'. likely to l)e affected and entitled 
to be heard (S. 51 (6) ). 

Provisions for Protection of the Policyholders. 

(/) Policyholder as directors* —The (>oln \Judders have 
the right 10 elect not le^s than 1/4 ot the duvetorfs trom 
ariiongsi Tji<unselves (vS. 48 (I)). 

(ii) Nomination by policyholder: -The poluy holder has 
the iighi ro rminiuiate tin* person or persons to uhoin tlic 
money 'hall be in tlie o\ou\ of his dc'ath, at ilu^ lime of 

ehe<1ing tlie })ohc\ oi *it .luv time Lefoie ilu' maturity of 
tiu' fndiev (8. 69 (1) ). 

In Older lu mak^* a valid io>miuation~~ 

{(i) eitlic! it must be inc(»rporatcd in the body ot the 
})oluy it> 011 , nr 

ih) made by an "endorsement on the policy com- 
miiindated to the insurer and reginiered by the 
ijiMirer in Il)c policy records. NominutioiiB may 
b(‘ lamcelled or <*hungecl at any time before the 
policy matures, bv an endorsement or by a will 
or b> a transfer or assignment under section 38 
(S. 69). 
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For registration of endorsement of nomination the in¬ 
surer may ciiarge a fee not exceeding one rupee, and shall 
furnish a written acknowledgment of having done bo. 

Pay ment tn case of death or survival of the nominee % — 
If the policy matures during the lifetime of the person whose 
life IS insured or where the nominee or nominees die before 
the maturity of the policy tlie amount secured by the policy 
trill be 'payable to the x>olicy-holder or his heirs or legal re- 
presentatives or to the holder of a succession certificate. 

Where the nominee survives the amount is to be payable 
to him (S. (5) & (^G) ). 

Hut the above provisions will not apply to the insurance 
policy for the benefit of married women, under the Married 
Women’s J^ruperty Act (S. 39 (7) ). 

Insurance effe(^ted b,v a jierson, expressed on the face of 
it t(» he for the btuiefit of his wife, or wife and children, shall 
be deemed to be a trust for their benefit, and shall not, so 
long as any objeid oi trust remains be subject to the control 
of his Jiusbaiid or to the eivditors. And unless special trustees 
are appointed tin* sum when it becomes payable will vest in 
the oilieial trast(*e id ibe province. (^S. 6 of the Married 
Women’s Properly Act (^IIJ of 1874) ). 

{Hi} Assignment and transfer of life policies:—Assign- 
HKMit or transfer of policiett with or without consideration 
<an be madf‘ by 

an ciidoisemeui on tin* polio\ itself, or, 

(/;) by a He])arate insruiiK^nt signed by the assignor or 
the iranslcnir oi hih <iuly auihoris(‘d agent and 
attested by at loiirit one witness, specifically set- 
ling ionij iht* t.K t oi transicr or assignment. 

Altliough Uk» irau-itT oi wd! be complete 

Old effectual ujKOi tile due execution and attestation of the 
cuderscuneni or iii'^irument, except where the transfer or 
t^sioiinuuU in iav(»ui‘ oi tiie insurer it will not be operative 

against the insurer nor will it eoufer any right to the 
transferee or assignee or liis legal representaiive any right 
d> u>o for the policy moaex until a notice in writing of the 
transfer or assignment and either the said end(>rsement or 
instrument or eojiy oi them have been delivered to the insurer 
d las prim ipal x>l*‘i< e of business in British India by or on 
behalf of the transferor transferee (S. 3S (1) & {2) b 

The insurer shall record the tact of transfer or assign- 
ment together with the date thereof and the name of the 
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transferee or the assignee, and shall, at the request by the 
person giving notice and on payment of a fee not exceeding 
one rupee grant a written acknowledgment. This will be con¬ 
clusive evidence against the insurer that he has duly reeeiv* 
ed the notice (S. 3<S {4) ). 

Priority of rlaims :—JViority of conflicting claims under 
a transfer or assignment shall be deteriniued with reference 
to the date on wined) the notice of such transfer or assign?* 
ment is delivered. In conflicting (iaiins under more than one 
instrument of transfer or assignment, the priority of claim 
shall be goveriifMl by the order of the delivery of such notice 
to the insurer (S. 38 (8) ). 

The effect of tratnfer or assigntnent on the parties: — 
The insurer is bound to recognise the transferee and assignee 
as the only person entitled to the benefits of the policy, from 
the date of the receipt of the notice. Such transferor or 
assignee shall iliencefoiward stop into the shoes of the trans¬ 
feror or the assignor so far the rights and liabilities under 
the policy are concerned, and may fuie in relation to the 
policy without making the transieror or the assignor a party 
(S. 38 (5) ). ^ 1 . 

Conditional assignment :—A tran^^tiu or lusiLMinuait of a, 
policy subject to the condition that it shall be inoperative, 
or that the interest shall pasb to scout* othtu’ ])Oi>oii on the 
happening of a spt‘cified event duiing 1h(» lifetime oi tlu^ 
person wdiose life is insured, and an asvsio-nment in iuvour of 
survivor or survivors of a number of ptu^'^ons siicdl be valid, 
in spite of any law oi ^‘u^tom to tin (“ontraiy \S. 38 0 

(n;) Indisputability of policy:—ISO [policy oi lite insur¬ 
ance tilected befort* tlie coinmenccment of the A< t, shall after 
the expiry of twm years from the date of commencement of 
the Act, and no poli<*v effected after the commeiieeinent oi 
the Act, shall after the expiry of tw^o years from the date of 
effecting the policy oe called in (|uestii)n by an insurer on 
the ground of any imu-curacy oi faUe statcunent in the pro* 
posal form or in any report, of fritmd, referee or medical 
officer or ui any other document leadijig to tlie issue of the 
poln‘y. 

J)»ut a false statenieni, frautlulentl v mudf* witii the 
knowledge of its falsify by a policydiold’er, will, il it con-^ 
cerps a mateTial faet entitle the insurer 1o <jue.^tion the 
validity of tlie polity (S. do). And the insurer ‘diall not be 
prevented to call for proof of age at any time. 

Polincs issued in India by foreign Companies 
holder of a policy of insurance in British India fnnn anv 
insurer shall liave the right to receive (iaymerit in Biftish 
India of any sum insured thereby and to sue for any relief 
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m reBpO(*t of a policy in any Ikiiish Indian Court of com¬ 
petent juriBtiiciion and tlie matter Bfiall be decoded actx>rd- 
in^ to the law in ior(‘e in British India in spile (d‘ anything 
to the eonirary contained in the policy (S. 46). 

iv) Payment of money to Court:— When by reason of 
conflictiji^*' claims to, or insufficiency of i)roof of title to the 
amount seeaired or tor any other adequate reason, an insurer 
finds it difficult to obtain a satisfactory discliarge of the pay¬ 
ment in respect o£ a inatured life insurance policy, he may 
before tin* expiry of 9 months from the date of the maturity 
of the policy or notice or maturity apply to pay the amount 
into ('oiiri luivinc local jurisdiction over the place at which 
&uch unount b. jjayahic under the terms of the policy 
• S. 47 (1) 1. 

I^rovcdure :—An application for permission to make such 
payment sball be made by a pelition venhed by an affidavit 
signed by*^ a principal oilncr of tile insurer, setting forth the 
U)i 1 owi np ])artic ul ar^-— 

{i) a.iiiK aovi of the insured, 

Ul case ot d('ath-“the date aud pla(*e of death, 
id) n<Uurc oi lije poiny and amount secured, 

'-b ioiim* and of Cuch claimant so fur as is 

known to tijc insurer witli details of every notice 
ot (hum rei‘eived, 

(u) the icusoiis of the insurer for holding the opinion 
that a salislaciory discharge cannot be obtained, 
(G) tile addiess at which the notice on the insured 
may be served in such a proceeding. 

Sucli an appli(‘alion will not be entertained by the Court 
ii the appiicainni is made before the expiry of (> months 
irom the maturing ot the xiolicy by survival or from the date 
of notice of the ileath of the iuBured (S. 47 (3) & (4) 

It it appears U) the Court tliut a satisfactory discharge 
of the amount cannot otherwise be obtained by the insurer, 
the amount shall remain in the Court and shall be invested 
in government sccuriTies pending its disposal. (S. 47 (o) ). 

. The insurer is to transmit to Court e\ery notice of claim 
received altor tlie application is made. The cost ot such 
applicaiJon and incidental to such a proceeding shall be 
t»oriu' by the insurer. yS. 47 (G) ). 

A receipt granted by Court for any such payment shall 
be a salislactory discharge of the liability of the insurer. 
iS. 47 (ii) ), 

The Court is empowered to decide all questions relating 
to the discharge of claim to the amount paid into Court 
fS. 47 (8) ). 
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(vi) Notice of options in cases of lapse:—An mBiirer 
sliall before the expiry of months from the (lute on which 
the premiums in repect of u policy of life insurance give 
notice to the ]>olic\ holder inforining him of the options avail¬ 
able to him unless iho^e are set forth in ihe policy. (^S, 50b 

Svppli^ of k'opiv^ of prtfpoi^als and medical rvport<: —On 
application by a indie yholder and on pa>meni of a fee not 
exceeding one rnp<‘e. every insurer will have to supply t‘er- 
lifted eopies of the <pu‘siions put to him and his answers 
thereto I'onlaincd in (he proposal and in ihe medical report 
supplied in connect inn thercAvith. (S. 51). 

{vii) Acquisition of surrender values by policy:—WJien 
all premiums payable (ui a policy of lif'* iiiBurance lias btnm 
paid for tliiee (onseculh'e years or for five years lii the case 
of a issmal hy a Provident So<ietv the policy shall 

a(‘quire a guaranteed surrtuulci value to \vhi(*h shall Ix' ackhal 
the surrmubu’ Audne of honus alKsidv att.odied, and in spite 
of an^\ (‘ontra(‘i to the contraiA shall not lap^(‘ hy rea^^on of 
nonpaynnait of further premiunn but sh dl bt' ke]>t edive b' 
the exieiit of its ])aid-up value 

But the provision aauII not ap})lA 

((/) when the paid up sum insured is less than om 
jiundred ru}H‘es inclusive ot attached homis or an 
a.unuit\ of less than t\v<udytive ru]K*es or in the 
case of a jK)licv issued hy » Ib'ovident Societi^ 
the paid up sum is less than fifty ru[)ee8 or an 
aniuiilv of less than t\ventyfi\( ruptaes, 
ih] where at1(T tiie default in the [»aymeut of pre¬ 
mium tJie parties agree to sonu* other arrange¬ 
ment in writing, 

(r) to policies wh(‘re tiie surrender Aalue is aiitoniati(- 
all,\ ajtplied to keep the ]>olicv in- force its lapse. 

Paid-up value:—Paid-up a*, due of a ])oli(’v is to be 
ascertained by an amount bearing the ‘-ame proportion t<5 
ihe total stim assured as (Ite totals for Achiclt premiums have 
been paid under the policy bear to the maximum period foi 
which premiums Avere originally pavahle (S. lldc 

Provisions relationg to Foreign G^mpanics. 

The central government has the poAver to im])ose re¬ 
ciprocal disabilities (m any non-Indian company, if it is 
satisfied that insurani’e companies incorporated in India ( ar- 
ryintr on insurance business in the country of ihai company 
has to comply with any special re(|uiremeiit not imposed on 
native insurers there. (S. 62). 



LAW OF IKSXJEANCE 


247 


Particulars to be filed by foreign companies: ^—Evi ry foreign 
insnr.nu'e corn*mi (inrrying no in‘^nrance IniBinebP or appoint¬ 
ing roprej^oiitativoH {or becuriug insuranco busiiiesH in India 
8}»all within d tnotiifis oi siich ebtal)lis]nmnit file Miili tlie 
superintendent of insur<aiee : — 

Or) a certified copy of <*harters, statutes, def‘d of set¬ 
tlement 01 menioriOnUnn and artirle.> to* other in- 
stillrmmi defining the eonstitutions, if not in 
Knglish a eeitifieil translation in English thereof. 
(h\ the list oi dirt*rtois—in ea.st^ oi a coinjiany, 

(r) nanu's, uddii^s^es ot five or niort' persons in India 
authojistHi to iK'cept noth e, et< togethei with 
<\ < opy 01 the powei of attorney gianted to them, 
{(i) full adilrc'Sr) oi the iniinijial oifh e in India, 
w) a stateimml of eluSv^Nes of lmsint‘s*- to be carried on; 
<Hiy alteration in address oi the priindjial office 
(o* ju ih(‘ (lasses ot Imsiness (u in any of the in- 

sinniM-nls defining jt^ (onstUiiiioii, should be 
ioithvith >mit to the >u])erintendeni, 

{/} a ‘•(.iiemeni eenfiefi by <u) affidinit selling loith 
the ^p((*^,d letjuii(unent^ it au> unjiosed on the 
liuiian uisiiianu in the (amntis oi lU ongiu. 
(S. isi). • . . . 

Ho(>Ls fn f)( /w p/ —A loreigii insurer is to keep at hin 
principal offi<‘e in India, bueh boohs oi account, registers 
and (hauments as will eiialde the accounts, statemepls, 
abstracts to be compiled and if nc'cessary cheeked b\ the 
Miperintendent. (S. o4E 

Mutual and Co-operative Life Insurance Societies. 

Certain special firovisioris have been laid down for 
Mutual and ('o-(tf>cratiic Lite Insurance So(deties. 

Defttiiiioti of Mulufi! and Co^operatire Insurance Socte-^ 
hc^ :—Mutmd Jnsuranc(‘ Company is a company incorporat¬ 
ed umler the Indian Conipanits Act having no sliaie capital 
and having its memhership limited to the poHcy-holdera 
only. 

A C(Hop(‘rate Insuiance Society is a societv registered 
under the (ki-opera1l\<‘ Societies Act (II of 1912), or under 
any special Lnv ol a ])rovincial legislature governing the re¬ 
gistration (d co-<»p(»Taii\e societies, <*arrying on life insurance 
business tin* nnunbeiship of wdiirh by its constitution is 
limited only t(> origimd members on whose applicati()n the 
company is regisltrecb and the policv-uoldews, 

Ulluir co-ofierative studeties may be (rdmitted as mem¬ 
bers of a co-ofieraiivc life insurance society, without being 
eligible to any profits, dividend or bonus. (S, 95). 
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as to membership :—Trunsferees and 
assignees of x>oHeie6 issued by co-operatiTe or mutual societie® 
are not to beecme nieiiibers of co-oper itive or mutiial in¬ 
surance societies, CS, 491, 

Cattle or Cmp Jnsvranct Sorietie^ . —Any provincial 
govermnent mu> subjeci to the rules made by tlie central 
government empower the Registrar of Co-operative Societies 
to register co-operati\e Mx ieties for the insurance of cattle 
or crops under the provision^ oi the Co-ojierative Societies 
Act in force in tin* piovince. 

Deposits to he mode hy Mutual and Co-operative So¬ 
cieties: —Evei\\ mutual and ooopeiative life insurance so¬ 
ciety shall, in lespect of life Inisincs^, deposit with the Re¬ 
serve Bank of Tndin for and on behalf (d’ the Cenlial Govern¬ 
ment a sum of two lakhs of ritpet", in cash or in a]vproved 
securities estimated at the nmrket value of the securities on 
the day of deposit. 

The deposits mav be inad(‘ in inslalineiifs, ot which the 
first should be a iiayment of not l(*s^ tlian 2') ihousaiid rupees 
made before or at the time of application for registration, 
and the subsequent instalment-, sliould be annual »mun nuule 
beton* the exjiiry of eadi subsujuent < alendar year and 
should be equal to not less than oTH‘~t])ird of tJie t^ross pre¬ 
mium income re(‘eived in the previous (calendar year. fS. !i8K 

11 i/rA'?'/?</ ('apital of Mutual and Ci^-opeiot'n Sornhes: 

•—]Vo routiial insurance company am) ru) <*f>-oi>er,iti\e life in- 
sin’ance vsociety shall be incoiporated nr registered after the 
26tix Jan., 193<, unless it juis a working <a])ital oi fifteen 
thousand rupees exclusive of deposit to be made at lh<‘ firm 
of the application for registration and ot the preliminary 
expenses incurred in the formation. iS. 97), 

Pubh( ation of Accounts in ew'^jxjper co-opera¬ 

tive and mutual insuram‘e societies are permitted to publish 
not ires of meetings and copies ol balance sheet, revenue and 
profit and loss accounts in a new^spaper in tlu* English lang¬ 
uage and in a Vernacular newspaper i irculnting in the place 
where the principal office is situated, instead of sending 
them to the members or policy-holders undiT sections 79 and 
131 of the Indian Companies Act. If any members are do- 
niciled in a province other than that in whidi the principal 
jfhc'e is located the publication of the notices of the meeting 
8 to be made in a newspaper in the principal language of 
hat province as well, (S. 100). 

Supply of documents:—On an application madid within 
years from the date of fmnishing such documents to the 
legistrar of Joint Stock Companies or to the Registrar of 
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Co-operative Societies, every mutual or eo-o|)erative life in- 
Hurauce society shall sux^ply a copy of the documents free of 
cost to a member witkin l4 days of tke application (S. 101). 

Penal Provisions. 

Penalty for non^compUance or contravention: -—In case 
of any default in complying with any provisions of the Insur¬ 
ance Act or uny act in contravention of its x>rovisions, any 
insurer or any director, managing agent, manager or other 
officer in case of a company, oi any partner in case of a firm, 
who is knowingly a party to the default shall be punishable 
with a fine extending to one thousand rupees, and in case of 
continuing default with an additional fine extending k) five 
hundred rupees per day during wdiich the default continues. 

Jn case of provident companies, any direiior, managing 
agent or manager secretary or other officer of the company 
^hall be punisliable with a fine oi five hundred rupees and in 
ease of eoutinuiiif» default or contravention, two hundred and 
fift^ nqxHs per day during which it continues, (S. 102). 

Penalty for contravention of the requirements as to registra¬ 
tion. deposit and capital:—Any insurer or any })ei^on on behalf 
of i\ny insurer con^)!}!!/ {)Y an\ class of insni’anee husiness in 
'‘ontr iveiition oi aiu ol the j^rovisions regarding registration 
and deposits shall lu* pnnihliable with a fine exiendiiig to two 
thousand rupees. 

Any p^u’son knowingl\ taking out a }>oiiey oi insurance 
fiorn au\ !i person or insurtr is also punLsliable with a fine 
whicli may (‘Xtcuid t(^ five hundred rupees. 

But the al>o\e provisions will not ap])ly to reiiiburance 
between head offices in India and abroad (S. lOfi). 

Wrongful possession of property:—Any director, manag¬ 
ing agent or manager or other officer or employee of an in¬ 
surer who obtains‘wrongful possession of any prox)erty of the 
insurer, or vrougfully withholds it or wilfnlly applies it to 
purposes other than those authori.sed bv the Act. shall on the 
aolnplaint of any member or policyholder of the insurer, be 
punishable with a fine which may extend to one thousand 
rupeevH, and may b(‘ ordered by the Court to deliver up or re¬ 
fund, within a time to be fixed by the Court, any such pro¬ 
perty, and in default to undergo an imprisonment for a period 
not exceeding two years (S. lOo). 

Wrongful Diminution of Life Insurance Fund:—If on the 
application of an insurer, a policyholdei, a member or a 
liquidator of an insurance company (in ease of liquidation), 
the Court is satisfied that by reason of any contravention of 
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this A(‘t the atpoimi of life ijaRuranee fund has been diminish*' 
erl, every person <‘if the time eeniieeted with tlie (-ompaiiy as u 
maua<^*er, direelor, liquidator or an (dlieer of the insurer shall 
be deeiiiefl ^xiilty ot' niisbaisarna* unless he proves abseiu'e oi 
his (ousetil ot (‘oinuvaiif'e. Tlie Court shall iia\e the power ot 
prosecutine- such persons under Se(*tiou 2d7 of th(» Indian 
Companies Ait (VIT of U)ld) and of assessing damages or 
(*ompellin,ii' the deliiH(nent pcT'^ons to eoritrihute such sums hv 
wav of eom})ensatiott under serUion of ihe (.\>n»panies Aet. 
(S; Ittb). 

Previous *;anctton of the Advocate General:— No ])ro~ 
<*eedinps umlfo tin* Ael (an be brotjylit e^(‘(‘pt b\ tin* Siipei- 
intendent of fnMU'atiee a^vun^^t an insutiu’ or anv diieetor 
or (dhecM’of an iieuiraiu e (<uup<iny, without the pre\i(Uis sane 
tion ot tfit‘ AdvfHMte (itnuTal of i!u* proviuei* wlit^n* ilu‘ priii- 
eijnil placi' of busint'^s in Britlsli Iml’a Nidiateil. (S, lOT). 

fjin7h rufKill of luihihf}f\ — In an\ {>io( <*edi!i^'i eiffier (*ivil 
or erimittab apaiii--t a ]>erNon liabh* toi ne(> 1 iyrnet', deiault oi 
breaeh of duty or trust, if tin* (\uiit, after heirinj:;' finds tliai 
file peison innu'stlv ami leasonaldv, the Court may 

^rani sueh ieli(d a- it deems [iropiu (S. lOSt 

Cognizance of offences:— Idie ohem es nndei this Act is 
triable by the Fresidenex Magistrate or bv a Magistrate of tk** 
first (‘las8 (B. 109). 


Provident Societies. 


Defifiiiioii of l^rondeni Provident Soendy Is a 

j>erson or a body of person-i eorporate or ineorporate which 
rarries on business of insuring the pavinent of an annuity of 
fifty ru]>e<*s or less or a gTt^ss sum of five hxindred rupees oi 
less, on the happening* of any of the (‘onlingeneies; — 

birth, nmrriag'o or death of any perstm or tb(‘ sur¬ 
vival bv a person of a stated age or eontingem^y, 

\h) failure oi issue, 

(r) i!i(^ fierurreni'O of a social, religious (»r other ('oni- 
tiier(‘ial o(‘(asion, 

(d) \o<', or ndirement fjom employment, 
ie) disablfumutt in (‘otisecpienee oi siekness or moident. 
(/) tli(‘ nccf‘s^i(y oi provifling* tlu' odin*atir)n oi a do* 
pen blTji, 

(c;) ari\ oilou* rontinmujev authorised by the provundal 
govm’Tiinent with the approval cd the Central 
(jroveimment (S, Go). 

Name of Provideni AV/rm/?/: —The n:mie of every Provi¬ 
dent Society started after the eonimencement of the Ac t should 
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inrlurli* tl)e word ‘‘provident*’ and exclude the world “life”, 
No Hof iety establLsbed before Ihe eoinioenceiiient of the Act 
shall after the expirv of b months from the eoniiiKoieemeBt of 
the A<d I'ontinne to use as its name wonb which inils to in¬ 
clude the ^^nrd “pr(»\ ident’\ or whi(di irndudes the word 
“life” (S. (>7;. 

Prohibition of dividing business:—No provident society 
i^faall carry on any buslueh-^ uj)on the di\idinf>' principle, i.e,, 
on H jninciple in which the benefit secureil liy a policy is not 
fijvcd but tl(‘])eud^ cither w!i(dl\ or partly on the results of a 
disiribulion of terhiin sum-v amongst policies btsamiing* claims 
within ('crtaiii time limits 07 on the pniH‘lj)le that the prc' 
miums fjayabl(‘ h\ a -b<ddf‘i dep»m<i on the numb(‘r of 

])olif‘ieH he» omintr'claitns vjthijt ((U’tain iitin limits, 

A n\ s()(U(d\ fauTving on Mudi business sfjall soon 
possihh' h(’ wound up b\ tin* Su}>erinten{leiii of insiirance. 
ibit companies in t‘\istem'e at tin* eommencemeni of the Act 
may apply within rmrnths of (he < onnumu'emeat of the A(*t 
to lie* vSuperitit(*ntlt at ul lusinance for permitting them tt> 
continue sueh luismevs fm the time heiag\ with a vi^nv mean- 
wiiile to reorganize their b7^^iae''S in a(ror(latK‘C with ilie pro- 
\i-%ionN of the A(‘t 'Hn* Sufierinboideat aoiy nllt'r fonaideriiig 
p<jst liistory of the so< iety ]>etmit them to (u^utinue for a 
p(‘rio(l not ex<MHalino two years from the date of receipt of 
such ptwmission, on <ouditioii that no new business on the 
[irinciplc shall he undertaken (v^. (19), 

Registration of Provident Societies:—Kx(*ept a provident 
societ\ rt*gistf*re<l undei tlie Piovident Societies Act of 1912, 
no oilier .stn iety sliall rectUN'e any premium or contribution 
hidore gtdting a eertiticate of regi?>tration from the Superin¬ 
tendent. 

Application tor registration is to a(’company: — 

hit a (op\ <d' the rult>s ot the societ;,, and if it is an In- 
eoiporatt‘d company, (he Memorandum and Arti- 
( les of Assoeiation, in otluu < ases a certified copy 
o( ilie constitution, oi tiie society; 

\in (he names and .nhlre-^'^e-s (»f ])roj>rietors or directors 
and (1 h‘ manager^ ol (lie comipany; the address ol 
(lie n'gisteiei! olln t‘ .oid the piiiudpal otlice oi the 
soci(>ty in Ibitish India; 

tr^i a ciudifiratt^ irom (lie Reserve Hank regarding the 
(l(‘])osit made undtu S, 7d; 

(di a declaration >iippmfe<l by an aiiida\it that tlie 
msninoim working (apita) required by S. 72 is 

available; 

(c) prest^rilied fee for registration mot less than two 
hundred rupees). 
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lieneMal of regutratihni —Every Provident Society shall 
have itb regietratiou renewed annnaly for each period of twelve 
months after that ending on the dOth June 1942. Every appli¬ 
cation for renewal must be made before the dOth June pre¬ 
ceding the period for which icnewal is sought, accompanied 
by evidence of payment of the prescribed fee which shall not 
exceed two hundred rupees. The fee is to be paid into the Ee- 
serve Bank or any Government treasury (8. 7 OA;. 

Refusal and cancellation of cerUficaie of registration \ — 
The Superintendent may refuse to register: 

(^1) if the rules of the Soiiety do not comply with the 
provision of the Act 

\2) il the minimum working capital is not available. 

The Superintendent may, after giving a veritten notice 
specifying grounds for the proposed cancellation, and after 
allowing an o])portunity to the society to be heard, apply to 
the Court and obtain sanction for cancellation oi registration 
made luirhr the Insurance Act of 19d8 or under tiie provisions 
of the Provident luburaace Societies Act ot 191*^: 

lb it he is satisfied as the result of an mcjiury made 
under S. 87, thtit the Society is oi Idvelv to l^e 
insolAuuit, or tlmt the Inisim >s roudncKul jrau- 
(luleiith or that in the int»TeNts oi tiu' poliry- 
holderb the ^odct’^ should (‘e ise tu cany on busi- 
ne-'S 

(2» it the initial (u an\ further deposit lequired under 
S. Td ]a<is not been made 

oJ) if the bO('iety has failed to c<nupl\ with (u* has con¬ 
travened jnovisions of the Act and lias continued 
such failuie oi contravention for one mouth after 
notne of such failure or contravention by the 
Superintendent. 

^ As an uilcniative to cancellation of registration the 
Supeimtendent may make a recommendation to the Court to 
reduce the existing (ontracts of the Society (S. 71). 

The Superintendent may, without notice and without 
application to Court cancel registration if a society lum failed 
to have it^> legistration renewed or if it has applied for can¬ 
cellation on the giound of cessation of business. 

Working Capital :~i\o Provident Society shall be regis¬ 
tered unless it has a paid u]) capital sulKcient to provide a 
working capital of at least four thousand rupees exclusive ol 
the deposits and preliminary expenses in connection with the 
formation {S. 72). 
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Deposit by Provident Societies: —Every provident society 
established before the, C’ominen<‘eir)ent of ihe Ac\ shall within 
one year from the eoinmem^ernni of the Ac t, and every society 
started after the eomniencemeat of this A(d, slialf, before the 
application or legistration is made, have to deposit and keep 
deposited with the Reserve Bank of India oasli or approved 
securities amouniiDg at the market value of the securities to 
five thousand rupe<\s. And it shall make deposit every calendar 
year a further sum of not less than one-fifth of the gross pye- 
inium income for Ihe preceding calendar year (including 
admission and other fees), until the total deposit amounts to 
fifty thousand rupees. 

Insurable interest :—'So society is to receive any contri¬ 
bution or jnemium for insuring money to be paid to any per¬ 
son <»ther than the person paying such contribution or premium 
or the wife, husband, chilcl, grand-child, parent, brother or 
hiater, nephew or niece of such a })ers(m (S. 

Nomination and Assignments: —No nomination is M(lid 
if the person nominated is not the husband, wife, father, 
mothcj, child, grand-child, brothei, sister, nephew or niece 
tif holder of the policy. Subject to th(^ al>ove pio\isionh, 
the provisions (d Ss. ‘IS d shall aj^plv t«) tissigiunent to 
transfer of ])oli( ics issued bv provid^uit -^oeieiie^. iS. 

Ihiles of ih( Provident .>0{7r/;/:—An v provident society 
shall in iis rubs state tlie following particmlnrs * — 

(a) the name, object and location of its registered office; 

ih) ('ontingenfies on the happening of which money is 
to be paid; 

u'l ( omlitioii'^ to be complied wiili before, and payments 
to be made on, admission to the Society to be made; 

id) (he rates of premiums oi < ontiibutions and the 
limes at whudi they are to Uv paid; 

UJ the maxirmini amouiu pavaide the HubM'rilxT an 
policyholder; 

\f) the nature and ainounb id the htnefit piaAidtd tor 
by tlie Society; 

i//) the cncum^tame in w hieli a b to b< p.odi , 

{Id the nature of the e\idem e ieqiined itu inaof trt tin* 
happening of the coutinpenn ; 

{i\ mles regarding forfeiture, renewal, utuia ni the 
premiums ])aid, or surrendei ^.du(' . pulny; 

{j) penalties in failure or delay in paying ])remium<; 
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{li) proportion of the aunuul income which may be 
spent for meeting management expenses; 

(/) person or persons in charge of making investments; 

(m) provisions for the appointment of auditors; 

(n) procedure regarding the amendment of the rules; 

{()) unless provided h} Ait ides of Association in case 
of 11 company:—the rules regarding the qualifica¬ 
tion and }) 0 \vers of directors, manager and secretary 
or other officer—the manner of raising additional 
capital, the provision for holding general meeting 
of the nl(nrlber^ and jM>lic*yholJeri>; 

(pj any other inaittTs. 

The existing <‘ompanies are to amend their rules to meet 
the recjuirementh bed ore tbe expire of 12 months from the com- 
mencemmit of the Act (S 74). 

Idle rule^ are U) be Mip]>lied lo ev4*jy member on demand 
free of eusf, other people will have to pay a sum not exceeding 
one rupee for getting a (‘opy (S. Tfi). 

i mi^ruhnerU of Rules :—The amendment of any rule will 
not b(* \alid until it is registered hs the Superintendent of 
Insurame. He will is^iie an ucTnowledgiuent ot registration, 
if it is not eontiary to the ]>ro\isi()ns of the Act an<l if in his 
opinion it Hoes not iintairly affect the rights ot the existing 
niembeis or polh\holdtTb (S. 7d). 

Registered (tffiti ■—PAer\ societv sliall have in India a 
[uam'ipal otfiec on the (iut^^ide <*i which its name must appear 
legil))y .iiid ]>roniineiitl v. to whicli oil eurnmunicati(/ns and 
nctis-es may be addressed (S. 77). 

Any ofiu'ia! publication oi a piovident society containing 
a ritateinent of authoiisia’ eajutal nuibt ^tate the amount of 
■Hubscribeii and paid u}i oi eapittd aKo (S 78). 

Regisii}, and Rool,\ of tiu ProeuRnf Sf)euty .—The iol- 
iowiog liook-^ »tre to be kept at the principal oilice ol every 
proviilent sm it ly • — 

io\ A —tonfauiinp sop.irate entiles for all 

svJcn receiveH and spent i>y boeiet\ on difiVient 
flass of (‘onting'cncies 

( 6 ) A hdgei 

(c) A foiirnaL 

(d) Such rf‘gi*'ters on such terms as may he pre^cTibed 
(S. 79). 

Account’s and funds must be kept separate and receipts and 
payments are to be separately recorded for each class of insur- 
ance if the society etfecis more than one class of ppUeies (S, 84). 
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Revenue account^ balance-sheet and annual statement ;—At 
tile expiry of tli^ calendar year every providefnt so<uety is to 
prepare a revenue account ami a balance-sheet in the prescribed 
manner and have thena audited by an auditor, together with a 
slatement of (oinpany's aftairs. 

Other annual siatements whi<‘h are to be made at the end 
of the calcndai year are :—a Ntatement showing separately for 
each cliirflb of contingency—tJie number of new policies eft'eeted 
—the total amount insured, total premiunib received, the total 
number and value of policies discontinued, the total amount 
of claims made and total amount paid; a statement showung 
details of ever.v insurance effected on life oilier than the life of 
the person insured; and a statement showing the total amount 
of allow'ames paid to canvassers and ag(‘nts (8. 80). 

Actuarial report and abstract :—Every provident society 
sliall cause a periodical valuation at ItJUtsi once in every five 
years, ui its assets and habilitie'%, b\ an actuary. 

The report is to contain an abstract defining the general 
primdples adopted in the valuation, rate of mortality, the rate 
of interest assured, the ])n)\)sion made tor expenses, the re- 
ser\e held against poli(de.^ eflecled. It to be certified by a 
principal officer that all materials necessary for a propel’ 
valuation and idl j)articulars about a jxilicy have been fur¬ 
nished to the actuary. All materials necessary for proper 
valuation are to be supplied within numths from the end of 
die period to which the materials relate. 

II in the opinion oi the actuary no surplus exists for a 
‘le{ hiration ot bcunis or dividtuu], he is to state whether the 
company is uiMihfun and wlietbto’ it should be wound up or 
not. (S. SI) 

Returns: - -“Four c’opies oi the revenue account, the balance 
^hect, auditors' report and the re])ort on the statement of 
dfairs aie in 1h^ submitted as leturns to the Superintendent 
oi lusuraju’e all ]')n>videiu coju]>anie^, wdthiu b months 
tituu the < ii<5 of \lic pcijcnl lo \di cli lley relate. Copies of 
these (hrunrents arc* to Ice su]>piied mi ajipiicalion made within 
‘2 years from the dait* oi turuishiuo' oi reun ii to any member 
or policyludder within 14 days oi the appUc’atum on p.iymcnl 
of one rupee* (S. ^Sd^ 

Actuarial Examination oC Schemes:—All new sehemeB of 
uHurance cd pn»\ident soiu*ly both existing and new uie to 
be examined by an ac tuarv. Ami until he certifies that the 
raieg advantages are workable and sound and ihi certificaiie 
forw‘arded io the Superintendent of Insurance, no premium 
can be rc'covered ou that account. This rule applies to an 
alteration of an old scheme as well. But the Superintendent 
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may prohibit any alteration, if in his opinion \t unfairly jifiects 
the interest of the existing policy-holders. And in order to 
launch that S(‘heiiie, the company null have first to discharge 
the liabilities to the existing policyholders to the satisfaction 
ot the Superintendent. 

TJie existing societies are to submit <ill s<*henieB of insur¬ 
ance before the ex])ir\ of (> months from the date of continence- 
meni ol the Act for cxaniinalion by aii Actuary. The actua¬ 
rial report is to certify tlu' soundiK'-'S of the scheme, and where 
no actuarial r<iluation has hen made within 2 years the report 
is to state whether (he rjssets of the company are sufficient to 
meet its liabilities^ uinler tlie existing schemes. 

If the rates, advantages, terms and conditions are not re¬ 
ported by the as workable and sound the Superinten¬ 

dent is to give notice to the vSo(‘ietv prohibiting such schemes, 
and after the receipt of such notice, the society shall not 
enter into new contra<‘ts and insujMBce. 

In case of proliibitioii of any M*heme, the Society is to set 
apart sufficient assets t<* liquidate the liabilities incurred under 
the sclieme, hut if if lias nof sufficient assets it has to apply 
to the (.^ouri within 2 months of its prohibition for niodifica- 
turn ot its existing (ontracts or winding* iij» ot the soceity 
(S. 83). 

imestmem of funds loans: - -“Not less thiiu ">(( p^u (ont of 
total assets is alwav^ to bt* invested in go^ ernnn'nt securities. 
All funds excent initial depoMt are to b(^ kept in (he name of 
the society or in ibe name of a public oiiicer approved by the 
Govern illent. 

]N’o loans shall be made out of the assets to a director or 
officer or partner except on the se( iirit> of an insuran(‘e policy 
and within its 'surrender value. 

Any defaulting director or ottirer or partner knowingly 
contravening tlie alm^* provision will be liable on application 
by the Superintendent to a Civil Court, to repay such Joan 
to tlie sonf*tv with interest at a rate not exceeding 12 per (‘ont, 
per annum uS. Hh). 

hnpceiiun of hook \ :—The books of a provident society are 
to b(‘ kepi open lor in^p(‘(dion at ail reasonabh* times by tlie 
SupfTiniendent or any [arson appointed by him, or by any 
member or policyholder ot the Society who has made an appli¬ 
cation to the Superintendent 8(i). 

Inquiry hy Superiniendenf of Insumnce: —The Superin¬ 
tendent of Insurance himself or by a duly authorised p€*rBon 
shall visit at least oiua* in every two years, or at any time, 
if he considers necessary, the principal office; and "inquire 
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iipto til© ©olveacy and management of its affairs. He may 
after giv^ing notice, and allowing opportunity to ih© company 
to be heard direct and bold an inquiry to be made by an 
auditor or an actuary appointed by him or both by Jin 
auditor and actuary appointed by bim. 

llie Supermtendent or the person authorised to inquire 
shall 1)0 entitled to examine au books and documents and 
demand explanations relating to the affairs of the company 
from society or any of its officer, four copies of the report 
shall be supplied to ihe Supermtendent. A copy of the 
report of such an in(juiry is to be sent to the society and 
shall be open to inspe(‘tion by members or policyholders 
(S. 87). 

Reductioti of Insurance Contracts;— The Court has the 
powder of reducing the insurance contracts of a provident 
society, (i) if the Superintendent of Insurance applies id 
that behalf under S. 70 (4), or (2) while a society is in 
liquidation, if the Court thinks fit, or (3; if a society is prov¬ 
ed insolvent, the; Court prefers it instead of winding up, or 
(4) on an application by a society supported by an actuary, 
after giving an opportunity to the policyholders to be heard 
(S. 89). 

Winding up 

\VhuU7),g vp hy Court: —A provident society incorporated 
mnler the Indian Companies Aid may in addition to the prOf 
visions of that Act be wound up if the registration of the 
society is cancelled by the Superintendent and he applies for 
winding up. 

Voluntary winding vp: —Voluntary winding up is per¬ 
missible only for the ])urpose of aiiialgaraation or reconetruc^ 
tion of the society incorporated under Companies Act when it 
is unable to lioniinue its business by reason of its liabilities^ 

But a society not incorporated under the Companies 
Act may be wound up voluntarily if a resolution is passed 
by the proprietors to the effect or in any of the above- 
mentioned grounds, or by the order of the Superintendent 
of Insurance when he has cancelled registration of a society 
(S. 88). 

Appomtment of liquidator :—A society shall within 
7 days from the date of the order of the Court ordering the 
winding up or passing the resolution authorising the winding 
up, give notice thereof to the Superintendent. Except when 
the winding up is done by an order of the Court, the Super¬ 
intendent of Insurance ia to appoint the liquidator, he has 
also the pqwer of removing the liquidator if he is satisfied 
that the duties entrusted are not properly discharged by the 
said officer (S. 90), 

12 
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Pow&ts i)f liiqkidator :—A liquidator has the power td 
institute aud defeud any legal prooeediAgs, to deienume the 
coutrihutioU to be much by the metnbers, to iuvestigate into 
tKe claims to direct oollectious and distribution of assets^ to 
determine the share of expenses of liquidation to be borUe 
by persouS) to employ persons for his assistance with the 
Superintendent’s sanction, has the power of settling the list 
of contributories as is proved by the official liquidator unde^ 
tne Indian Conipanies Act (S. 91). 

Creditor's meeting and Committee of Inspections —^As 
anon as the liquidator is appointed he is to take charge of all 
the property and all books and documents of the society. 

If any person retains any portion of the society’s assets or 
fails to deliver up the documents, he is punishable with 
imprisopnient which may extend up to i) months, and the 
Court may order the delivery of assets or books or documents 
to the liquidator. The liquidator shall within 15 days of his 
appointment send notice to all creditors and advertise at least 
in two newspapers of the province a meeting of creditors to 
be held on a date not less than twenty one nor more than 
twenty eight days after his appointment at an hour and 
place to be specified in ike nolice. This meeting is to decide 
whether another person should be api>ointed iu tlie place of 
or jointly with the already apjminted one, or whether a 
Committee of lnsi>eetion is to be apj^ointed. Tlie applica¬ 
tion conveying the resolution is to be sent to the Superin¬ 
tendent not later than 14 <lays after the meeting and the 
Superintendent is to act a(‘cordingly. (Committee of Inspect 
tion is to supervise the achs of liquidator and has the right 
to inspect his aca-ounis a1 all reasonable times. 

Aseertainment of liabihtie^: —The liquidator has then to 
ascertain the liabilities of the society with the help of an 
actuary, as appear from the books of the society and shall 
give notice to each such creditor. The liquidator shall make 
a valuation of the assets and estimate the costs of its winding 
Up. The liquidator shall apply to the Superintendent for the 
return of the deposit. In administering and distributing 
fissets the liquidator is to pa> due regard to the dire(*tions of 
creditors or contributories at a general meeting. The liqui¬ 
dator has to keej) hooks of accounts in which records of meet¬ 
ings are entered, and tlie books are allowed to be inspected 
by any creditor or contributory. 

If the winding up continues for more than a year the 
accounts are to be submitted at the end of the first year and 
each succeeding year before a meeting of creditors and con¬ 
tributories. These pro( eedings are to be duly sent to the 
Superintendent. 
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i’be liquidator is ijeueralljr to follow tJie procedure follow- 
^ by aa offieiol liquidator under the Iii<Uan Companios 4ct 
(S, 92). 

Dusoiution of provident soctety ; —Soon after the full 
winding up of the affairs, the liquidator shall prepare an, 
at^count of the winding up and call a meeting of creditors, 
metoWs and contributories. Notice of tJie meeting is to be 
sent individually and properly advertised in two newspai>ers 
of the province. 

Within one week after the meeting^ a copy of the account 
and report of the meeting are to be sent to the Superinten¬ 
dent. The Superintendent if satisfied that the affairs have 
been completely wound up register the account of the liqui¬ 
dator; and then the liquidator is to make over to the super¬ 
intendent the undisposed of balance. On the expiry of 3 
months from the date of registration ot the liquidator’s 
account by the Superintendent, he is to declare in the official 
gazette that the society is dissolved. 

And if within o years no claimant obtains any order from 
a competent court, the undisposed of money shall become the 
property of the government (S. 93). 

Powers of the Central Government : — (a) The central 
government may make rules regarding the qualifications to 
be iHmsessed by actuaries, the procedure to be followed by 
the Reserve Bank with the deposits, the manner in which 
license to the agents will be granted and cancelled, regard¬ 
ing the declarations to be made by foreign companies under 
S. 10 (d), the manner of publication of prospectus under S. 
41, other coiiiiugeucies on which u policy can be granted 
under S. 05, the matter other thou mentioned in S. 74 on 
which the pmddent societies are to make rules, the form ol 
any ac<*ount, return or register ot .the provident companies, 
matter regarding proiedure at liquidation of provident 
companies under S, 92. 

The rules so made shall be laid before the central legis¬ 
lature for one month, if the houses modify—the rules will 
have effect in that form, if they refuse to agree, the rules 
will ha\"e no effect (S, 114). 

(h) The central government has the power to exempt any 
insurer incorpoiated or domiciled in a native state from the 
provisions of deposit (S! b) or from provisions relating to 
keeping of assets under S. 27 (2) by notification (S. llti). 

{r) The central government may on the application of the 
imstirer, other than a company, alter the forma contained in 
the Schedule for the purposes of adopting them to the 
circunastancee of the insurer (S. 115). 
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LAW OF INSURANCE IN GENERAL 

The Indian Insurance Act (IV of 1938) which we have 
studied at great length deals with the statutory obligations, 
and the compliance with certain conditions by the insurers 
in order that the* insurance business may be transacted on 
proper lines, before commencement of business, and also 
certain conditions regarding, accounts, documents, amalga¬ 
mation, winding up, etc. But so far the legal principle 
governing the contract of various brandies of insurance is 
concerned the principles of English law are followed on 
pointa when thtu-e is no provision in Indian statutes. 

Contracts of Insurance: —Insurance is a special type of 
agreement thereby a ])erson culled ihe insurer undertakes, in 
consideration of a single or periodical payment called the 
premium, to indemnify anotht^r person called the insured or 
assured, against a loss arising from the happening of some 
uncertain event (c.^/. lire, perils of the sea, accident etc.), or 
to pay a specified sum of money on the happening of a parti¬ 
cular and certain event (c.//., death;. The document of the 
contract containing the terms is known as the policy of 
insurance. In the case of marine insurance the name under¬ 
writer is commonly used lor the iusgrer. 

Theie may be many forms of such contracts ol insurance, 
but the most important of them are tour—Life, lire, marine, 
and accident. 

Characteristics of contract of Insutam e :—Insurance is a 
contract greatly resembling a wjigering (‘ontract. But there 
are imporlant points of difference existing between them. 

[a) 'l’})e iiisuied Juh a x>ecuniary interest, Lc., insur¬ 
able iniercBi, in the risk against which he 
insures, whereas in the case of a wager there 
is no inieresl in the result of the event entitling 
one to compenHatiori if it does not occur. 

{b) The (MUitract of insurance excepting life and acci¬ 
dent is one of indemnity to compensate the in¬ 
sured for loss or damage, or to pay a fixed 
amount on the happening of an event*. A 
wager however is an agreement to pay a sum 
of money on Ihe mere happening of a certain 
event, 

(c) The calculation of the risk incurred in case of an 
insurance contract is based on the doctrine of 
probabilities, while in ca^e of wager there is no 
such scientific or rational basis. 

Distinction between Insurance and ordinary farrri of 
tracts :—^The law as to a contract of insurance differs from 
that as to other contracts in this that n ooneealment of a 
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material fact though made without any fraudulent iuteutiou. 
vitiates the policy, whereas in an ordinary contract the 
principle '*Caveai Emptor'^ (let the purchaser hevVarc), holda 
good. That is, the seller ot goods is under no oUigationi 
without being questioned to give detailed information regard'" 
ing the subject matter of sale; and the purchaser must 
satisfy himself hy enquiry and inspection whether the goods 
are npto description. But the legal maxim '^uherrimoe 
fidet' (the utmmt good faith) applies to any kind of insur¬ 
ance, meaning that iu an insurance contract, the assured 
must disclose all material fads within his knowledge. The 
reason behind this maxim is that one of the party is presumed 
to have moans of knowledge inaccessible to the other. There-* 
fore if any information within tlie knowledge of the assured 
is withheld or 8uppresse<l, the policy of insuraiu'e will be 
voidable. 

(Joods were insured on a voyage much in excess of their 
real value and they were lost. The insurers were successful 
in refusing tlie })ayment of the claim on the ground that a 
material fac t i.e. o^erwiuation was withheld, although it 
would not affect the risks of the \oyage. {lonides v. Pender 
(1874). 9 Q.B. 531). 

This duty to disclose continues npto the conclusion of the 
(ontrad; thus a change m a circumstance affeding any 
matiudal alteration in tlie character of the risk taking place 
between filing a proposal and its acccptaiice by the company 
must be disclosed. {Looker v. Law Union & Rock Insurance 
Co.. [19281 1 K.B. 554). 

W'here it is expressly stipulated that the Validity of a 
policy is conditional upon the truth of tlie statements made, 
^a policy wnll be void by rtsison only of an inadvertent and 
immaterial luis-statement, {Dawsons Ltd, v. liounnin, C19223 
2 A€. 413). 

A stipulation in the policy that it shall be avoided by 
any fraudulent or untrue stuiement in the proposal incliidea 
an innocent mis-statement. (Ilohnes v. Scottish Legal Life 
Assurance Society 119321, 58 T.L.ll. 30G), 

Great care must be exercised by the proposer in filling up 
o£ a proposal foim for an insurance. If the agent of the 
insurer fills it up, be does it as an ngdtt not of the company 
but of the proposer* and the insured is bound to read the 
terms coiitaiAed in the ])ropo8al before signing it and he is 
estopped from denying.that he is ignorant of them. {Biggar 
V. Rock Life Assurance Co,, 09021 1 K, B. 51CV 

But if any material fact related to the risk is known to 
the agent of the insurer, the insurer cannot plead ignorance 
and avoid liability. {Bawden v. London, Edinburgh Ghs- 
gow Assurance Co., tl8923, 2 Q.B. 534). 
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No eonlriact of insurance takes effect until the premium is 
paid. \ 

Oainift:— A claim cannot he maintained against an 
insurer unless the loss is proved, and the onus of proving ihu 
loss is on the assured. But if the assured is able to establish 
a primi fneie case of loss through the insured peril, it is 
enough. The onus then shifts on the insurer who if he wants 
to avoid liability must prove that the loss is occasioned by 
un expected peril. The assured gets the benefit of doubt 
and has usually the sympathy of the Court. 

Insurable interest: —No peison can legally effect any kind 
of insurance unless he has some pecuniary interest in the thing 
insured. {Harse v. Pearl Life Assvrance Co-, 119041 1 K.B. 
558). 

It may be defined in the following terms: 

“Where the assured is so situated that the happening of 
the event on which the insimm(‘e money is to become payable 
would, as a proximate result, involve the assured in the loss or 
tliminution of any right recognised by law or in any legal 
liability, there is an insurable interest to the extent of the 
possible loss or liability ’’ 

Some kind of insurable inteic^i must exifet in every kind 
of insurance, and any contract without such interest will be 
illegal and void, and the parties are not entitled to contract 
out ofHl is obligation. In an indemnity insurance, the iiisur- 
hble interest must (‘xist not only at the date of the insurance 
contract but also at the date of loss; whereas in a life assur¬ 
ance there must exist a bona fide interest at the date of the 
contrac t only. Since life insurance^ is not a contract of in¬ 
demnity but an agreement to pay a fixed sum upon the hap¬ 
pening of a certain event, there is no limit to the amount for 
which an assurance.upon one’s own life can be made. And 
it is not possible to assign any value to human life or to 
meubure the extent of loss caused by the failure of a particular 
life. Hence the necessity of the existence of an insurable 
interest in n life insurance policy arises. {Dalhy v, India 
London Life Assarance Co, C18541", 15 O.B. 305). 

An insurable interest must be (n) definite and {h) capable 
of valuation and sho|iild not be a mere expectation of future 
benefit, (c) it must be of such a nature that it is valid and 
subsisting according to law and that it might involve a legal 
liability. 

The following persons have insurable interest: ^— 

fl) Every person has in his or her own life; 

(2) A creditor has in the life of his debtor, to the amoupt 

of his debt; 

(3) A trustee has in respect of the interest Of which he is 

a trustee; 
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> (4) A wife hiiH in her huabimd; 
ib) A hii^lmud hasi in his wife; ^ 

fC) A wrety i^iay insure the life of his priuciuul; 

(7) The trustee maiy insure in respect of the legal 

or mterest in the iiust i>roperty vested in him as 
a trustee; % 

(8) A business partner may insure the life of a co-partner 

to the extent of tlie capital advanced hy the latter; 
(!)) An insurer may insure an assured life sufficient to 
support a re-uBSurance; 

(101 A business firm may insure the life of its manager or 
technical experts, ett;., or a representative cent 
abroad. 

LIFE INSURANCE 

Defmitioni —Life iiLsurance htis been defined in Smiths’ 
Meuuntile Law (Idih ed. ]k 514) as *‘A contract by which the 
insurer, in consideration of a certain premium either in a gross 
gum. or by annual payments, uudeitukes to pay to the person 
for whose benefit the insurance is made, a certain sum of 
money or annuity ofi the death of the person whose life is 
insured.’* 

Life Aii.surtinvi (h^tintjuished from idher fontu of insur* 
ance :—A life ashurauce c<mtract is dift'erent from an indem- 
jjity contract. Lire, accident and marine policies are called 
contracts of indemnity, in which the loss sustained by a per¬ 
son throuM’h the liaj)peniug of a specified event is made good as 
nearly as possible. In such cases the person suffering loss or 
damage shall not be ui a tad ter position after the los» than 
he was btdorc, aiid is to be ]>laced as far as possible in the 
same position as he wa.^, before he suffered the loss or damage. 
In case of a life assurame policy a fixed and definite amount 
becomes payable on tlic happening of a particular event. 

Life asMir.ince contracts aie principally long term contractsj 
the exact |H*riod of the risk being unknown. Such a contract 
(‘annot be (‘am‘elled unless there is some legal defect in it, 
All other c()ntra<‘ts of insurance ore for a definite period, the 
insurer having the option ordinarily to refuse the renewal at 
the end of the period. 

In case of fire, accident, or marine insurance, the event 
insured against ma> or may not happen, and as auch, no por¬ 
tion of the sum insured may at ail be payable under the policy, 
when the event, does not at all 0(‘cnr. But the event insur^ 
against by a life assuraniic policy must hapi^n, though the 
time of its happening may be uncertain; and in it there ia an 
absolute promise to pay the amount fixed, on the happenii^ 
of the event insured against, provided the terms and condi-, 
tiouB of the policy are duly obsen^ed. 
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A life assurance may be contrasted with an annuity. In 
ilic former a series of periodical payments are made for secur¬ 
ing the futute payment of a certain amount. In case of a 
single premium also it is so, because that single premium re- 
nre^nts the present or commuted value of a series of periodical 
^>ciyments. But in an uimuit> a sum of money is paid in eon- 
sidejration of ^ series of future payments spread over a certain 
period. 

Law anj practfce of effcHmg Life A^wrance Proposal: — 
Jiefnre an insurer makes a contract of li^e insurimce it ftlr^ 
niehes a proposal form consisting of a number of inquiries af 
to the life, habits and antecedents of the proposer. 
answers must be made with the greatest care, because the 
propovSal form is regarded as the part of the policy The first 
thing to be done by the propscr is to give evidence in proof 
of age next birthdav at the time of the insurance, because 
])remiuin is fixed with referem e to that age. If it is not domii 
at the time, considerable delay and trouble may arise at the 
time of making payment under the policy. TTsually two pOr^ 
sons are named as private referees who are acquainted with 
informations about the life proposed \ftcr the receipt of the 
proposal form, arrangement is made for the medical examina¬ 
tion of the life assured, ordinalily by a medical officer retained^ 
by tbe ciompany. The medical leport lias tT?vo Darts, one con¬ 
sists of questions ])nt to the proposer bv the doctor, and th^ 
chher consists of doctor^s own observations Aft(*r being ii* 
]K>ssession of the medical report, the insiiicr decides w'hethor 
it shall^ acce])t the same or not If li is accepted the policy¬ 
holder is informed of it. and is required to pay the first pr6* 
miutn, and when the first piemium is ac( epted by the company 
the contract of insurance becomes complete. A policy is pre¬ 
pared and issued to the assured. 

Policy.—A policy of life assurance is the written ciintract 
whereby the contract of insurance is made and is evidenced. 
Ipon the execution of the policy it must be duly stamped. 

The polhy sets out the risks insured against, also the time 
during which the contract is to remain in force, the names of 
the parties, the amount of assurance, and the method of pay¬ 
ment of the premium. It is tbe common custom of the insur- 
.tnee ofiBces to allow a certain number of days’ grace for the 
payment of any instalments of premium, but it must be in¬ 
serted in the body of the policy. 

If the days of grace expire, the assurance terminates or 
apses, but usually the policies contain clauses permitting 
lapsed policies to be reviyed on payment of premiums in 
arrears with interest. 
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'A cotifract of mnmmm is rendered void hj mistake, fraud 
or iilegaKty. It is voidable on the ground of false representa^ 
tions or uou^disolosura of all material facts, even in the absence 
of fraud or at'tual concealment. In case of non-disclosure of 
3naiorial facts the insurer must show that he had been prejudic¬ 
ed by the same before he will be allowed to avoid it. A void¬ 
able policy remains valid until the party entitled to avoid it, 
exercised his option of withdrawing from it. 

Kinds of policies:—A whole life policy is one, under 
it matures at the end of the life assured. The premiums 
^ such a policy may be spread over the whole life of the 
“« 9 Ured, or they may be payable for a fixed tenn of years only, 
the policy does not mature until death. In the latter 
it is known as the limited payments policy. 

An endowment policy is one under which tin* <»ompany 
,:;;|l4^rts,kes to pay the amount covered by the policy at the 
land of a specified period if the person survives, or in case of 
earlier death, the assured amount falls due and becomes 
; INiyable immediately, in consideration of payments of pre- 
mitois for a fixed tenn of years. 

' When creditor a policy for a short tenn of years 

in order to cover advance made to a debtor, it ivS known as a 
|o) a short term> policy. 

^ Partners of a partnership business may effect a policy 
'di^o#n as {d) jointHife policy with the object of insuring 
f^uinst the disadvantage that may be caused by a certain 
withdrawal of capital advanced by any of the partners. There 
uru ulsn other kinds of policies such as annuity policies, 
children's endowment policies, with profit policies, etc. 

» t40iitii on policies: —Usually the insurers afford accommo¬ 
dation to their policyholders by advancing loans—subject only 
to two restrictions—that a loan is not granted unless a certain 
number of premiums have already been paid and that the 
advances must not exceed the surrender value of the policy. 
If the loan is not repaid, interest will continue to run at the 
stipulated rate and the company is entitled to deduct the 
principal and interest when the l>olicy is finally surrendered 
or becomes due. 

For assignment and transfer of life policies, see S. 38 of 
the Insurance Act. 

Siirmider Value:—It represents the value whicb an insur¬ 
ance company assesses to be the value of a policy when at a 
particular time an assured wants to surrender his policy and 
relinquish his claim uimn the same. Ordinarily an assurance 
company does not pay any surrender value on a policy unless 
at least three full annual premiums have been paid on it. The 
sturtender value of a policy at a partieular time is determined 
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a reference to the actual premiuins Eaoeived hy the ^ssom* 
paiiy. ^ 

Qaim after death: —If policy becomes payable deirth, 
the death of the assured must be proved by the person claim¬ 
ing the assured amount by the production of a death certificate. 
He must satisfy the company regarding his title to receive the 
amount by obtaining a succession certificate or probate of a 
will or letters of administration. But if the policy had been 
assigned by giving a proper notice to the assurannoe company, 
the assignee is entitled to the amount only on proof of the 
death of ihe assured. 

FIRE INSURANCE 

The contra(*t of fire insurance is an agreement by which 
one party undertakes to indemnify another against the con¬ 
sequence of a fire happening during a specified period in con¬ 
sideration of jiaynient of premium. 

Proposal and policy: —lake all other forms of insurance, 
utmost good faith ivS required in filling the proiiosal form and 
the policy is to mention the risks which are insured against. 
It varies with the nature of the property or gpods insured. 

There are certain other liabilities of the insured : 

(a) Not to inerease the risk subsetpiently to the granting 
of the policy by doing an> thing to the goods or 
to the building in which they are contained with¬ 
out insurer’s consent. 

t6) not to remove goo<ls without the insurer’s consent, 
(c) not til assign the goods otherwise than by will. 

No policy is issued until the first premium is paid. 

A valid contract of fire insurance may be made even 
without a formal policy, but in sucli a case the document 
evidencing the eoutnn t must be properly stumped and must 
contain the namcvH of all persons interested in the insurance* 
But it is better to have a formed policy so UvS to afford a better 
evidence of the terms of the contract. 

Incurable interest: —When anybody takes out a fire policy 
he n.ust have an insurable interest at the time. But an assured 
cannot recover more than the insurable interest at the date 
of the loss irrespectiA^e of the value of the property at the 
date when the insurance is effected. He may take 
policy'' wherein by its turn, the insurer agrees what the value 
of the property is to be when it is lost or destroyed. 

A person is fully interested in property when he is the 
owner of it, or is in possession of it^ or is the buyer or lessee 
of it or a trustee or a beneficiary jonder a trust. Again n 
mortgagee not in possession or a person in whose favour there 
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in has a limiteicl interest in the property. A persoi^ 

who will be nncler a leiral liability upon the destrucixou of the 
property has also a limited inierest. 

A creditor not being a mortgagee nor in actual posHession 
of the pr(»perty has no insurable interest in the property of 
his debtor. An agent has no insuraWe inierest in hjs prin- 
cipaFs property unless he is in possession of it, or is legally 
resimiisible for its safety. A share-lioldei has no insurable 
interest in the property of a limited liability (ompany of 
which he is u member even if he owns all the shares (Mataura 
V. Northern Assurance Co., (l92ol A.C. 019). 

Cover^note :~ln cases where an insurance is made through 
iui agent, lie is authorised to give a that is, a pio- 

visional insuranc e as a protection for the assured tor a short 
time within which (lie company may consider ’whether it will 
accept the insurance or not. This ‘ccn er-iioie' will ha\e the 
result of a valid insurum'c tor that period on the terms and 
<‘onditioiiH contaiiiecl in it even though the company ma> refuse 
to accept the insurance. But when an insurance ]>olicy is 
actually effected it supersedes this cover note. 

But if file insurer dearly states Uiat no liichihtv will 
accrue so long tis a ])remium i^ not paid, the contract does not 
become (omplete until such payment. 

Qatms :—A person cannot recoAor more than t1u‘ amounti 
of his uc'tual loss limited to the extent of the sum insured by 
the policy {CasfiUain v. Preston 118831, 11 Q.B. 380). But 
he cannot re(‘o\er mom\\ from the insurer uheii tiu' loss in 
due to: — 

(а) th<‘ wilful misconduct of the assured himself; 

(б) Holtdy ami entirely to the inherent vic*e of the 
material thing insured. 

The loss in order to be recoverable under the policy must 
ordinarily be (unless there is an expre^ss stipulation to the 
contr iry) caused directly or pioximately by that peril. This 
is known as the rule of proxima. Any loss or damage 

suffered by trying to avoid the result of the peril is also re¬ 
garded as a loss directly caused by that peril. For example, 
a factory whicdi was insured against fire caught fire, the insurer 
acting under the powers given by the ]>olicy attempted to put 
down the fire by throwing water. The factory machinery 
deteriorated as the result of the water. It was held that this 
damage to the machinery was recoverable as being damage 
direcdly caused by the fire {AJumJ Bhai Hahhi Bhoy v. Bony 
hay Fife and Marine Insurance Co,, Ltd., 29 TX.ll. 96). 

The insured must comply with the following cionditicms 
in order to establish his claim iigainst any loss of the property 
insured, (i) He must give notice of any loss covered by the 
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poli<\v to the mBiir^r immediately after tlie oocurreBcej (ii) he 
iiiu 3 t forward his claim of the sunount ^jriving reasonable 
particulars thereof within a certain period; and (iu) he is to 
produce evidence in support of his claim as required by the 
insurer. 

In order ‘to claim for the loss under a policy^ the assured 
must comply with the conditions which are required to be 
observed in order to keep the policv alive up to the date of the 
claim. These conditions are commonly known as warranties* 
He must not also violate any condition which mav entail a 
forfeiture of the pctlicy, for example, the condition that if the 
assured shall make any claim knowing the same to be false or 
fraudulent as regards amount or otherwise, the policy shall 
become void and all claims thereunder shall be forfeited. 

Principal clauses of the policy : —The following are the 
important clauses in connection with the adjustment ol tha 
rights of the parties in respect of a claim in fire insurtmee: — 

fa) Areraffe clavse ;—It prbvides that if the insured thing 
is at the time of the loss worth more than the amount insured 
by the policv, the assured rIuII “be his own insurer’’, i.c.* he 
shall himsell bear such proportion of the loss as the sum in¬ 
sured bears to the total value of the property. For example, 
when the value of the property insured is Es 1,000/-. but it 
is subject to an average for Eh. 500/-, and a loss amounting 
to Es. 500/- occurs, then the insurer will i)ay Es. 250/-. If 
thin ‘suhjofd to average clause’ does not exist, then the 
insurer would be liable to pay Es, 500/-. 

ilA Contriliufion :—^Tliis clau&e is adopted when mors 
than one insuruiu e are effected on the same property, in order 
that tlie Insurance Company may not be liable to pay or 
(contribute more than iis rateable proportion of the loss or 
damage. Wlien there is no sucih clause and the property is 
jusurecl through many insurers, the assured can claim the 
maximum amount from any of the insurers. Though subse- 
fiinmtly the insurer paying the amount mav exercise his right 
to claim contributions against his fellow insurer. But when 
there is a ((uitrlbution clause, the assured’s right to proceed 
against any of the insurers does not exist 

(c\ Seconfl average clause :—It is intended for reducing 
the policy containing it to an insurance only of the excess of 
anv loss over the amount insured by other policies. 

(d) Marine clause :—When goods are instired both under 
fii^e and marine policies, the fire insurer usually inserts thi» 
marine clause by which it is declared that his policy is only 
to caret the excess of any loss over the amount insured by the 
marine policy. 
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(e) Mmnstatement clause clause ig^ iaaertod in 

^nnection with an inanrance on buildin^rs. By it the insuror 
is given the option to restore the preinisea instead of paying 
the money to the assured* 

{/) Salvage :'—It allows the insurer to enter the preiniseg 
and deal with the situation immediately on meipt of the 
notice of the loss, in order to take steps for mitigating lha 
effect of the casualty and to preserve the salvage. By it tha 
insurer does not admit his liability under the policy in any 
way. The insurer in such a case must act reasonably, aftid 
must not be in possession of the property longer than is 
necessary. 

(g) Arbitration I '^There is often an arbitration olaus^ 
inserted in a policy. Ordinarily an arbitration clause is to ho 
considered as a mere condition, and not a condition precedent 
to the bringing of any suit in a Court of law for the loss, unless 
it is so expressly stated. Frequcntlv we find that the arbitra¬ 
tion clause has reference only to the amount of any loss or 
damitge to be ascertained by an arbitrator (Jureidmi v. 
National British and Irish MiUers Insurance Co.^ Ltd., 
119153 A.C. 499). 

Rights of the insurer:—Theie are three possible rights 
of the insurer who baa paid the amount due from him on a 
policy. (1) His right to the re pay meat of the sum paid by him 
under a mistake of fm^t, or when the assured receives a com¬ 
plete indemnity for the loss covered by the ])olicy from other 
sources; (2) his right of subrogation; and (3) his right of 
contribution. When an insurer has b(.*en compelled by tho 
assured to pay more than his proper share on account of the 
loss, he is entitled to receive contribution from other insurers 
proportionately, when the said loss had been covered by 
different policies taken by the same assured. 

Subrogation :—“It is a legal process arising out of the 
right of one party on payment of compensation to another to 
avail himself of luiy rights and remedies possessed by the 
other against a third party in connection with the event which 
gave rise to the compensation'' {Dictionary of Fire Insurance), 

This right of subrogation is independent of any express 
term in the policy, but the insurer is not entitled to m^e a 
profit by subrogation. When there are more insurances on 
the same subjedt matter, ail the insurers are to share the fruits 
of subrogation "proportionately to the amounts paid by them 
to the asBurad. 

The right of subrogation entitles the insurers who have 
paid the loss to receive the benefit of any source of compensa* 
tion open to the insured* 
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Where a person insured his goods which were stored 
in n w^arehouse against fire and tne goods were destroyed 
by fire, if the insurers paid the losses they were entitiied 
to the rights of the insured against warehouse keeper. 
(North British & Mercantile Insurance v* London^ 
Liverpool & Globe Insurance Co. C18771, 5 C/k 568). Rut 
the wife of the assured set lire to the insured house* the 
insurer tliough entiiletl to the rights of the iigsured cannot 
claim anything from his wife, because under the law the^ 
husband could not sue his wife for burning bi^ house. 
(Midland Insurance (\)nrpauy v. Smith C1881b 6 

Q.n.I). 561), 

Assignment:—A fire insurance being a contract to 
indemnify the assured only, the protection given under it 
cannot be transferred without tlie consent of the insurer. 
Instead of assigning a poli(‘y, the money due under a 
policy may be assigned. The assignee of a policy may 
sue in his own name, but he may be subject to the liabilities 
<»r objections that might ha^e been validly urged against 
the original assured. For examjde, th<» assignee may be 
met with the objection ihat tlm policy is void on account 
of non-disclosure of certain material facts by tlie assignor, 
the original iigsured (IT, PickersyiU & Sons London and 
IGovincial Insurance Company^ [18J23 3 K.B. 014). 

Section 135 of the Transfer of Property A<it provides 
for til;? assignment of rights under a marine or fire policy 
of insuranc'e. Such a p(di(‘y nniy be assigned by endorse- 
ment or other writing. When the ][)roperty in the subject 
matter insured shall be absolutely vested at the date of the 
assignment, the assignee shall get all the rights under the 
policy as if the contract of the poliey had btnm made with 
liirnsell. The instrument by which the right title or 
iuter(*si imd(T tlie ]>olicy is assigned is not (‘ompulBOtily 
registrable (S, 18. ilegistration Art). 

MARINE INSURANCE 

The Fmglish Marine Insurance Act, 190G (6 Edw. 7 
C. 41) governs the law of marine insurance contracts. A 
contract of marine intiurunce is an agreement ivhereby the 
insurer undertakes to indemnify the assured against losses 
arising from certain perils or sea risks, to whicli his ship, 
merchandiBe or other interOvSt, such as fieight, may be 
exposed during a (‘ertaiii voyage. 

Insurable intercut :—As the marine insurance is a 
contract of indemnity, the assured must have an insurable 
interest in the property. Every person has an insurable 
interest who is interested in a marine adventure, that is 
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td wlieto he stands in’ any i^pral or equitable relation ^ 
the adventure, or to any insurable property at risk theteiu 
in eiilusequeiiee of irbioh he may benefit by the safety or 
due artiyal of insurable property, or iwa.v be prejudiced by 
its loss or by damage thereto, or by the detention thereof, 
or may incur liability in respect thereof. 

Th^ following persons have such an insurable 
interest:—Ship-owner and cargo-owner, in respect of the 
value of th<^ir interest; a mortgagee or consignee has an 
insurable interest to the extent of the value of his claim, 
a person who has advanced money for ship’s necessaries or 
who has advanced freight, a bottomry holder or an insurei 
has an insurable interest, the master and (rew have an 
insurable interest in resjiect of theii wages. 

DiHclomre and representation :—A contract of marine 
insurance requires the utmost goo<l faith, and if it is not 
observed the other party may avoid the contract. The 
assured must communicate every circumstance known to 
him which is material to the risk. (Asvicujted Oil 
Currien Ltd. v. Union Society, 119173 2 K.B. 184). (1) 
Tlie insurer must communicate news tending to sliow that 
a vessel is overdue. (2) That it is damaged. (8) That 
it is lost, ii) That goods have already been damaged so as 
to increase the risk. {GreenhtU v. Federal In^nrance €o.^ 
fl9171 1 K.B, ({5), 

But there is no need of communicating knowledge 
such as general trade, cmstom, specmlation as to war* trans 
port, etc. 

Kiuds of marine policy: —The contract must be 
embodied in a regular form of marine polic j^ signed by ol 
on behalf of the insurer. It must specify the name of the 
assured; the subjeit matter insured; the voyage or the 
period of time or both as the case may be, covered by the 
insurance, the amount insured, the name or names of the 
insurers or underwriters. 

l^sually marine policies are executed in a common 
form. But there are different kinds of it. 

(a) A rained policy is one in which a value is fixed by 
agreement, which is not necessarily the actual value, and 
it is iiiserted in the policy. 

(b) An unvalued policy known as open policy, is one 
which does not specify the value of the subject-matter 
insured, and as such the same has to be subsequently ascer- 
tsiinW on the cn^currence of a loss, subjei t to the limit of 
the sum insurecL 

(e) A my&ye policy is one where the subject-matter is 
insured at and from or from one place to another or others* 
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(d) In a policy ihe contract is to insure tha aufe- 
|ect-matter for a definite period of time not exceedinif 
twelve montlis. It may contain a oontinnation elanse to 
the effect that if the voyage is not completed within the 
period, the effect of tlie insurance will continue up to the 
arrival of the ship. 

A time policy and a voyage policy may be included in 
one and the same policy. 

(e) A floating policy is one which describes the 
insurance in general terms and leaves the name of the ship 
or ships and other particulars to be defined by subsequent 
declaration which may be made by indorsement on the 
policy. 

(/) A port policy is one by which the vessel is insured 
for the period of time whilst it is in port. 

{g) In a wage pohcy the assured has no insurable 
interest in the strict sense of the term or that the under¬ 
writer is willing to dispense with any proof of such interest. 
In such a case the initials ‘F. l\ I.* are inserted, meaning 
thereby ‘policy proof of interest.’ Although a contract of 
inj^rine insurance by way of gambling or wagering is void, 
this class of ‘F. F. /.’ policies are often resorted to, as it if 
often convenient to commercial peo))le when it becomes diffi-* 
cult to give any tangible proof of any insurable interest. 
Though it cannot be enforced through a Court of law, yet it 
dep^ds for its sanction upon the honour of the underwriter 
for whom it is not easy to repudiate the contract for fear of 
losing his business from the commercial people. 

Effecting a marine insurance policy : —The contract of a 
marine insurance is generally entered into through the 
agency of brokers who stand in a dual capacity, viz., to the 
underwriter and insurer on the one hand and the assured on 
the other. The particular manner by which such contracts 
are effected depends upon the custom of the different associa¬ 
tions which are engaged in this kind of transactions. The 
broker ordinarily prepares a proper policy duly stamped aud 
after getting tlie same signed by the insular dmivers it to the 
assured. 

The slip :—Most of the business of marine insurance is 
done by underwriters, the members of insurance associations, 
the most important of which is the corporation of Lloyd*!’. 
Ordinarily the insurance broker of the association prepares a 
memorandum of the terms and upon its being agrera upon, 
it is initialed by the underwriters. The memorandum is 
ordinarily known as the ^Up, which for practical purposes is 
taken to be as important as the policy itself until the execn** 
tion 6f the formal policy. Ko suit can be brought upon 
anything but a properly stamped policy, and as such, the 
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slip being unstamped will not have the elect of a valid 
contract of insurance. Eeferenc© may be made to the slip or 
covering note for the purpose of showing when the proposal 
was accepted. According to the rules of the “Lloyds/' a 
slip initialed by a member of the Lloyds will be binding on 
him. A slip ordinarily contains the name of the ship, the 
date for the undertaking of the risk, description of the risk, 
the amount insured, the rate of premium, etc. 

Implied warranties : —For their own protection under¬ 
writers sometimes expressly stipulate for the inscription of 
certain warranties breach of any of which will absolve them 
of the liability in case of loss. Apart from them there are 
certain implied warranties although they are not set out in 
the policy. 

(1) It is implied that in every voyage the vessel shall be 
seaworthy at the time when risk commences. 

(2) The adventure shall be legal in all respects carrying 
proper documents. 

A breach of warranty may be waived by the insurer* 

Frifictpal clauses of the policy:— The principal clauses 
found in a marine policy are the following;-— 

(а) Name of the aMnred or his agent; —Any person com¬ 
petent to contract may enter into a contract of marine insure 
ance on his own behalf or on behalf of his principal. The 
expression “o/ all and everg other person or persemsi eteJ^ 
is intended to protect all persons who had insurable interest 
at the time of the insurance or acquired it during the conti¬ 
nuation of the risk. The person on whoso behalf it is made 
must have an insurable interest or may ratify the contract 
even after he is aware of a loss. 

(б) Lost or not lost ;—^The phrase is inserted in order to 
cover the assured j\liliough the subject-matter of the insur¬ 
ance has been lost at the time of the contract. It is an ex¬ 
ception to the rule that the assured must have an insurable 
interest before the loss. But this clause applies only when 
both the assured and the insurer have no information as to 
the occurrence of any loss or the safe arrival of the ship% 
When the assured knew about the loss at the time of the 
contract and the underwriter did not, the policy becomes 
void. Again if the underwriter knew about tbe safe arrival 
of the ship but the assured was ignorant of it, the former 
will have to return the preiniums paid. 

(c) md from/ It m inserted for the description ofl 
the voyage and for the beginning and termination of til# 
risk, A policy under which the ship is insured ‘from' a 
place and not and from' protects the subject-matter of 
insurance from the time when tine ship sails from the port 
Oft th© voyage* If it is insured, as ^at and from', a port, i1?. 
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protects frotti the time whea the coatraot i« made if the 
»hip at that time ie at that place, ox whea it arrirea ia 
safety at that place. 

>^en the ship is insured as *at and from’ it is implied 
that it will commence a voyage within a reasonable time, 
(kdinarily the insurer’s risk on goods insured from the 
* loading thereof does not begin until they are placed oh 
board. A clause like this ^‘including all risk of craft to 
and from the vessel” is inserted in order to have the benefit 
of the insurance when the loss occurs at the time of loading 
or unloading. 

When the voyage is not accurately described or design¬ 
ated the ship must follow the usual route. In the absence 
of any stipulation the ship shall not deviate from this route. 

(d) Until moored, etc, — discharged:—The object of this 
is to hx the termination of risk. Under such a clause the 
goods must be landed in the customary manner and within 
reasonable time, if not so landed, risk: ceases. The risk 
terminates when the goods are landed or discharged in 
complete safety. 

(e) To proceed and sail tOf and touchy and stayx—^ 
Though the language of this clause is very wide, it does not 
allow any deviation from the usual course of voyage insured 
and the stay at any port must be for a justifiable purpose 
having regard to the nature of the adventure. 

Deviation : —From clauses (c) and (e) the question of 
deviation arises. Any unnecessary or unexcused departure 
from the usual course of the voyage or any unreasonable and 
unexcused delay in commencing or completing the voyage 
will be considered as a deviation. 

Any deviation without lawful excuse will entitle the 
insurer to avoid the policy. A deviation or delay is esfoused 
under the following circumstances : — 

(i) If specially authorised by the policy; (ti) if caused 
by circumstances beyond the control of the master or em¬ 
ployer; {Hi) if reasonably necessary to comply with a 
warranty; {iv) for the safety of the ship or subject matter 
insured; (v) for the safety of human life; (m) for obtaining 
m^ieal assistance for any reason on board of the ship; 
(vit) when caused by the barratrous conduct of the master 
or crew, if barratry be one of the perils insured against. 

When the cause excusing the deviation or delay ceos^ 
to operate the ship must resume her course, and prosecute 
her voyage with reasonable desnatch. 

(/) Valued at:—It gives tne valuation of the subject- 
mattmr insured, and it is usual also to give a description 
of the subject-matter along witik it. Whea the valnatioii is 
given as agreed upon between the assured and ^e under* 
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it is ccmclusive and m sucli caiinot he taopen^d ma- 
l«is ttere was a fraud or bona fide mistaS:© alxmt it* A 
Taluatimi given bona fide is bindmg upon the parties. 
Ordinarily all policies are ‘valued^ except au *open* or 
^floating* policy. 

i^g) PeHls of the $em^ etc .:—^The perils or daraages 
meuiioued in this clause are of various kinds. They refer^to 
sudden unforeseen accidents or casualties and not incidents 
of ordinary winds and waves. "^The purpose of the policy 
is to secure an indemnity against accidents which may 
happen, not against events which must happen.’* ^ When a 
ship strikes a sunken rock and sinks, it may be said to be a 
loss by perils of the sea. Similarly a loss one to a collision 
or negligent navigation is a loss due to perils of the sea* 
When sea water enters the ship through holes caused by 
rats and damages the cargo^ the loss caused is loss due to a 
peril of the sea, (Sasoon v. Western Assurance Co., 119121 
A.C. 661)* 

Inchmaree clause :—Sometimes a special clause is in* 
serted whereby certain losses caused by the loss of or damage 
to hull or machinery through the negligence of master, 
mariners, engineers or pilots, or through explosion bursting 
of boilers, breakage of shafts, or through any latent delect 
in the machinery or hull are protected* This clause is in« 
serted in order to counteract the decision in the ease oi 
Thames and Mersey Marine Insurance Co., Ltd. v* Hamil^ 
ton (1887), YI Asp* M.L.C. 200 commonly known as the 
Inchmare case* In this case it was held that the loss due 
to the bursting of the air chamber through the negligent 
pumping of water was not covered by the ordinary clause 
regarding the perils of the sea. 

Letters of mart and counter^mart :—-Letters of mart con* 
tain powers given by the Government to their heldera to 
make reprisals on enemies* shipping in respect of lomm 
which the enemy had inflicted on them* Letters of counter* 
mart authorise their holders to offer resistance to the tepri* 
sals made by holders of letters of mart* 

{h) Fire :—It covers intentional or unintentional bum* 
ing* In case of a policy on freight there need not be an 
actual burning to enable the assured to recover the loss. In 
such a case if there be an existing state of peril by fire and 
not merely a fear of fire, this clause will operate* For 
example, where a cargo of coal was so heated as to render it 
nmMstjry to hate it discharged and sold at a port, there was 
an exitmig state of peril of fire involved in it* 

(i) /etfiion :~The throwing over board d cargo, or ^ 
cutting of mast, rigging, etc., with the hma fide object jjjf 
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lightenui^ w relieving the ship in case of peril- The loss 
by jettiseii is covered by the t>olicy, except WheE the jettison 
of the cargo was caused by an inherent vice of the goods* 

(j) Burratryi —It includes every wrongful act wilfully 
committed by the master or the crew to the prejudice of the 
owner or character, e.g*, setting fire to the ship, intention¬ 
ally running her on shore, fraudulent selling of ship or 
cargo. 

ijk) * Arrest, restraints of Kings, etc*': —It refers to 
political or executive acts restraining a voyage. 

{[) ^*Sue, labour, and travel, etcd' provides that 

the assured, his factors, servants, and assigns will 1^ at 
liberty to take steps with a view to averting or niinimising 
a loss for which the insurer is liable under the policy. And 
th« insurer will then be bound to bear the expenses thus 
incurred by the assured in proportion to the amount of the 
policy. But any expenses incurred only lor averting the 
occurrence of a peril or for general average or salvage will 
not come within the scope ot this clause. The expenses 
must be reasonably and prudently incurred in order to make 
the insurer liable for the same. 

(m) Waiver clause: —^The attempt at safeguarding the 
property which is going to be lost shall not be construed as 
a waiver of his right to get relief under the policy. This 
clause is applicable both to the assurer and the assured. But 
it the insurer incurs any expenses under circumstances in 
which if it had been incurre<l by the assured, he would have 
fecsovered it from the insurer, the insurer himself is not 
entitled to recover such expenses. (Cromn v. Stxmier (1904), 
I. K.B. 87). 

{n) ^*Payment of consideration and rate thereof '^— 
'j^temiumi —^The premium is the consideration paid by the 
insured to the insurer for the risk undertaken by the latter 
to indemnify the former against the loss under the policy 
This lan^age of the clause shows that the premium has 
actually been received at the time of the execution of the 
policy, but as a matter of fact the premium is never actually 
paid in the insurer (unl^ the insurance is effec^ted by the 
iMured directly by himself without the assistance of any 
bifroker) at that time. So the underwriter is not entitled to 
raise any question regarding the payment of that premium 
in case of a loss when he actually did not receive the p;r©* 
mium from his broher. 

When a marine insurance is effected through a brokiw 
and he acknowledges the receipt of the premium, sach ack¬ 
nowledgment is, in the absence of frauds conelnsive m he- 
tjlreen the insurer and the assured. The broket has a \im m 
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agarn^ tlie aftsured upon the policy for the amount of th# 
pimmium and his charges in respect of effecting the policy* 

fittnrn of premium: —AVhen the policy contains a con*- 
dition for the return of the premium on the happening of ft 
certain event and that event nappens, the premium is return¬ 
able to the assured. It also becomes returnable when t\i4 
consideration for its payment totally fails, Le,, when the 
risk insured had never had an inception. If the risk has 
once commenced it is not returnable at all. It is returnable 
when the policy is void or when the assured has no insurable 
interest throughout the currency of the risk, where ^e 
assured has a defeasible interest which is terminated during 
the currency of the risk. Proportionate premium is return- 
able when part of the subject-matter has never been impe¬ 
rilled or where the assured has over-insured under an un* 
valued policy or where the assured has ovcr-in8ure<l by 
double insurance unless it is effected by the assured with the 
full knowledge of sUch double insurance. 

When a policy is avoided on the ground of unjustifiable 
deviation tlxe assured has no right to a refund of the pre¬ 
mium. Where the subject-matter has been insured “iorf 
or not and has arrived in safety at the time when the 

contract is concluded, the premium is not returnable unless^ 
at such time, the insurer knew of the safe arrival, 

io) Memorandum: —It is inserted at the foot of the 
policy, and it is meant to limit the underwriter’s liability 
concerning particular average. It limits his liability in 
respect of certain kinds of goods which are peculiarly liable 
to damage in the ordinary course of a voyage. So far as 
oom, fish, etc., are concerned, the insurer is not liable for a 
nartivula^* loss or unless the J’Cip be stranded. bo far as 
sugar, tobacco, etc., are concerned, the insurer will not be 
liable for a partial loss unless the damage amounts to five 
per cent, of the value of the things damaged. So far as 
other goods, the ship, and freight are concerned, the insurer 
is not liable for partial loss unless H amounts to three per 
cent, of the value of the thing lost or unless it be a general 
average loss or the ship be stranded. 

F. F. A. clause (free of particular average) :—This is in 
the nature of an extension of the Memorandum clause. The 
insurer’s liability is limited by it in respect of cltdm for 
particular average unless the vessel be stranded, sunk or 
burnt or the damage be caused by collision with another ship 
or craft, or unl^s any package or packages be totally lost 
owing to or during transhipment. 

ip) Running down ehmise ii sometimes called the 

oellisim by which the underwriti^ or insurer ^tteed 
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ix> tafcf^ ike risk of liability of tke owner for damage done by 
ike ji^el imaured owing to collision witk anotker veaaek Tk© 
collision need not be one taking place immediately between 
tke asawed’s vesael and another vessel. 

Ite^ifiaiiraiice — ^When an insurer has accepted a risk 
under an insurance which he considers iindesirsble, he may 
re^dnaure the whole or part of that risk with another insurer. 
In CfWM 9 of re-»insurance there is a clause called re-insurance 
i}ai^8€» whereby the re-insurance is made subject to the clauses 
^d coB^itions of the origin^ policy. It is a contract of 
indemnity* so the re-insurer is entitle to get credit for my 
benefit received by the original insurer (Brituh Dommions 
GmnsT<d InsuTcmce Co. v. Dudar, 119161 2 K. B. 394).^ The 
doctrine of subrogation applies to re-insurance. A re-insuted 
is not bound to give notice of abandomnent, though in case 
ef an ordinary marine insurance the insured has a right to 
give notice to the insurer of his abandonment of tbe thing 
insured when an actual total loss appears xinavoidable. 

DofiMe ttiitiraiice:—If an assured insures the same 
adventure and interest by two or more policies, and the sums 
insured exceed the indemnity allowed by law, the assured is 
said to be overinsured by double-insurance. Such an assured 
may claim parent from any of the insurers. When the 
policy is a valued policy the assured must give credit as 
against the valuation for any sum received by him under 
any other policy, but when the policy is an unvalued on© he 
must ghe credit as against the full insurable value for any 
sum received by him under any other policy. In an over¬ 
insurance by double-insurance, each insurer is bound to con¬ 
tribute rateably to the loss in proportion to the amount for 
which he is liable under his contract, and as such if one insurer 
pays more he is entitled to contribution from the other 
insurer. Thus in case of double-insurance the assured is in 
no case entitled to more than the actual value of the subject- 
matter insured. 

There is another way of double-insurance where different 
peiroons having distinct interest in the same property, insured 
it in T^pect of their respective interest as for example, when 
the shipper and the purchaser both insure the cargo under 
different policies without the knowledge of each other’s insur¬ 
ance. In such a case each of the assured may recover the 
full amount under a separate policy. 

AgrilpitiMait erf policy :—A marine insurance policy may 
be aligned by endorsement or other writing. Tne assignee 
who is absolutely vested with the interest in the subject-matter 
insured shall have all rights to sue as if the contact of in¬ 
surance had been made with himself. An assured who has 



00 ioterMf in the property has no nwM to aoiign the policy 
nnlees^ at the time of parting ^rith hu interest he has agrem 
to assign the policy. That is, the assignor must have an 
insurable interest in the subject-matter insured at the time of 
the assignment, but this provision does not affect the assign- 
ment of a policy after loss. XJsually when goods are shipped 
and policies are ^ected regarding them, these policies are 
assigned in favour of the vendee or the agent to whom the 
goods an shipped. If the vessel which is insured be sold and 
^e policy is not transferred as part of the said transaction, 
the policy ceases to cover the vessel. (See Transfer of Pro- 
perty Act). 

LialNhi^ of insuKr for Ion: —^Th'e general rule is &at the 
insurer is liable only for any loss proximately caused by 
a peril insured against. But he is not liable for loss atbribot- 
able to the wilful misconduct of the assured. He is liable 
unless the policy otherwise provides for loss proximately 
caused by a peril insured against even though the loss would 
not have happened but for the misconduct or negligence of 
the master or crew. Unless the policy provides he is not 
liable for loss caused by delay, ordinary wear and tear, 
leakage and breakage inherent etc., in the subject-matter, 
nor for injury to machinery not pro.ximately caused by mari¬ 
time perils. 

Kinds of Iom; —^There are two kinds of losses— total or 
partial. Total loss may be divided into two classes— actual 
total loss and constructive total loss. 

Total loss : —^An actual total loss occurs when the subject- 
maiter insured is destroyed or so damaged as to cease to be a 
thing of the kind insured, or where the assured is irretrievably 
deprived thereof. In an actual total loss no notice of aban¬ 
donment is necessary, e.g., when the ship owing to an 
accident becomes a mere bundle of planks or where the goods 
are so damaged as no longer answer the descriptions under 
which they were insured. When the thing is absolutel.s des¬ 
troyed or when it becomes impossible of being utilised as the 
thing insured, there is an actual total loss, e.g., foundering, 
sinking, missing. 

If the assured brings a claim for total loss he must 
produce the protest sworn before a notary by any of the crew 
giving a detailed account of the casualty. In a total loss of 
goods, he is to satisfy the insurer that the same had been 
actually shipped, by the production of the invoice and bills of 
lading. 

Constructive total loss’: —oecturs where "the subject- 
matter insured is reasonably abandoned on account of its 
actusd loss appearing to be unavoidable, or because it could 
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not be preserved from actual total loss without m expenditure 
which would exceed its v^ilue, when the expenditure had been 
incurred/’ 

If anything happens involving a constructive total loss, 
the assured must give notice of ahaaidonmcnt to the insurer, 
in order to enable him to base his claim upon actual loss, for, 
unless such notice is waived, the loss will be considered as 
partial loss An abandonment is the giving up of the interest 
of the assured in whatever may remain of the subject-matter 
insured in favour of the insurer, in order that the assured 
may claim from him a total loss. Upon receipt of such notice 
the insurer maj^ take steps to recover as much of the properiv 
fts possible. It may be given in writing or by word of mouth 
within a reasonable time after the receipt of reliable informa** 
tion of the loss. It is unnecessary where, at the time when 
the assured receives information of the loss, there would bo 
no possibility of benefit to the insurer. 

Ci) Of ship :—If a vessel is sunk or is driven on hard 
rocks causing serious damage to her, a constructive total loss 
would oc cur if she is so damaged by a peril insured against 
that the cost of repairing the damage would exceed the value 
of the ship when repaired, or it is unlikely that the assured 
can recover the ship, or the cost of recovering her would 
exceed her value when recovered. In calculating the cost of 
repair the value of the wreck is to be disregarded. (Hall v. 
Hayman, ri9123 2 K.B, 5). When the valuation clause had 
been inserted in the policy, the insured value shall be taken 
as the repaired value, in determining whether a case of cun’* 
structive total loss has arisen. The insurer cannot convert a 
constructive loss into a partial one by raising the sunken 
vessel which had been abandoned by the assured. 

ii'i) Of goods: —If, owing to the adventure being frustrat¬ 
ed the goods remain at a place short of the port of destina¬ 
tion, there is a constructive total loss of goods. It also occurs 
when “in case of damage to goods, the cost of repairing the 
damage and forwarding the goods to their destination, would 
exceed their value on arrival/^ A constructive total loss of 
goods occixrs when the assured is deprived of the possession of 
the goods by a peril insured against, and it is unlikely that 
he can recover them, or the cost of recovering them would 
exceed their value when recovered. In case of constructive 
total lose of goods the insurer is entitled to the amount 
ceived by the sale of the goods at the port of distress, and 
this is known as sabsrage. A case of salvage loss occurs when 
the insurer pays the difference between the total insured value 
and the net proceeds of the goods* 



I4^w Ot imWBLASfCM 


2S1 


(Hi) Of freight :—It occurs wben tKe ship or goods art 
m dumaged or affocted by a peril insured against, that th# 
loss of the freight can only be prevented by incurring an ex* 
penditure exceeding in amount tbe freight which would 
thereby be earned. 

“Upon the abandonment of a ship, the insurer thereof is 
entitled to any freight in course of being earned, and which 
is earned by her subsequent to the casualty causing the loss, 
less the expenses of earning it incurred after the casualty; 
and where the ship is carrying the owner’s goods, the insurer 
is entitled to a reasonable remuneration for the carriage of 
them subsequent to the casualty causing the loss/^ 

Paftkl or average loss;— When the subject-matter of 
insurance is partially damaged or when there is only an obli* 
gation to contribute to general average, is a case of partial 
loss. When the ship is damaged, but is not total by lost, and 
has been repaired, the assured is entitled to the reasonable 
cost of the repairs, less the (mstomary deductions but not ex¬ 
ceeding the sum insured. When the ship Ims not been repaired 
after such damage, a reasonable depreciation on atjcount o£ 
the unrepaired damage can be claimed hy the assured provided 
that tbe ship had not been sold in the damaged condition dur¬ 
ing the risk. When there is a partial loss of goods, the in¬ 
sured is entitled to be indemnified in ])roportion to the loss by 
a reference to the insurable value of the part lost and tbe 
insurable value of the whole. There are iwo kinds of average 
loss, particular average Ios>s and geveral average loss. A 
particular average lo^s is a partial loss of the subject-matter 
insured caused bv a peril insured against, but which is not a 
general average loss, for example, damage by water to cargo. 
In case of particular average loss, the damage is one which 
is accidentally caused by a peril insured against and which 
concerns solely the person interested in the subject-matter 
of insurance and his under-writer. 

Particular average on ^liip :—IVben the ship sustains 
damage or an anchor is lost, the insurer’s liability is to be 
ascertained by a reference to tbe actual cost of repairing the 
damage caused by tbe peril insured against. The repair is to 
be promptly executed at a reasonable cost. If the vessel is 
repaired and is subsequently totally lost, the insurer will have 
to pay the particular average loss as well as for total loss. 
When the partial loss is not repaired and thereafter a total loss 
occurs owing to a peril insured against, the assured can only 
recover in respect of the total loss. If the particular average 
repairs are not effected during the term of the policy, and the 
vetsel is not totally lost, the insurer will be liable in respect 
of the plkrticular average to pay the estimated cost of repairing 
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tibe damage. When iemporaxy repairs are effected witK a view 
to economy and subsequently permanent repairs are made at 
another port, the insurer is liable for the reasonable cost of 
both temporary and permanent repairs. 

(it) On freight: —If a partial loss of freight occurs, there 
is a ease of a particular average, for example, when one-fourth 
of the cargo is lost by a peril insured against, the insurer will 
be liable for one-fourth of the amount for which the freight 
was insured. When the freight is paid in advance, it is only 
the shipper or charterer who can insure the freight so advanced 
or can include it in the value of the cargo. 

(Hi) On cargo :—If a cargo is partially damaged by a peril, 
or a portion of it is totally lost, a claim for particular average 
on cargo arises. If the cargo arrives at its destination it W 
comes a case of particular average irrespec tive of the condition 
of the cargo. When an absolute total loss of a part of the 
cargo occurs, the insurer is liable for the insured value of the 
portion lost. And this may be ascertained by a comparison 
of the invoice values on the basis of rule of three, that is, in 
the manner, by which a total loss is ascertained. 

General average: —^‘The claim for general average com¬ 
pensation and the liability of general average contribution are 
matters absolutely and entirely independent of marine in¬ 
surance/* 

A general average loss is a loss caused by or directly con¬ 
sequential on, a general average act. It includes a genertA 
average expenditure as well as a general average sacrifice. 

Where any extraordinary sacrifice or expenditure is volun¬ 
tarily and reasonably made or incurred in times of peril, for 
the purpose of preserving the property imperilled in the com¬ 
mon adventure, it is known as a general average act. 

When there is a general average loss, the party on whom 
it falls is entitled, subject to the conditions imposed by mari¬ 
time law, to a rateable contribution from the other parties in¬ 
terested, and such contribution is called a general average 
contribution. 

In short, the master of the ship may sacrifice the ship or 
goods when he finds it necessary in order to preserve the pro¬ 
perty for the common interest of the adventure. He may 
either sacrifice certain property or incur certain expenditure. 

Elements of general aoferage contribution: —^The follow¬ 
ing elements must be present in order to give rise to a general 
average contribution: — (a) The common adventure must he m 
peril, that is, the sacrifice or expenditure is to be made or in¬ 
curred in order to avoid a danger eommon to all interests; 

(b) there must be the necessity for the sacrifice or expenditure; 

(c) it must be voluntary (as opposed to accident under dun- 
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puUion) and it must be reasonably made; (d) it muflt be 
ordinary in its nature, that is, it must not be such which i» 
ne^Matilj intolTed in the performance of the contract of 
affreightment* (e) it must be done for the preservation of th4 
property imperilled in the common adventure, as a result the 
ship or cargo or some portion thereof must have been preserv* 
ed; and lastly (/) the loss must result or reasonably follow 

from the general average act. 

> 

General average sacrifice :—(i) Of ship happens 
when the master destroys any part of the ship or puts a partis 
cular part to a use for which it is not intended, for the common 
safety in time of peril, the loss or damage thus caused would 
form the subject-matter of general contribution. The amount 
of contribution is to be ascertained by estimating the reason¬ 
able cost of repairs. 

(it) Of Cargo and freight: —^Jettison of cargo is a very 
simple form of general average sacrifice; similarly damage by 
water used for extinguishing a fire. But this does not apply 
to a damage by water to any package which itself was on fire 
when the water was applied, as in such a case it will be 
covered by fire insurance. A cargo may be burnt as fuel when 
coal for such a purpose is not available under extraordinary 
circumstances. 

A sacrifice of cargo may involve the loss of freight in 
respect of the same, and in such a case the advanced freight 
is to be added to the value of the goods. 

General average expenditure: —In case of general average 
the loss or damage is incurred for saving the interest of all, 
and as such the ship and the remaining cargo after the loss 
shall rateably bear the burden, ‘'All extraordinary expenditure 
properly incurred in time of peril for the joint preservation 
of the common adventure is the subject of general average 
contribution’^ for example, when a vessel puts into a port of 
refuge for common safety and thereby incurring port charges, 
pilotage, harbour dues, labour charges, etc. 

In salvage operations a case of general average happens 
when the principal motive for incurring the expenditure is 
the joint preservation of the ship and cargo. 

Emeptions :^Thie following expenses Or losses do not 
give rise to a general average contribution:—When the cause 
of the sacrifice or expenditure is attributable to the fault of 
the ship-owner, or when the ship-owner was bound by the terms 
of the contract to bear the same, ITo case of general average 
oontribmtion arises when no actual loss is sustained by the 
ieerifioe* 
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Rights of : 

(t) Contribution :—In case of general averaw sacrifice 
the insurer of the property sacrifice is directly liaWe to the 
assured for the insured value of that property. The insurer 
upon such payment to the assured is entitled to general 
average compensation after deducting the amount of contri¬ 
bution attaching to it. The owner of tins property sacrificed 
is to be placed exactly in the same position, as if instead of 
his goods, the goods of somebody else had been sacrificed. 
In the absence of express stipulation, the insurer, is not liable 
for any general average loss or contribution which was not 
incurred for the purpose of avoiding a peril insured against. 

(ii) Subrogation :—It is the right of the insurer to be 
placed in the position of the assured after settling the loss 
with him, thus enabling him to acquire the rights and 
remedies in respect of the said loss which the assured may 
have possessed. It entitles the insurer to initiate proceed¬ 
ings for compensation against third parties in the name of 
the assured or to get general average contribution in respect 
of the loss. 

When the insurer pays for a total loss he bec4)me8 en¬ 
titled to the interest of the assured in the subject-matter 
insured, and is subrogated to all his rights and remedies 
therein. But when he pays for a partial loss, he acquires 
no title to the subject-matter insured, bat he is subrogated 
to the rights and remedies of the ixssured in so far as the 
assured has been indemnified by such payment for the loss. 
If an insurer pays for a total loss on the ground of the 
missing oi the ship it becomes the jiroperty of the insured 
when it is found out. 

ACCIDENT INSURANCE 

In India Accident Insurance is practically speaking 
absent and hence we make a passing reference here. 

In a contract of accident insurance the insured obtains a 
right to damages from an insurer who undertakes to pay a 
specified sum in the event of death or injury from accident. 

The policy^ conditions must be carefully examined before 
it is signed by the insured, because the ambiguous language 
often Uwsed is difficult to interpret. In England many cases 
have occurred where the asstired had to suffer. {Rogetnon v. 
Scottish Automohtle & General Assurance Co, 119811, 48 
T Jj.R. 59). Ordinarily the policy contains a clause that the 
company agrees to insure against ^'bodily injury solely or 
directly caused by accidental violent, external and visible 
means, and being the sole direct cause of death and dia* 
ablement.’^ In order that an event may be called accidental 
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it must be caused without any design or intention on the 
part of the person concerned. 

The principal clauses of the proposal form contain parti¬ 
culars about the physical condition, habits, previous insur¬ 
ance history and the occupation of the proposer, together 
W^ith a declaration which states that the answers given are 
exactly and completely true. Hxere is no medical examina¬ 
tion, and hence the proposal form is of the greatest import¬ 
ance as forming the basis of the contract. 

Bisks are classihed into ordinary, medium, hazardous, 
and extra-hazardous. The rote of premium varies with the 
nature of the risk. 


SOCIAL INSURANCE 

In our country social insurance or group insurance of 
the workmen in a factory or workshop is not ^eat popular. 
In America and Australia there are legislative measures 
with regard to such insurance. Tire scheme for providing 
compensation to workers while injury or accidental death 
occurs in course of employment is to be formed under the 
Workmens’ Compensation Act. But the said Act is of no 
use when a worker dies while not in course of duties or after 
retirement from the factory. There ought to be a general 
adoption by the Insurance Companies of the broad outlines 
as we find in other countries, such as America and Australia. 
We are glad to learn that such a scheme is being slowly 
introduced in the industries under the auspices of the 
Director of Industry in Bengal. 

But we think proper legislative steps should be taken 
so that the factory' authorities and the insurance companies 
may not find difficulties on adopting the same. 

WAR RISKS INSURANCE 

There are a few emergency measures in respect of insur¬ 
ance by the Government due to the exigencies of the present 
war. Thus the War Risks (Goods) Insurance ordinance 1940 
(IX of 1940) was i>8ssed to make certain provisions for the 
compulsory insurance ^ of goods in British India against 
damage by enemy action. , Several amending ordinances 
were pass^ in 1942 and 1943. 
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NEGOTIABLE INSTRUMENTS 

Introduction : —The law relating to the negotiable instrtf- 
meato has developed out of customs and usages of the mer¬ 
cantile world in general. And hence although in details 
this branch of law differs in different countries, the general 
outline of the law is the same in almost all the countries 

Before the passage of the Act the Engliah Bill of 
Exchange Act and Law relating to promissory notes (statutes 
of 9 William III, C 17 and 3 and 4 Anne, C 8) Acts VI of 
1840 and V of 1866 of the Governor-General in CJouncil were 
in force in India. 

The Negotiable Instruments Act of 1881 was passed on 
the basis of a bill drafted by the law commission in 1866, 
which was based on the principles of English Law Merchant. 
This Act repealed the previous law on the subject. 

Fp to the present day the Act has been amended by 11 
enactments II of 1885, VI of 1897, IV & V of 1914, VIII of 
1919, XXV of 1920, XI of 1921, XVIII of 1922, 
XXX of 1926, XXV of 1930 and XVII of 193L The aim 
of such amendments has been to adopt the English law (The 
Bills of Exchange Act, 1882, 45, 46 Viet. C. 61) on the 
respective points. 

Scope : —The Act deals with the law of the three im¬ 
portant types of negotiable instruments which are most in 
use—^the promissory notes, bills of exchange and cheques. 
But it does not affect S. 31 of the Reserve Bank of India 
Act (II of 1934) which provides that no person in India 
except the Reserve Bank of India is authorised to draw, 
accept or issue any instrument payable to bearer on demand, 
unless drawn on bankers and shroffs. 

The Act does not affect any local usage relating to such 
instruments in an oriental language. Thus the local usages 
governing hundis in vogue in different places of the country 
are not affected by the Negotiable Instruments Act (S. 1). 

Negotiable instruments ; — A. negotiable izistrament ia 
defined by the Act as a promissory note, a hill of exchange 
or a cheque payable either to order or to hearer (8. 13). 

^ It hM been defined by Willis in his Negotiable Securi¬ 
ties, as “one the property in which is acquired by any one 
who takes it 6ono fide and for value, notwithstanding any 
def^t of title in the person from whom he took it; from 
which it follows that an instrument cannot be negotiable 
■> ’ i mch and in such a state tbet the true owner 
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QOvld traatfer the contract or engagement contained thei^ 
by tiraple delivery of the instrument.” 

Characteristics or negotiable instrtiments :—jThe follow¬ 
ing characteristics of a negotiable instrument distinguish it 
from other kinds of documents. 

(а) Title to it can be transferred from hand to hand 

by mere delivery. 

(б) A bona fide transferee for value, is not affected by 

any defect of title of any previous holder or of 
the transferor. .He gets a good title free from 
all the equities. 

(c) The holder can sue in his own name, 

(d) It passes from hand to hand as cash and perfomu 

many of the functions of money. 

(e) It offers an easy and the most convenient means of 

assigning a debt. 

(/) The debt due under a negotiable instrument may 
be assigned over to a &ird party by a process 
known as negotiation (S. 14). 

Other kinds of negotiable instruments: —^Although the 
Act mentions only three kinds of negotiable instruments, 
there may be other kinds of negotiable instruments which 
are either recognised by statutes or sanctioned by commer¬ 
cial custom and recognised by the Indian Courts. S. 137. 
Transfer of Property Act, No. IV of 1882 recognises that 
stocks, shares, of debentures may be negotiable according to 
the local mercantile usage. Share warrants, dividend 
warrants etc., have been impressed with negotiability by 
the Indian Companies Act. Port Trust debentures are nego¬ 
tiable instruments. {Mercantile Bank of India v. Mascartn- 
has, 53 Bom. 1). 

Where the Courte have to recognise any new usage, they 
follow the principles deduoible from similar English cases. 

Chetty v. Jreewaddy Flotilla Co., 41 Cal. 670 

The negotiable instruments which are in use in the pro¬ 
vince of Bengal are the following: —(i) Cheques, bearer and 
order, hank drafts; {it) Hundis payame at sight or at speci¬ 
fied time to be dealt with later on: (m) bills of essehange; 
{it) ffonotee and purjas. A purja is a request in writing 
the borrower to the lender to pay the amount mentioned 
in it bearing a stamp of' one anna. It is generally used for 
temporary loan for a time not exceeding three months. If 
hi not a bill of exphange and is not negotiable; {t) Uaihat^ 
reotdpte and bills of lading. These are most extensively uara 
in facilitating the supply of crops from other parts of the 
eonnlry. te Omeutta. They pass through mmy hands before 
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6om6 body takes actual delivery of the ^oods by haudiB|^ 
over the same to the Railway authorities; (vi) ffessimi delt^ 
very orders and warehouse i^eceipts* These are also used for 
the purpose of securing overdrafts from bankers in Calcutta 
and are freely bought and sold there. 

Test of negotiability, —If an insiniment satisfies the 
biro following conditions, the Courts will recognise it as a 
negotiable instrument: — If (a) it is in a form which en¬ 
ables the holder protempore to use the document in his own 
nam6; (6) it is readily transferable like cash by delivery. 

A promissory note, a bill of exchange or a cheque drawn 
or made and payable in, or drawn upon any person resident 
in British India is called an inland instrument (S. 11). But 
if such an instrument is not so drawn or made payable it is 
culled a foreign instrument (S. 12). 

Rules of Construction of NegotiaUe Intruments : 

(1) A document containing no words prohibiting transfer 
or indicating an intention that it should not be transferable 
is a negotiable instrument payable to order (S. 13). 

(2) But when such a document is expressed originally 
or by indorsement to be payable to the order of a specified 
person, and not to him or his order, it will nevertheless be 
payable to him or to his order at his option (S. 13 Exp. III). 

(3) It may be made payable to two or more persons 
jointly or to one of two or more payees (S. 13 (2) ). 

(4) Such an instrument is payable to the bearer when it 
is expressed to be so payable or when the only or the last 
indorsement is blank (S. 13 Exp. II). 

But the negotiability of any of such a document can be 
restricted by express words, when it ceases to be a negotiable 
instrument—such as a crossed cheque. 

Ambiguom instrument: —When an instrument is cap¬ 
able of being construed either as a promissory note or as a 
bill of exchange, it is called an ambiguous instrument, aiid 
the holder may treat it either as a promissory note or as a 
bill of exchange, as he likes (S. 17). 

Inchoate or Incomplete instrument : —^When cme signs 
and delivers to another a blank stamped paper or incom¬ 
pletely written stamped paper with the intention that it may 
be completed by the holder, the person so signing shall m 
liable upon the instrument to any holder in due course for 
the amount stated in it. No other person shall recover m^y- 
thing more than the amount intended by the person deliver¬ 
ing such an instrument. But the liability of the person 
delivering the instrument is dependent u^n two important 
facts, (i) It must be delivered by him and not taken from 
him by force or stealth; (it) there must be primm f^aeie antho* 
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rlty given to the holder to complete the instrument or to fill 
up the blank, and (wi) it must be stamped. It must also be 
noted that the holder in due course cammt in such a case 
claim any amount exceeding the amounii covered by the 
stamp a])]>earing on the dotuimeiit (S. 20;. 

Distinction between urn bignous and iiichonie in strum enf : 
—la of :iml)iguoiis insirumenis the (h)urt <*onstrueH 
them liberally. An inchoate document operates only as an. 
authority to liolder to fill ii]) the blanks, and till that is due 
no liahiiity arises. An ambiguous inslriunent is a (‘omplete 
and regular instrument and the holder may treat it either as 
a promissory note or bill of cxcbange, I ul an inchoate ins¬ 
trument is incomplete and until its completion, it is not 
<‘a])able oi being negotiated i\s a valid instrument. .Any 
body taking an inchoate instrument nit^v uot be('ome a ladder 
in due (‘ourse. {France v. Clark, 2t> Cli, 2o7;. 

Ainouiii stated differently'. —If Ihc amount in an 
instrument is stated diiierently in figure^ and in words, the 
amount siak'd in words shall be the amount undertaken oi 
ordered to be paid (S. 18). But in prafdice we find that a 
bunker refuvses the payment of a checpie where tlie amount, 
stated in words is dillerent from that stated in figures. 

No time specified: —ff in a promissory note or bill of 
ex< hange no tinn^ ior j)ayineni is sjjem'fh'd, it is payable ou 
demand. And ii (dusjue is payable on <Uiuaml (S. 19). 

Mt sight' or 'on :—Wlnm a promissory 

not«» or a bill oi eX(‘hange is expresses) to \m payable ‘at 
sight’ or *on presentment’, it is payable on demand (S. 21). 

Distincfiini betwein 'on demand' and 'at nghC or 'on 
presentment' instrnment: —A note or a bill i< payable on 
demand when no time tor payment is s[*ecified. .Section 21 
lays down tlial ‘at sight’ or ‘on pn'sentment’ means ou 
diunand. Bui there is a distinction between the incidents of 
an instrument wJiich is expressly payable ‘on demaiur and 
an instrument which tliough wordinl in difierent language 
is to 1 h' treated as ec^uivalent to ‘on demaufr. An instrument 
payable ‘at sight' or hm presentment’ must be produced unA 
presented before payment can be demanded. But in ease of 
other instniraenls payable on demand no demand is neces¬ 
sary. In the case of a bill payable ‘on demand’ or in which no 
time f(»r payment is specified, the period of limitation for 
the payment begins to run from the date of its execution; 
whereas in case of a bill payable ‘at sight’ or ‘on presentation’ 
such period of limitation begins to run culy from the date of 
its presentation. 

'After sight' :—If a promissory note is expressed as pay¬ 
able after sight, the note has to be shovrn to the maker in 
order to get the ]>ayment on the maturity of the note. Bay- 

19 
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ment for a bill of exchange ‘after sight’ can only be demand¬ 
ed after the expiry of the period specified in it when the 
drawee accepted it on presentation. But if the drawee 
refuses acceptance then such refusal for non-acceptance or a 
protest has to be certified before the payment can be demand¬ 
ed (Ss. 21, 99, 100). 

Maturity : —A promissory note or a bill of exchange 
which is not expressed to be payable on demand, at sight or 
on presentments will become due for payment or mature on 
the third day after the day on which it is expressed to be 
payable (S. 22). These additional three days are known as 
day$ of grace. The days of grace are not available in case 
of a note or bill which is made payable on demand, ‘at sight* 
or ‘on presentment.* 

In calculating the date of maturity of a promissory note 
or bill of exchange made payable after a certain number of 
months after date or after sight or after a certain event, it 
must be taken to terminate on the day of the month corres¬ 
ponding with the day on which it is dated or Resented for 
acceptance or noted or protested for non-acceptance or on 
which the event happens. But when the month in which the 
period would terminate has no corresponding day, the period 
shall be held to terminate on the last day of such month 
(s. 23). Where a negotiable instrument dated 20th January 
1938 is made payable one month after date, the instrument 
is at maturity on the third day after the 20th February, 1938. 

In calculating the date of maturity of an instrument 
made payable certain days after date or sight, etc., the day 
of the date or of presentment for acceptance or sight or of 
protest for non-acceptance or on which the event happens 
^hall be excluded (s. 24). 

If the day of maturity falls on a public holiday, the 
instrument shall be deemed to be due on the next preceding 
business day, that is the day immediately before the holiday. 
Sundays, New Years day, Christmas day, Good Friday or any 
other day declared by the government to be a public holiday, 
are public holidays. But when the New Tears day or 
Christmas day falls on a Sunday and if such a day happens 
to be the date of maturity, then it shall be deemed to be due 
on the next following Monday (s. 25). 

Presumption of consideration; —There is a statutory pre¬ 
sumption that all negotiable instruments are made, arawn, 
indorsed, negotiated or transferred for consideration. It 
implied'that the party who challenges the other party’s right 
to j^ecover any money on the basis of a negotiable instrument 
on the ground of want of consideration, must allege such 
jrant and prove the same (s. 118 (a) ). 
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tiffed of want of consideration: —A contrs^ci is void whm 
there is no lawful consideration for it (s. 25 of the Indmn 
Contract Act). But it is otherwise in case of a negotiable ms- 
trument, A negotiable instrument fails to create any legal 
obligation for want of consideration, only as between imme¬ 
diate parties i.e., as between drawer and acceptor of a bill of 
exchange, maker and payee of a pro-note. But a holder for 
value of such an instrument is entitled to recover the amount 
due from his transferor or from any prior party to the instru¬ 
ment (s. 43). 

Partial absence or failure of consideration: —In case of 
partial absence or failure consisting of money> the payee is 
not entitled to recover from the party standing in immediate 
relation with him more than the actual consideration that has 
passed (s, 44). If there is a partial failure of consideration 
(not consisting of money) the holder is entitled to recover from 
the signer standing in his immediate relation only to the ex¬ 
tent of the consideration that passed where the part as regards 
which there is a failure, is ascertainable in money without 
collateral enquiry. But when the part of the consideration 
which failed cannot be ascertained in money without a collate¬ 
ral enquiry, the holder can recover the entire amount (s. 46). 

Rights of parties in an accommodation instrument :—^The 
person who signs a bill as a drawer, acceptor or indorser, with¬ 
out any consideration, but with the object of accommodating 
another person or friend, by lending his name, is called an 
accommodating party, and the party for obliging whom this is 
done, is called the accommodation party. In such a bill, if the 
accommodation party pays the amount he cannot recover the 
same from the accommodating party (S. 45, Ex. I). As to 
third parties, the rights and liabilities of the accommodating 
party are in general the same as those of a party receiving 
valuable consideration for his signature. 

Promissory note:—A promissory note is defined as an 
instrument in writing (not being a bank or currency note) 
signed by the maker, which contains an unconditional under¬ 
taking to pay a certain sum of money only, to a certain person 
or his order, or to the bearer (s. 4). 

The person who draws the instrument and signs it is 
known as the maker, and the person to whom the money is 
payable is known as the payee. 

Whetlier a document is a promissory note or nqt should 
be judged by the words used, {Karuthappa v, Bava Moideen 
Sahtbt 36 Mad, 370). 

Essentials of a valid promissory note :— (1) The promis¬ 
sory note must be in writing (s. 4). 

(2) It should contain an xmconditional promise to pay 
the payment should not depend upon any contingency* 
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But auch a promise is not regarded as unconditional if the 
time for payment is hxed with reference to an event which is 
inevitable (s. 5). 

(3) The amount promised must be a certain and definite 
sum of money (s. 4 1X1. (d) ), 

In the tollowing cases the sum is to be considered as 
‘certain’—when there is a promise to pay interest at a certain 
rate, or the sum is payable at an indicated rate of exchange, 
or according to the (‘ourse of excluuige, or where in ease of 
payment by instalment there is a stipulation that on default 
of payment of an instalment the balance uniiaid shall become 
due (s. 5). 

(4) Ihe note must be signed by the maher. If the maker 
is illiterate, his thumb-impression or any other mark will be 
sulheient. But he must bo a definite person, as the respon¬ 
sibility for the note must tall upon him alone. 

(5) The person to whom the promise is made must also be 
a definite pitson. A person may be a definite person even 
when he is misnamed or is designated by description only (s. 5). 

(6) The medium of payment must be money only %,€. the 
legal currency* 

(7) Place, date and time for payment are not essential 
part of a promissory note. 

Form of Prornissory Note: — 


Cawnpore 

the 10th April, 1948. 

On demand (or three months after date) T promise to 
pay Mr. X, Y or order (or to his order) the sum of rupees 
two hundred fifty only, with interest at 8 per cent, per 
annum, until payment, for value received. 

Rs. 250/- Stamp A. B. 

Signature. 


KinJ^ of provnssory note :—Three kinds of such notes are 
recognised by the Act: — 

{a) unless there are words like “only to” which restrict 
negotiability, a promise to pay a certain sum of 
money to a person. 

{h) A promise to pay a sum tci the order of a certain 
person. 

(c) A promise to pay the bearer (s. 4). 
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Ptesetitment for payment:^ —A promissory note payable at 
a certain period after si^ht must be presented to the maker by 
a person entitled to demand payment. The expression after 
sight means that the payment is not to be demanded until it 
has been again exhibited to the maker. Sm^h presentment must 
he made within a reasonable time after the note is made and 
in business bourn on a business day (s. h2). When a promissory 
note is payable on demand and is not payable at a specified 
pla<‘e, no presentment is nwessary in order to charge the maker 
(s. C4, Exp,). 

Ikiy of presentment : —A proinlsvsury note payable at a 
spinitied period utter dato or sight, thereof, must be presented 
for i^ayineni on the day of maturity, or if there be a delay by 
one day. parties other than the im*ker will be discharged from 
any lihbilit.’s thereund{‘r (s. (>0). 

When a promissory note is pay«ih]c by instalments it must 
be presenied for j)a> ment of each instalment, within three days 
of tlie tlat(* fixed for the payment (d such instalment. The 
failure of paynuujt of any instalment will have the same con- 
se<pienc(‘s as a failure of puMuent of the amount at maturity 

(.. 67). 

A i>ioiniNM)iv note j)ayable on demand be prasented 

for paviiieiit wuthin a reasonable time after it is reeeived by 
the liolder (s. 74b 

Place of presentment: —When a piomissorv note is made 
p.iyalile at a s]a‘(ijied place it must be })resented at that'place. 
If that is not done the liability of <xll parties under it will be 
discharg(*d (s. US). 

A ])romisM()ry not<^ pa\able at a specdfuMl place must be 
]uesented for payment at that ])laee, otherwise the maker of 
it cannot be cdiarged for the payment (s. 69). 

When u promissory note is not made payable a speci¬ 
fied plaee and not elsewhere* or bit a speeifiod ])laee/ it must 
be present(‘d for payment at tlie ]>lace of business or at the 
usual residence of the maker (s. 76). 

If the maker has no plaee of, business, or fixed residence 
and the note does not contain anv stipulation fot presentment 
at any particular place, it maw bo }>ix'seaited to him in person 
wlierever he can be found (s, 71). 

Cheques:— A cbeque is defined as a species of bill of 
exchange dnnvn on a specified banker and not expressed to be 
payable otherwise than on demand (s. 6). 

A cheque is an order upon a specified bunker to pay the 
amount stated in it on demtind, that is, on presentation of it 
on or after the due date. It does not require any acceptance. If 
the payment is not made by the banker, the latter is liable to 
the drWer for damages, and not to the payee if the refusal 
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be without any suflicient reaeon. The drawer of the cheque 
i» not discharged if the holder does not present it to the hank 
in due time. 

Banker : —A hanker is a person or persons or a corpora¬ 
tion or company acting as banker, trafSckiug in money, receiv¬ 
ing and remitting money, negotiating hills of exchange, and 
in general facilitating the transmission of money to different 
places (Sanga^wmi v. Sankaralingam, 43 Mad. 81G). 

Characteristics of cheques: —(1) cheques are always drawn 
on a banker and are payable immediately on demand without 
days of grace. (JRam Sarup v. Hardeo Prasad, 50 All. 309). 
(2) Cheques do not require any acceptance, while hills require 
to be ac(‘epied. (3) They are supposed to he drawn upon funds 
in the hands of the banker. (4) The drawer of a cheque is not 
discharged by the failure of the holder to present it in due 
course. (Ham Churn MulUck v. Lnclimeechand, 9 Moo. P.C. 
46). (5) The most important point of difference between a bill 
and a cheque is that while in the former case negligence in 
presenting the bill absolutely discharges the drawer from all 
liability, in the case of the latter the drawer is discharged only 
if he suffers any loss or injury and then too only to the extent 
of the loss suffered (s. 84), 

The reason for this distinction is tluii the liability of the 
drawer of a cheque is an absolute one, wdiile that of the drawer 
of a bill is only conditional. Cheques are to be presented for 
payment to the bank before the relation betu’cen the drawer 
and the banker has been altered (s. 72). 

Form : — 


No. Date 

The Central Bank of India, Ltd., 


Calcutta. 

Pay.or bearer or order 

Rupees 

Rs. Signature. 


Duty of hanker to honour :—Banker being immediately a 
debtor to the customer, is to repay the debt whenever called on 
%j his customer. {Foley v. 118481, 2 HJj.C. 28). TWe 
is an implied contract between the parties that the banker will 
|ionour the cheques of his customer as long as there is a balance 
in his favour. A banker who fails to do bo is liable to an action 
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for 4amage6> tmlesa there is any occasion of reasonable suspi¬ 
cion on the face of the cheque as to the wording and figures* 
(London Joint Stock Bank Ltd, v. Macmillan & Arthur^ 
119181 A,C. 777). 

Crossed cheqtses:—The crossing of cheque is a peculiar 
commercial practice to direct the banker not to pay the cheque 
across the counter but to pay it only to a banker. The idea is 
to afford protection to the owner of the cheque because by 
securing payment through another banker, the recipient of 
money can be easily detected. 

Kinds of crossing :—There are two kinds of crossing- 
general and special crossing. 

The crossing of a cheque by itself does not restrict negotia¬ 
bility, and hence a crossed bearer cheque can pass from hand 
to hand without any indorsement and a crossed order cheque 
may be negotiated by indorsement. In order to restrict nego¬ 
tiability the words ‘'not negotiable'^ is to be added to the 
crossing. , 

Crossed as not-negotiable :—A cheque being crossed aa 
‘not-negotiable’ does not confer on its transferee better title 
than that of his transferor, i.c., he does not acquire the rights 
of a holder of a negotiable instrument. Its negotiability is 
restricted (s. 130). The object of crossing a cheque as ‘not- 
uegotiable' is to afford protection to the drawer or holder 
against accidental miscarriage or dishonesty in course of tran¬ 
sit by making it difficulfc for cashing it until it reaches ita 
destination. (Great Western Railway Co, v. London cmd 
County Bank^ [19011 A.C. 414). 

Sometimes the words “account payee” or similar words 
are used, but it does not affect negotiability, it puts the hanks 
on inquiry when it is issued into the account of a person who 
is not named as payee. (Underwood v. Bank of Liverpool, 40 
T.L.R., 302). 

General crossing :—A cheque is crossed generally when 
two parallel transverse lines are drawn across its face, or two 
such lines are drawn with the w^ords ‘and company' in between 
those lines or when it contains the words ‘not negotiable' 
within such lines (s. 123). 

Special crossing :—A cheque is^ crossed specially when it 
bears across its face the name of a hanker either with or with¬ 
out the words ‘not negotiable' (s. 124). In special crossing a 
payment can only be made through the hanker named on the 
cheque. 

Who may cross :—^If not crossed by the drawer it mav b© 
made by the holder or by a banker to whom it is sent for 
collection. * 

Crossing after issue :—^The holder of a cheque after its 
issq© may, when it is uncrossed, cross it generally or specially; 
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when it is crossed generally, lie may cross it specially; when 
it is crossed generall}^ or specially, he may add the words ^^not 
negotiable.’^ But rec'rossing a specially crossed chtxiue can be 
made only h} a banker to another banker for collection (s. 125). 

Cmicellatu n of croasiruf: —When a chequ(‘ is (‘rosscd by 
the drawer he alone has the right to cancel that crossing by 
putting the words “]>a 3 " (uslf on the cheque under his full 
sip’iiafui’e. Tiiis is known as ‘opening the ej’ossing.* 

Rights and duties of bankers as to crossed cheques: 

Payment of crossiof rh((jtie :—Payment of a clunpie crossed 
generally must lx* made to a banker and tlic payment of a 
(dieque crossed spe(‘iall.\ must be made to the banker to wliuin 
it is crovssed or his agent for collection (s. 120). 

More than one .specuil rro.swv’//^: —AVIien a cheque bear‘d 
more than one special crowssing its ]Kiyincnt shall be refused by 
the banker on whom it is tlrawn. But payment in respetd of 
a clieqne bearitig a second special crosxsing can onl\ be made 
when such a crossing is made to anotlu^r bank(*r as agent for 
collection on behalf of tlic banker to whom it was first crosstal 

(s. 127). 

/ianhr.'i protection\ —The banker on whom a crossed 
cheque is drawn will be disclmrgtxl from his liability on it if 
he makes payment in due course and stricdly in accordaiif*e witli 
the directions of tlie crossiiig and slmll be entitb*d to dt'bil the 
drawer with tlie annmni so jiaid, and would not bf^ lialde if it 
does not r^nadi tiu^ true owner (s. 128). Payment in dm* ('oiirsc 
means payment according to the dir(*otions on tin* ia(‘e of tin* 
dacumcnf in good f.iith and without negligcnct* to a ])crson 
capable of givitig a valid discb«jrg(‘ (s. 1<M. A baiiLei who ]) <ys 
a cheqnn under a mistake <‘ithm* to a wrong ])(‘rson or on a 
forced indoisfum'ut lias alua;..*. a reimxlv^ against the jicrsmi 
receiving the mone\ . But the bank must give notice of the 
fact expeditiously, because the bank cannot rc(o\er tlie money 
if the reci[)ient is t)rejudi( (‘d by being ordered to jmy the 
amount. {Adnnralfy ro/nnif'^si(/ncr'< v. National Provlnriol 
Hank [19281, 127 Fi.T. 152), Such a banker may remain liable 
to tlie holder (tin* trm* o^vucro if he makes payment otherwise 
than in accordance v/ith the directions of th<‘ crossing. In such 
a case Ik* is not entitled to debit the drawer with tlie amount 
of the cltcque. He will he liable to conipensate tlic true owner 
for such a wrong* pa\merit (s. 129). 

The holder <‘an maintain im action against the banker if 
he acts conirar\ to the direction of cimsing under s. 12(1, 
although ordinarily the banker is not liable to the liolder of a 
(‘beque. 

Profcetion /e the rolhoiinf/ hanler: —The banker acting in 
good faith and without negligence receiving payment of a 
cheque crossed generally i»r specially to hijUfe^elf shall not 1>C 
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liable for any defect of title of the eustoiaer oil wLobo behalf 
he collected it a.iid credited the amount in his customer's 
account (s, 131). 

Conditions : — 

{(i) The banker should act in good faith without 
negligence; 

(6) the banker should receive payment as an agent for 
his customer; 

(c) the person for whom the banker acts, must bo his 
customer; 

{d) tile cheque should be a trossed one. 

Bills of cxcliangc :—Tt is an instrument in writing <*on- 
training an unconditional order, signed b\ the maker, direct¬ 
ing a certain person k) pay a certain .sum cd' money only to, or 
to the order of, a certain person, or to the bearer of the instru¬ 
ment (s. 5). 

CJuiracferisficc —(1) It is an unconditional order to pay. 
(2) Besides the drawer and the payee iherc is a third person 
who is called u]) 0 !i to pay. The bill is to indicate with reason¬ 
able certainty a drawee who sliould be <*allcd on to accept or 
k) pay it. (3) Tbc drawer’s signaiiire is e^senlial. ^4) The 
sum k) be paid should be certain, and the medium of pa\ruent 
should be money. 

Form of hill of (wdiaiufc: —Three months afier date pay 
, . or order the sum of five hundred rui)oe3 fur value received. 


Ils. 500/- I Stamp j 


Signature 

Fatties to a hill of etohange :—In a regular bill of ex¬ 
change the name of three persoUvS appear on its face. 

Drawer :—The maker of a bill of excliange or cheque is 
called a drawer. 

Drmeee :—The piuson who is directed by a bill of ex¬ 
change or cheque to make the payment is called the drawee. 

>4rrc/>fcrWlien the drawee has signed his assent upon 
the bill or upon any part when it consists of more parts than 
one, and delivered ibe same or given notice of suck signing to 
the holder or any person on his behalf, he is called the accep¬ 
tor afier the date of hia acceptance of the instrument. 

Payee :—He is the person named in the instrument to 
whom or to whose order the money is by the instrument 
directed to be paid (S. 7). 
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Dilb in set ; —Bills in sets or in parts ar© drawn witli th© 
object of avoiding their loss or miscarriage during transit and 
for expediting their irauBmission for acceptance and payment. 
These are used only in case of foreign bills. Each: part of the 
bill is numbered and it contains provision that it will continue 
payable so long as the others remain unpaid, the whole set 
constituting only one bill. The set is extinguished when any 
of the parts is extinguished (e,g. by payment) ^(S. 132). The 
acceptor is to sign his acceptance on any of the parts, but if 
he at^cepts several parh^ then the holder in due course of those 
parts will be entitled to make him separately liable for the 
same. In practice *the first of exchange’ is accepted. 

When a hill is drawn in a set of two or three, the first iM 
sent to a banker in the country on which the bill is drawn, 
the other parts are retained and sent by next successive posts, 
so that if the first is lost, the others may be used for securing 
acceptance and payment. 

As between different holders in due course, of different 
part^ of the same set, he who first gets title to his part, will he 
entitled to the other parts and the money payable under the 
bill as being the true holder (S. 133). But if the acceptor had 
mjuie payment on the first part to a holder, he will not ba 
liable to the first holder (the true holder mentioned above). 

Form of hills: — 

Exchange for £5,000]- 

Bombay, 12th January, 1938. 

Ninety days after sight of this First of Exchange (Second 
and Third of the same tenor and date being unpaid) pay to 
our order the sum of five thousand Pound for value receiv¬ 
ed, »* •. 

X y. z. & Co. 

London. Signature, 

Himdis : —These are negotiable instruments in the verna¬ 
cular language of any of the provinces, and are sometimes 
promissory notes, but generally they are bills of exchange in 
form and substance, subject to variations according to the 
custom of the locality in which they are used. They have been 
in cit»wiilation in the country long before ISTegotiab’e Instiu- 
melits \ct was passed. Even in present times, this indigenous? 
system of negotiable instruments is used for something mora 
than the hill of exchange (33 C.W.N. 354). There are a 
number of varieties of Hundis used by Indian merchants in 
different provinces. 

‘‘Ill actual practice a Hundi approximates a cheque more 
than any other kind of a bill’* (Report of the Bengal Provin¬ 
cial Banking Enquiry Committee 1929-30: Vol. I, p. 127). , 
Clmracteristics —A Hundi is an internal bill of exchange and 
is in effect an order signed by the drawer, made to the drawee 
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for the purpose of paying a person named in it, a sum ^ of 
money specified therein, either at sight or at a certain period 
after presentation. (1) It may be employed for raising a loan, 
(2) it may be used for the purpose of financing trade, thus 
corresponding to the function of a bill of exchange. But 
Hundis are usually not accompanied by document of title 
whereas bills are almost always so accompanied. A bill of 
exchange shows that it is drawn against an actual supply of 
goods from one place to another and as such it is a more sound 
means of investment than an ordinary Hxmdi. (3) Again a 
Hundi may be used for remittance of money from one place 
to another whether for purposes of irade or for any other 
object. 

Hundi under Negotiable Instruments Act :—Section 1 of 
the Act lays down that it shall not affe(d any local usage re-> 
la ting to any instrument in an oriental language. But the 
parties may exclude the operation of such usage by using 
words in the instrument to that effect. Hence though Hundis 
are not negotiable instruments within the meaning of the Act, 
their negotiability by customs and usages are recognised. They 
shall prevail and be elfe< tire even when their terms or con- 
tions are contrary to the provisions of the Act, the only essen¬ 
tial requisite is that they should he recognised by local usage. 

Kinds of TIundis:—Tlundis may be classified into two 
main divisions—as Darshani Hundis (payable at sight) or 
Muddati or Miadi Hindus (payable after a time) (L. C. Jain’s 
Indigenous Banking in India). 

^ Hundis 

m { 



Dhanijc^ Sahjog Firmanjog Jokhami 


Darshani Hundi :—It is payable at sight. It serves the 
purpose of remittance of money. It is trauvsferable by in¬ 
dorsement and ustially passes freely through many hands 
amongst the indigenous bankers. ^Ihmdiana* is the Commis¬ 
sion or discount which the lender deducts from the amount 
of advance made against a Hundi by him. 

When a Hundi is sold at a premium, that is, at a price 
higher than its original amouift, it is said to sell at *Badha\ 
But when it is sold at a discount, that is, at a price lower than 
the original amount, it is said to sell at 'Batta*' 
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Form of DarsJumi Hundi. 

The aetxiiil form or ilie Jiiature of wordings of a Hnndi 
vary according to the locality or province. But every Hundi 
must be drawn on a properly stamped Hundi paper. A speci¬ 
men form is given below (taken from the report of the Bengal 
Provincial Banking Enquiry Committee). 

(Obverse > 

Haji Sale Muhammad sends Sohanlal Munshilal sends 
brother Sohanlal Munshilal to Thakurdas Agyaram to re^ 
receive the value of the Hundi. ceive the value of the Hundi. 

. Sri Hari 

Matilal Paramanand Wardha. 

No. 4.26. Please accept according to writing in the Hundi 
of Paramanand. In the prosperous, beautiful and auspicious 
pert of Calcutta, to honoured brother Sital Prasad Kharag 
Prasad written from Waidha by Matilal Paramanand whose 
greetings you may be pleased to accept. Further, one Hundi 
for Rs. 600 (in words) rupees five hundred, full twice of 
Rs. 250 is drawn in favour of Ahmad Haji Sale Mahammad 
Kachhi on the fifth day of Magsir Badi; immediately on the 
arrival of this Hindi, you w^ill please pay the amount there¬ 
of in current coin of the Company to the presenter after 
ascertaming his responsibility. Sambat 1986, 5th day ot 
Magsir Badi, Thursday, dated 21'*11-1929. 

(Re verse > 

Rs. 500. 

Half of har Rs. 125 four times of which Rs. 500. 

(Sd.) Thakurdas Agyaram 
Received the full amount of Hundi. 

(Sd ) Shib Kumar Singh. 

Dated, 26ill|29. 

Magsir Badi, 10 

Brother Sital Prasa<J Kharg Pra.sad 
No, 30, Bart ala Street. 

Calcutta. 

^ 3/i/idi or 3f uddotiWhen a lJuudi ib made ])ayable afier 
a specified period, it is called Muddali in Bengal and Miadi 
ill other parts of Jiuli<o in drawing such a Hundi tbe ustial 
practice is to charge iuterovst for tbe period specified in it at 
that time. Su<'h a Hundi may be made payable to a specified 
person or to bearer or to a man of worth and position. 

Form of Miadi Hundi 
(Obverse). 

(Signature). 

Halisahar, Dist. 24 Parganas. 
Issued Hundi 1 piece for 
Rs. 1,000|- (Rupees one thou¬ 
sand only). 

May Sri Durga protect us. 

Obedient Servant Hari Charan Das 

Begs with many salutations to inform you 
That a Hundi of Ri. l,000j- double of Rupees five hundred 
(Rupees one thousand only) Is Issued upon you from this 
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places. The amount has been deposited here by Sri Amar Nath 
Bose. The muddat is 25 days and the grace is 3 days, ie., hx 
all 23 days. On the receipt of this Hundi, you please accept 
it and pay the sum to a person with credit on due date after the 
muddat, and take receipt on the back of the Hundi. This is 
the prayer to your auspicious feet. Thus ends this Hundi. 

10th Ashar, 1335 B.S., Monday, 

(Reverse) 

To 

The auspicious feet of the most honoured, 

3j. Babu Jnanendra Nath Dass, 

16, Harrison Road, Calcutta. 

This Hundi is indorsed in 
favour of Ramlal Hiralal 
Jnanendra Nath Das. 

16th Ashar, 1336 B.S. 

Received* the full amount of this Hundi from 
Babu Jnanendra Nath Das 

Ramlal Hiralal. 

9th Sraban, 1336 B.S. 

(Taken from Bengal Provincial Banking Enquiry Report) 

Shall Jog Hundi :—Amongst tlit? current forms of Ilundis, 
it is the most important. liut li is very raiely used in Bengal, 
It may be a Uarshani or a Miadi one. li is made payable by 
the clraw(U‘ only to a Shah, a man of substance, who could if 
circumstaiicea warrant be called upon to reimburse the amount 
which he had received from the drawee. Such a Uundi in its 
inception passes from hand k) liaiid by delivery without any 
indorsement. The name of the depositor is mentioned in the 
body of the Hundi which contains a statement that the 
amount is to be paid to a Shah. It may be compared tn u 
generally crossed cheque. But at an\’ subsequent period its 
negbllability may be r^^tricted by being specially indorsed. 
Very frequently it is not presented for acceptance but when 
it reaches the hand of a Shah, he makes due enquiries tor his 
own security and then presents it for payment. The drawee 
18 entitled to have the immediate responsibility of the Shah 
established between himself and the payee and he must satisfy 
himself as to the respectability, title, and address of the 
payee. A Shah Jog Hundi is not a bill of exchange or a 
cheque payable to order or a Hundi payable to bearer, but 
resembles bill of exchange payable to a certain person. 

Form 

Dated 23rd April, 1894. 

'"Peace and prosperity at the good place the sea port town 
of Bombay, to Shah, the most illustrious Dcwji, son of Punjanx, 
written from the sea port town of Bombay by Shah Dewji, son 
of Pun jam, his (salutations of) Johur do you be pleased to read, 
to wit, from this place from the Rokhia Thakur Bhawnji 
Harbhum, Rs. 900, namely nine hundred, have been received in 
full, do you pay the same immediately on arrival of the Hundi; 
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do you pay the same in the name of or to Shah on seeing his 
house, place of residence and abode; this mark Is this that I 
will write in the letter, Chaltrya Vadya, 3rd of Samwat 1960, 
the day of the week, Monday, own handwriting*.** 

(Reverse) 

"The Imlf being Rs. 450 do you pay the double thereof; do 
you pay in all Rs. 900, namely nine hundred in full. 

Rs. 9001- 

Shah Shri Dewji, son of Punjam.*' 
Nain Jog Hnndi: —This differs from a Shah Jog one in 
being made payable to a person specifically named in the body 
of the Hundi. It is payable to the order of the payee and may 
be indorsed like a bill of exchange. It is very rarely used 
now-a-days. 

Nishan Jog Hundi: —If a Ilundi contains the word 
Nishan Jog. the amount is to be paid only to the person pre¬ 
senting it. 

Dliani Jog Ilundi: —When the word ‘Dhani Jog’ occurs 
in a Hundi the amount is payable to the presentor (D.hani, 
meaning owner or holder). It is negotiable as an instrument 
payable to bearer. 

Firnian Jog :—It is one which is made payable to order. 
The term Firman” means an order. 

Dekhanhar: is one which is payable to bearer or 
presentor. 

Jokhmi Hundi: —Under it the payment of the amount is 
made dependent on the arrival of the goods against which it 
is drawn. Usually a condition is aitacliod that if the goods 
on the security of which the advance is made are lost or dam¬ 
aged in transit, the drawer or holder of the Hundi must suffer 
the loss, the drawee not beng responsible. It is akin to a policy 
of Insurance, with the difference that the money is paid before 
hand and is to be recovered if the ship arrives safely. On the 
arrival of the goods the draw^er may obtain them or their value 
as stated in the Hundi. It is an authority to the consignee to 
pay for the goods or deliver them up to the holder. This 
kind of Hundi has fallen into disuse upon the establishment 
of Insurance Companies which now fulfil the purpose which 
was served by it. 

Form. 

"-... .To wit we have received from Thakur Ha.in 

full". In respect thereof this Jokhmi Hundi is drawn against 

goods on board... .Nakha........own.bags of sheep’s 

wood shipped from.against which this Jokhmi Himdl 

is drawn after the said vessel shall have arrived in a safe and 
sound and secure manner. After the time of 4 days thereafter, 
do you be good enough to pay the money to one named Shah 
looking to his means, station and place. The token Is that we 

ijallwrtte about it in the letter of advice. Dated...In 

the handw^ritlng of.... 
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Jowabi Hundi serves the purpose of remittance of 

money. The sender writes to the payee and delivers the letter 
to a banker) who on receipt of it sends it to the payee and 
upon his giving a receipt in the form of a reply to that letter 
the money is paid to him. 

Zikri chit: —^This is a letter given to the holder of a 
Hundi by the drawer or any prior party when the Hundi gets 
dishonoured. In it the addressee is asked to accept the Hundi 
for honour. 

Feth and perpeth : —Peth is a duplicate of a Hundi given 
to the holder on the loss of the original one. In case of loss 
of the duplicate (peth) the holder may get another, which is 
called perpeth. 

Khokha: —When a Hundi is paid and cancelled it is 
known as a Khokha. 

PARTIES TO NEGOTIABLE INSTRUMENTS 

Immediate parties :—Those who stand in direct relation 
with each other, are the immediate parties to an instrument, 
0 .^., (a) the drawer and the acceptor of a bill, (h) the maker 
of a promissory note and the payee, (c) the drawer and the 
payee of a cheque, (d) the indorser and the indorsee of an 
instrument may become an immediate party to the holder by 
any agreement, (S. 44, Expl.). 

The negotiable instruments can be transferred with ease, 
and the persons who are entitled to all the rights under an 
instrument are known as holders. 

Holder for value :—“Where value (valuable consideration) 
hiis at any time been given for a bill, the holder is deemed to 
be a holder for value as regards the acceptor, and all parties 
to the bill w^ho became parties thereto prior to such lime.’' 

Holder in due course: —A holder in due course is a person 
who receives a bill before it is overdue without notice of any 
previous dishonour in good faith and for value and found the 
instrument complete and regular on the face of it without any 
nbtice of any defect of title of the person from whom he 
obtained it at the time when it was negotiated to him. 

Holder from holder in due course: —He is entitled to the 
rights which the holder in due course had in the instrument. 
When the defect of a negotiable instrument is cured by coming 
into the hands of a holder in due course, a subsequent holder 
thereof takes it free from those defects (S. 53). 

Capacity:—Any person who is competent to enter into a 
contract (c/. S. 11 Indian Contract Act) may bind himself and 
be bound as makers or drawers, acceptors, payees, indorsers or 
holders of bills of exchange, cheques or promissory notes (S. Ji6) 
^That is ‘‘capacity to incur liability as a party to a bill is 
ed^extensive witt capacity to contract.” Section 11 of the 
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Indian Contract Act lays clown that a person who has attained 
the age of majority and is of sound mind and is not otherwise 
disqualified by any law, may enter into a contract so as to be 
bound by the same. 

Disqualified persons: Alirior :— Under the Indian law 
(Indian Majority Act IX of a person attains majority 

upon the completion of his eighteentli year. Bui in case of a 
person for whom a guarditin is appointed by a Court, (not in 
a suit) during his minority, he is to attain mtijoriiy on <‘oin- 
pletion of his age of 21 >ears. 

A minor may draw, indorse, dcdiver tuid negotiate a bill, 
note etc,, so as to bind all parties except liimself. That is, by 
such drawing or indorsement a minor may enable the holder 
to receive payment of tlie instrument and to enforce it against 
any party thereto excepting the minor. Jle caiinot accept a 
bill, not can he make a note (S. 2G). 

Persom of unsound 'mind :—Not only lunacy biit any con¬ 
dition of mind resulting from drunkenness, disease' or extreme 
old age which makes a piTsou iiieapable of following the true 
nature of a transaction and forming a rational judgment as 
to its effects upon his int( rests, makes a person incapable of 
entering into a contract. 

Corporations :—A (‘or])oraiion though comiH'ti'ui to enter 
into a contract, cannot make, indorse or accept a negotiable 
instrument unless it is especially authorised by its Memoran¬ 
dum of Association or other document hy which it is constitut¬ 
ed. Such power may also be (‘xmeised by a company or 
corporation even when not specially so empowered, if such 
exercise of powers is incidental to the main object of a trading 
company. (Shavinagar /ate Factory v. Itamnanufan, 14 (Jal 
189). 

Agency :—As in oilier contracts, persons (an employ 
agents to bind them as parties to negotiable iiistruineuts. A 
general authority to transact business and to receive and dis- 
ebaxge debts does not confer upon an agent the poxver of 
accepting or indorsing bills of exchange so as to bind bis prib- 
cipal; and an authority to draw bills of exchange do€>8 not 
indicate that the agent possesses the authority to indorse (s. 2T). 

The autbonty must be cdearly given and the agency must 
be disclosed on the face of the document. If he does not do so 
he will incur personal liability for the same. But if the agent 
is induced by any person to sign an instrument in a manner 
which may involve him in personal liability, that person can¬ 
not be allowed to hold the agent liable under the same. (S. 28). 

Simply because the agent signs his name by describing 
himself as agent, manager elo., it does not follow that he is 
relieved from personal liability. In order to be so relieved 
there must be words used in the insfemment from which it can 
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b© gathered that he was signing in the capacity of an 
{Sreelal Mangtnlal v* Lister Antiseptic Co*f 62 Cal* 802)# 

Procuration ngnature : —^The usual form of signature of 
an agent is “per procuration’^ (p*P« or per pro*) and if this 
expression appears on an instrument it operates as notice to 
the party accepting it that the agent has but limited authority 
to sign^ and the principal is only bound if the agent is acting 
within the limits of his authority. {Morison t. London County 
and Westminster Bank, 119141 3 K.B. 356). A bank collecting 
cheques signed per pro and under a power of attorney is given 
notice that the signature is not of their customer. (Midland 
Bank v. Reekitt, [19331 A.C. 1). 

LIABILITY 

A legal representative of a deceased person is one who 
represents the estate of the deceased or intermeddles with it, 
the ordinary legal heirs, or executors or administrators 
are the legal representatives. 

If any such person signs his name to a negotiable instru¬ 
ment he will be personally liable unless he expressly mentions 
while so signing that his liability will extend to the assets re¬ 
ceived by him as such legal representative (S. 29). 

LiftbiUty of agent and legal lepresentative:—^An agent <^an 
escape from any liability, if there is an indication merely, that 
he will not ^ personally liable by putting his signature to 
a negotiable instrument ; whereas a legal representative cannot 
absolutely escape any liability by signing an instrument, but 
he can only limit his liability to the extent of the assets re¬ 
ceived by him, by using cleap expression to the effect that he 
will not be personally liable* 

Of drawer:—^The drawer undertakes that the bill of ex¬ 
change or cheque will be accepted by the drawee when re¬ 
quired to do so and paid at maturity, and he is liable to com¬ 
pensate the holder, when the instrument is dishonoured by non¬ 
payment, or by non-acceptance, by the drawee or acceptor, 
respectively, provided the drawer receives a due notice of such 
dishonour (»S. 30). The bolder must give a notice to the parties 
whom he wants to make liable for the dishonour (S. 93). It 
may be oral or written, intimating that the instrument had 
been dishonoured, and that he is liable thereunder (S* 94). 

Notice of dishonour to the drawer is essential, and unless 
it is given, the holder has no cause of action against him. 
(Miller V. The Natwnal Bank of India, 19 CaL 146). 

But the obligations of the drawer under this section may 
be altered by express stiplation in the instrument. 

Of maker of a note: —The maker^ of a promissory note is 
liable to pay the amount mentioned in it, at maturity, to the 
20 
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lialder* upon demand made by bim. If be fails to do so he 
will be liable to compensate for the loss or damage enstained 
by a party on account of such default (S. 32). The maker of 
a note cannot deny the validity of the instrument and cannot 
plead the incapacity of the payee to indorse the document 
(Ss. 120, 121). 

Distinction between the liabilities of a maker of note and 
those of the drawer of a hill or chegve :—^Tlie maker of a note 
is nothing but a debtor with absolute and unconditional 
liability, whereas the liability of a drawer of a bill or cheque 
is a secondary liability, that is, in the first instance the liabil¬ 
ity for the payment falls upon the drawee and upon his failure 
to pay ihe same, the drawer^s liability comes in when such 
failure (dishonour) is brought to his notice. Unlike drawer’s 
liability, the liability of the maker of a note does not depend 
upon any dishonour or presentment. But the liability of the 
maker can be limited by stipulations contained in the note. 
But the drawer of a bill has no such right. 

'Of the acceptor of a bill;—His liability is like that of the 
maker,. As soon as he accepts the bill he becomes bound 
to pay the amount of the bill according to the tenor of his 
acceptance (S. 32). His liability is therefore absolute, uncon¬ 
ditional, and even independent of the death or insolvency of 
Hie drawer, or of the fact of non-receipt of the goods in respect 
of which the acceptance of the instrument was made 
shdw & Co, V. Mercantile.Bank of India^ 41 Bom. 567). 

Though an instrument obtained by a forgery cannot confer 
any title to the holder of it, yet if the acceptor accepts the 
bill of exchange with knowledge of, or under circumstances 
which leads to a belief of, the document being forged, he will 
net be allowed to escape liability on the ground of such forgery 
(S. 41). 

When a bill of exchange is drawn in a fictitious name, 
and is indorsed in favour of the holder in due course under 
the handwriting similar to the drawer’s signature, and on the 
face of it appearing to be made by the drawer, the acceptor 
of such a bill which is payable to drawer’s order cannot escape 
liability by reason of the fact that the drawer’s name is a 
fictitious one (S. 42). 

Distinction between maker of a note and an acceptor of 
a hill regarding liabilities \—“The distinction between the 
liability of a maker of a note and that of an acceptor lies in 
the fact that while the maker of a note is bound to pay accord¬ 
ing to the sense of the note, the acceptor is under no obliga¬ 
tion other than that created by the acceptance. 

The acceptor when he has accepted the bill of exchange, 
has acknowledged that he has funds of the drawer in his hands 
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to i^eet tiie bill accepted by Mm and Mace be.caanot relieve 
Ibijmself of liability by proviai^ that the drawer does not exist 
at all. Of coarse he can prove that the bill is drawn by a 
person other than the person purporting to draw (S. 117 
Indian Evidence Act I of 1872). 

The acreptor of a bill of exchange for the honour of the 
drawer being insirum ental in bringing the instrument into 
exiht(‘iu‘e is not allowed to deny the validity of the instrument 
as originally drawn by a holder in due course (S. 120). The 
a<*('e})tor cannot dtmy the capacity of the payee (S,121). 

Of indorser:—Because the indorser enters into a contract 
wth tlic indorsee and through him to all subsequent parties 
that the iustrinneut will be accepted by the drawee when duly 
presented and the accept^)!- or drawer will redeem it at matur¬ 
ity, he will be bound to compensate for any loss or damage 
<\aused to any subsequent holder, in case of its being dishonour¬ 
ed bv the <lraw(‘e, aeteptor or maker, ?>rovided he had due 
notice of sueh dishonour. But such indorser may escape such 
liability, only when his liability was excluded or made condi¬ 
tional in su<‘h indorstuneut. For example, he can exclude 
his persoiiid liability b,> an indorsement, .^ans recovrse. The 
indtirser may also exclude his liability entering into an 
independent contract. 

The indorser would bo liable to make payment upon such 
instrument after its dishonour, as if it was an instnmient pay¬ 
able on demand (S. 36), 

This liability of the indorser does not arise at all unless 
the person indorsing delivers the instrument to the transferee. 
The indorsement in effect means drawing ol a new bill. Notice 
of dishonour musi be given to the indorser before making him 
liable. 

If the holder of a negotiable instrument does any act 
which has the efl'ect of impairing or destroying the indorser^s 
remedy against a prior party, the indorser will be discharged 
from the liability to the holder to that extent. Under such 
cir(mmstances tlie holder will not be allowed to reserve his 
right against the surety (indorser) S. 40). 

Of prior parties: —The liabilities of parties to a negotiable 
instrumeni as betwwn themselves are regulated in the follow¬ 
ing manner:—Every prior party is liable to a holder in due 
(^ourse until the instrument is duly discharged (S. 36). The 
maker of a note or cheque, the drawer of a bill of exchange, 
until accepianc'e and the acceptor are all liable as principal 
debtor. The other parties are liable onlv as sureties for the 
drawer, maker or acceptor (S. 37). As betvreen parties so 
liable as sureties, each prior party is liable as principal debtor 
to each subsequent party (S. 38), 
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0£ a drawi^ of "dieqiie: —If the drawee of a cheque 
> (always a baaker) aiakes default in paying the amount oi the 
cheque, when there is a sufficient fund belonging to ,the 
drawer in his (banker’s) hands, he will be liable to compen- 
aate the drawer for any loss or damage sustained by him (S. 
31V The banker is under certain circumstances justified in 
refusing* payment even when there is sufficient funds of the 
drawer in his hands. As the relationship of the drawer and 
the drawee, that is the customer and his banker, is a con¬ 
tractual relation of principal and agent, such relationship 
will depend upon the particulai* nature of the agreement 
between them. And as such the drawee is not liable to the 
payee for dishonouring a cheque for which he can make only 
the drawer liable. 


Negotiation 

A promissory note, bill of exchange or cheque is said to 
be negotiated when it is transferred to a person in such a 
manner as to constitute that person to be the holder of it 
(S. 14), An instrument payable to bearer is negotiable by 
mere delivery thereof, but.if payable to order negotiation can 
be effected by indorsement and delivery (Ss. 46, 47, 48). 

Holder :—The person is the holder who becomes entitled 
in his own name to the possession of the same and to receive 
or recover the amount due thereon (S. 8). And hence it 
follows that a mere possession of an instrument does not make 
a person its holder. 

Holder in due course :—A holder in due course means any 
person who gets possession of a negotiable instrument, before 
it became payable, without having sufficient cause to believe 
the existence of any defect of title of the person through 
whom he derived his title. That is, (1) be must be the 
possessor of the instrument, if it is payable to bearer, or be 
the payee or indorsee thereof, if it is payable to order; (2) 
he must be such holder for consideration; (3) he must be such 
a holder before the amount mentioned in it became payabl^ 
(S. V)\ that is, when the amount mentioned in the instrume|^^ 
fell due. He should be a holder without having sufficier^^ 
cause to believe that any defect existed in the title of thll 
person from whom he derived his title. He must take the^ 
instrument honestly after carefully ascertaining whether 
there is any defect of title involved in it. If there be any 
circumstances which would excite the suspicion of a reason¬ 
able man, tbe holder is bound to make proi^r enquiries into 
those ei:Scum8tances, and ascertain that there is no defect of 
title. He is to see that the person from whom he is derivin 
title had a valid title to it. If he had any notice of f 
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defect of title at the time of his aeceptmg the instnmmtf 
hie right will ixot he protects. 

A person taking or accepting any instrument under any 
of the following circumstances will be presumed to have 
sufficient cause for making an enquiry as to the defect of title, ^ 
e.g., when the instrument is tom, or defaced, or pasted to¬ 
gether, or when the payee’s name in it appears to be altered, 
or erased, or when the instrument is without the signature 
of the drawer, or is otherwise defective. 

Who may negotiate :—^The maker, the drawer, the payee, 
the indorsee can negotiate an instrument (S. 51), unless the 
right to negotiate ia restricted by express words (S. 50), 

But a maker of a promissory note or a drawer of a bill 
of exchange cannot indorse the instrument unless it is made 
or drawn payable to his order or he, in the course of negotia¬ 
tion, be(‘omeH the holder of the instrument. Similarly no in¬ 
dorsement can bo made by any one unless he is the holder of 
the instrument i.e,, having a right to the possession of the 
document in bis own name and a right to recover the amount 
due thereon* When there are joint makers, payees or 
indorsees, all of them must negotiate. 

Negotiation may continue ad infinitum, until it is paid or 
discharged by the nuxker. drawee or acceptor at or after 
maturity (S, 60). 

Negotiation By Delivery :—Delivery is nothing but transfer 
of possession either actual or constructive. 

Delivery actual or constructive :—Actual delivery is the 
physical transfer of possession of the property from one per¬ 
son to another or to an agent on his behalf. In case of u 
constmetive delivery the instrument is not actually handed 
over to the payee or indorsee, but the delivery of possessioji 
is complete in law by an unequivocal declaration of intention 
to hold it on behalf of the payee or transferee. In case of a 
valid delivery there must be the intention of the transferor 
io pass the property in the instrument to the person to whom 
it is delivered (S. 46). 

Delivery by post :—Delivery may be made by post, but 
to have any effect it must be done at the request of the party 
or by an agreement with him. If therefore a document is sent 
without authority and is lost the title remains with the sender* 
and he is to bear the loss. (Thotappa Devanappa v, Umedmalji 
^ Bom, L.R. 604). If however the addressee expressly or 
mpliedly authorised such means of delivery, the sender is not 
liable for loss. 

Effect of transfer hy <ie?iver^:~Tho bearer of an instru'* 
ment who negotiates it by mere deliverv is called a transferor 
by delivery. When a transfer is made by mere delivery with* 
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oxnl any indors^ineiit, the naane of the kransferor is not on |^e 
document, consequently there is no priority of contract W- 
tween him and anjr subsequent transferee. He is not respon- 
siliHe tliereon to anv ^bsequent holder for dishonour. (V^jm 
^Kmiee T. Hvrsmkdas, 62 M.L.J. 339b His liability to 
hi^ immediate transferee is like that of a seller. 

But he warrants by implication to his immediate transferee 
-—a holder for value: — 

(a) that the signatures on the document are genuine. 

(b) that the instrument which he transfers denotes a 
legally valid and subsisting obligation between the 
parties, 

(c) that the parties whose names appear on the face of 
the document are competent to contract, 

j (d) that he is a lawful holder having legally valid title 
to the document and has a right to transfer by 
delivery. 

Delivery is essential to perfect the existence of any writ¬ 
ten contract and therefore so long as the bill of ('xcbange or a 
promissory note is in the bands of a drawer, maker, indorser, 
it is of no effect. A mere signature does not make a contract. 

Competency to deliver: Delivery must be made by the 
party making, accepting, or indorsing the instrument or by a 
person authorised by him on that behalf (S. 46). But the 
legal renresentative of a deceased person cannot negotiate an 
instrument by more delivery unless he indorses it, when the 
instrument was indorsed by the deceased but not delivered 

o7). 

Condtlional delivery :—An instrument may be delivered 
to any holder other than a holder in due course be., for valu¬ 
able consideration, conditionally or for some special purpose 
only and n(d for the purpose of transferring absolutely the 
property therein (S. 4(>, 3rd para). An instrument delivered 
on condition that it is not to take effect except in a certain 
event is not negotiable unless such an event happens; but if 
such a document is acquired by a holder for value without 
notice the negotiability is not restricted (S. 47 exception^ 
Itistmsnents tiegotiable by mere delivery:—A promissory 
note, bill of exchange or cheque payable to bearer is nego¬ 
tiable by the delivery thereof (Ss. 46 & 47)* 

BY INDORSEMENT 

Indorsement means the writing of one’s name (m the back 
if negotiable instrument with the intention of transferring 
ao Said docunlent. Indorsement is oompleted by delivery 
S. 46). * * 
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payable to or4ef is iiegotiatle by tbe bolder by mdoreeim^^ 
and delivery thereof (B. 4?8}. 

lndor$0t: —If the maker or bolder of a negotiable instru¬ 
ment signs the same, otherwise than as such maker, for the 
purpose of negotiation on the back or face thereof, or on a 
slip of paper annexed thereto, or so signs for the same purpose 
a stamped paper intended b> be completed as a negotiable 
instrument, he is said to indorse the same and is called the 
‘indoi’^er’ (S. Id)* 

IndoTnee : —If the indorser signs his name only, the in¬ 
dorsement is said to be 4h blank* and if he adds 'a directicm 
to pay the amount mentioned in the instrument to, or to the 
order of, a specified person, the indorsement is said to be **in 
full” and the person so specified is called the ‘indorsee* of 
the instrument (S. 16). 

Eifsentials of a valid indorsement ; —(a) It must be made 
by the maker or holder, or the drawer or payee or indorsee, 
(b) It must be made on the back or face of the instrument or 
on a slip of paper annexed to it (called allonge) when there 
is no room left on the bill, (c) It must be signed by the 
indorser. The spelling of the signature must correepona with 
the spelling found in the instrument and in case of joint- 
payees not being partners both must sign it. (d) The indorse¬ 
ment must be complete before its delivery. 

When an indorsement is made by the simple signature of 
the indorser without specifying any indorsee, it is called an 
indorsement in blank and it becomes payable to bearer. 

An incomplete or inchoate instrument (but stamped) may 
be indorsed (S. 20). 

Kinds of Indorsement {a) Indorsement in bUmk: —^An in¬ 
dorsement is said to be in blank when the indorser merely 
signs the instrument without mentioning the name ot the 
person in whose favour the indorsement is made. The effect 
of such an indorsement is that so long as it continues blank, 
the, the property in the document may be passed by mere 
delivery, as if it were payable to bearer tSs. 16 (1), 64). 

(b) Indorsement in full :—But if the indorsement is noti 
only signed, but also contains the name of a person in whose 
favour or to whose order the indorsement is made, it is said 
to be in full (S. 16 (1) ). 

A document indorsed in blaxtk may be afterwards indorsed 
ip full, sucb a negotiable instrument remains transferable by 
delivery with regard to all parties prior to such indorsemenli 
in full. The indowr in full cannpt be sued by anyone 
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the i^reon ia trhose favour it is indorsed in full or anyone 
deri^ung title through such an indorsee (Ss. 49, 66), 

(o) Re^tfictive indorsement \—^Although the general rule 
is ihat a holder of a negotiable instrument is entitled to 
transfer the same to others by further negotiation, negoti¬ 
ability can be restricted by express words^ either (t) making 
the indorsee an agent of the indorser for some special purpose 
or to receive its contents for the indorser, *Tay X for 
my use, or, on my account, or for collection’^; (it) prohibiting 
further negotiation, ‘"Pay X only”; (tit) vesting the 
title in indorsee in trust for, or for the use of some other per¬ 
son, e.y., ""Pay X for the account of Y”, or "‘the within must 
be credited to Y”. 

But the following instances of indorsements do not restrict 
negotiability: — 

“Pay 0”, “Pay C value in account with the Oriental 
Bank”, or "‘Pay the contents to C, being part of the 
consideration in a certain deed of assignment execu¬ 
ted by C to the indorser and others” (S- 50). 

{d) Conditional indorsement :—^Ordinarily an indorser, by 
his indorsement binds himself, to pay only on the occasion 
of the document being dishonoured. But the indorser can on 
indorsement attach some conditions to alter his own liability. 
Ho can by express words (i) exclude his own liability; (u) 
make his liability dependent upon the happening of some 
contingent event; or HU) make the right of the indorsee to 
receive the amount depend upon any contingency. The con¬ 
ditions annexed by the indorser may be condition precedent or 
subsequent. If it be precedent, until it is fulfilled no right 
to recover the amount passes to the indorsee, and if it is a 
condition subsequent, the right of the indorsee is defeated on 
the happening of the condition. 

When the indorser of a negotiable instrument signs his 
name adding the following words: — 

""Without recourse”, or “Pay to A or order if he 
attains 21”, or “jPay to A or order unless before 
payment I give you notice to the contrary”, it is a 
case of conditional instrument <8. 51). 

Conditional indorsement differs from restrictive ones in 
that while in the former negotiability is not affected, but tbe 
duties, obligations of the indorser axe qualified; in the latter 
the negotiability is curtailed. 

{e) Partial indorsement :—A negotiable instrument cannot 
be indorsed for part, t.e., the indorsement cannot be made in 
terms for lees than the sum appearing to be due on the docu¬ 
ment transferred. But if the amount of a negotiable instru¬ 
ment has been paid in part, it may be indorsed for the residue* 
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{Jad^Jwmd V. Safdat Singh^ 44 I-C, 364), but suck part-pay- 
ment should be indorsed on the instrument and then only it 
oan be negotiated for the balance (S. 66). 

l^ect erf indorseinetit:— By an indorsement and delivery 
thereof the indorsee is clothed with a number of rights*-- 
(1) the right to recover the amount from the acceptor, (2) the 
right to demand payment of the same on due date, (3) the 
right to recover from the indorser on dishonour, (4) the right 
of further negotiating the bill, (5) the right to the possession 
of the document. 

Negotiability of instnunent obtained by fraud, etc.: —By 

negotiability the holder in due course gets the property in the 
instrument clear from all previous defects. So when an ins¬ 
trument is obtained by fraud or by the commission of an 
oflfence, or for an unlawful consideration, or when it is lost, 
the poBsesfeor or indorsee from the finder or from the person 
guilty, does not acquire an> title to the amount mentioned 
therein. But if such possessor or indorsee is a holder in due 
course or cl aims through a holder in due course, his right to 
the amount stated therein is perfect and complete (S. 58). 

Unlcnrful connderatwn: —^The consideration or the object 
of an agreement is unlawful when it is forbidden by law or is 
of such a nature that if permitted, it would defeat the provi¬ 
sions of any law or is fraudulent, or involves or implies injury 
to the person or property of another or the Ck)urt regards it as 
immoral or opposed to public policy (S. 23 ol the Contract Act). 

Forged indorsement :—So far as an instrument with forged 
indorsement is cxincernecl, a holder in due course for value gets 
a good title only when the foi;ged indorsement occurred at 
some intermediate stage of its negotiation. But when the 
signature and indorsement of the maker or the drawer or ac¬ 
ceptor are forged the instrument is incomplete and inoperative 
and, as such, even when it comes to the hands of a holder in 
due course he cannot have any title based on such forged ins¬ 
trument. {Bankubthan v. Secretary of State^ 36 Cal. 2239), 
But the drawee is discharged by payment in due course on the 
amount of a cheque payable to order when it is purported to 
be indorsed by or on behalf of the payee (even though such 
indorsement might have been forged) (S. 85). 

Dishonoured instrument: —^When a person obtains a nego¬ 
tiable instrument with a notice of its dishonour, he cannot 
claim the privileges of a holder in due course, that is, he can¬ 
not claim pavment of the amount of the instrument, but will 
have the rights as against other parties, which his transferor 
possessed (S. 59). Thus after its dishonour it ceases to be a 
negotiable instrument. 
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OTeJ*-dm tmtrument : —The holder pi an i^strumeni afteif 
it hm become O'ver-due doea not acquire the rights of a holder 
in due course, as the instrument ceases to be a negotiable ins- 
trumeqt after the expiry of the date of maturity. He pos- 
<^essei only the rights which his transferor himself possessed as 
against other parties (S. b9). But in case of an accommoda^ 
tion note or bill the holder after maturity may claim the 
amount of the note or bill from a prior party. 

After payment at raaturity :—A negotiable instrument 
('eases to be negotiable at all after payment or satisfg^iion of 
it by the maker, drawee or acceptor at or after maturity. But 
its negotiability is not stopped by any payment before matur¬ 
ity (8. 60), i.e., an innocent holder for value cannot suffer by 
such plea of payment. {Mvthv Reddi v. Velu^ (1916). 
107). 


PRESENTMENT 

The payee or the holder of a negotiable instrument has 
< ertain lorinalities to perform before he can claim payment. 
The first ot such formalities is presentment. 

Presentment is the presentation of the document to the 
drawee, maker or acceptor, in order to fix the liability upon 
the individual <^oncerned. There are two kinds of presentment 
—presentment for acceptance and presentment for payment. 

(A) Ptesentment for acceptance of bills of exchange:—In 

respect of other instruments presentment for acceptance is 
not necessary. A bill of exchange payable after si^^ht must 
be presented for acceptance to the drawee oi his duly authoris-^ 
ed agent or his legal representeftive or assignee (Ss. 61 and 75). 
Every bill of exchange doe^ not require such presentation— 
thus bills payable on demand, payable a certain number of 
days after date or a payable on a certain date need not be pre¬ 
sented at all. \Nand Lai v. Firm Gvlah Hai, 71 I.C. 610)* 

The piesentment for acceptance is compulsory to fix the 
date ot payment in case of bills payable after sight or payable 
a (certain number of days after acceptance. 

Object :—It is however advisable in all cases to get the 
bill af'cepted, as by such acceptance the liability of the drawee 
18 secured on tlie bill, Sucb an acceptance is for the benefit 
of both the drawer and of the holder—the drawer by receiving 
e«^ly notice of dishonour may get back any of his effects lefl 
with the drawee for meeting the bill—^the holder secures the 
immediate Uabilitv of all the parties as refusal of acceptance 
amounts to refusal to pay and thus the bill becomes dishon¬ 
oured by non-payment. 
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Thiai presentment for aoceptanoe, iir tha 

absence of any contract to the ©ontr^y h applicable to Ihe 
hondifi as well. (Shmumm^mn v. CMnnmami^ 14 itad. 470). 

Pfemntjnent 6y whom and to '-^The presentment 

for acceptance should be made by a person entitled to demaird 
acceptance, it be made by the holder personally or by an 
agent employed oy him to procure acceptance. (Guaranty 
Tfvst Co, of New York v. Hnnnay, tl9l8J 2 K.B, 623). 

The presentment is to be made to the drawee or his duly 
authorised agent or to the legal representative if the drawee is 
dead. (S. 75), 

Presentment hy Po<t :—When authorised by agreement or 
sanctioned by usage, presentment for acceptance may be made 
through post, but it must be made by a regi$tere<l letter (S. 61). 

Time for presentment :—A bill is to be presented for 
acceptance in business hours on a business day (S. 65). The 
expression ‘business hours' is not defined by any of Indian 
Statutes. Therefore the meaning is to be ascertained from the 
custom and usage of the locality. Business day not only ex* 
eludes public holidays but also any day in which by custom 
business is suspended. 

The bill must be presented without unieasonable delay. 
In considering wliat is unreasonable delay the facility of com¬ 
munications between the parties should be considered. {Mnlty 
Lai V. Choga ^fvlL H (hd. 344). In determining the question 
%}{ reasonable time the interest of the drawer, the indorser aa 
well as the holder are to be worked to. The former two per¬ 
sons are interested in acceptance being made immediately 
because that puts a limit to the period of their liability. It 
is a question of iu(‘t to be determined having regard to the 
nature of the instrument, and the usual mode of dealing with 
them, and in calcailating such time public holidays are to be 
excluded (S. 105). 

But delay in presentment for acceptance may be excused if 
it is due to causes beyond the control of the holder and not 
imputable to his default, misconduct or negligence. And as 
soon as such (‘ause of delay is removed presentment must be 
made within a reasonable time (S. 75A)* 

In default of .such presentment no part> to the instrument 
is liable thereon to the defaulting party (S. 61). 

Time for acceptance drawee is entitled to have 48 

hours' time exclusive of public holidays for considering 
whether he will accept the bill or not (S. 63), 

But if mote than 48 hours' time is gicen all previous par¬ 
ties not consenting are discharged from their liability (S, 83). 
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Pla-ce of place \i|ilea» it h ‘expressly 

meatioEedi in the bill, is immatenal. 

But if the drawee cannot be found after a reasonable 
search within reasonable time, or at the due date, aft the 
may be, the bill becomes dishonoured (S. 61). 

Effect of non-acceptance : —^When a bill is duly preftent||||ft 
for acceptance and is not accepted within 48 hours allowed^ 
the holder may treat it as dishonoured by non-acceptanc4* ^ 
When the drawee is incompetent to contract or the accept-^ 
ance is qualified, the bill may be treated as dishonoured 
(S. 91). 

ACCEPTANCE 

Acceptance may be defined as the sij:^nification by the 
drawee of his assent to the order of the drawer. (Cf. TW 
English Bills of Exchange Act, S. 17 (1), 45 and 46 Vic. o. 
61). If the drawee chooses to accept he must do so on the 
instrument itself, by signing on it and delivering the instm** 
ment to the holder or by giving notice of such signing to thft 
holder or some person on his behalf. 

Requisites of a valid acceptance: —(a) It must be written 
on the bill itself. The acceptance has also to be signed by 
the drawee or by his agent. The usual mode of accepting for 
the drawee is to write the word ‘accepted’ across the face of 
the bill and then to put hie signature under it. Mere signa- 
ture is sufficient, even if no additional words are used. In 
case of hundiB on pnx)f of usage oral cuxeptance is valid. 
(Gurdas v. Khemchand, 13 Lah, 31). 

(b) Acceptance is not complete until the accepted bill is 
delivered over to the holder or notice' of such tu ceptance is 
given to the holder or to his agent. 

Re^wcation of acceptance: —At any time before delivery 
or notice to of acceptance to the holders the acceptance may 
be cancelled. But once the acceptance is cximmunicated to 
the holder it cannot be revoked, even wdth the consent of the 
holder, because the drawer and the indorsers have acquired 
an interest in the acceptance. Death of the drawer does not 
operate as revocation to the bill and it may be accepted by 
the draw^ee, although he has knowledge of the death of the 
drawer, because death cannot vary the rights and liahilities 
of third parties. 

Who may accept: —The following persons may accept a 
bill of exchange, (a) The drawee, or all or some of several 
drawees when there are more than one drawee. An acceptance 
by one of several drawees will bind him alone by such accept¬ 
ance. But one of several drawees may bind others when he 
haa special authority from them to do so. When the several 
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drawees are partners of a firm, acceptance by any one of them 
^ will bind the firm when the acceptance is made in the name 
(S* 34). 

,, ? (b) A drawee in case oi need. He is a person who is 

„ in the bill to be resorted to for acceptance or for pay- 

upon the refusal by the drawee to accept it (8, 33). 

' (c) An acceptor for honour (S. 33). 

0) The authorised agent of any of the abovenamed persons. 

^ Kindi! of acceptance :—Acceptance is of two kinds—un¬ 
conditional and qualified. If the drawi^ of the bill chooses 
^ acwpt, the holder is entitled to require an absolute and nn- 
Oonditional acceptance. And unless it be so accepted he may 
tireat the bill as dishonoured and protest accordingly. 

But he may take a qualified acceptance if he likes, and if 
ho does so he takes risk and discharges all parties prior to 
l^tnself unless he obtains their consent. By taking a qualified 
neeeptance the holder viines the contract of the drawer and 
ifiie indorsers, who contracted that on presentment of the bill 
to the drawee and in case of his refusal they themselv^ would 
pay the bill. 

Qualified acceptance :—The following are the various 
forms of (iualifie<l acceptance. 

fl) When acceptance is conditional, i.e., when the accept* 
ance makes the payment of money dependent upon the hap¬ 
pening of an e\ent, such aii acceptance may be of the follow¬ 
ing forms: ‘^payable when m funds’^ or ^^to pay when a 
cargo consigned to me is sold.*^ 

(2) Partial acceptance is one by which a part only of the 
sum ordered by the drawer in the bill is accepted, 

(3) When it is qualified as to locality, i.c., when the 
acceptance mentions that payment is to be made only at a 
particular place or to a place different from the place mention¬ 
ed in the instiniment and there only. But when there is no 
place mentioned in the bill, if the acceptance makes the 
money payable at a particular place, it will be treated as 
general acceptance, but where it expressly states that the bill 
will be paid at the place noted in the bill and not otherwise 
or elsewhere it will be a qualified acceptance. 

(4) When it is qualified as to time, t.e., when the accept¬ 
ance makes the money due payable at a time different from 
that mentioned in the order. 

(5) Acceptance by some only of the drawees. If the bill 
is drawn on two or more persons not partners, acceptanc/e ia 
not complete unless all of them sign their acceptance. If the 
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drawees are partners aeoeptance by one will be treated as the 
acceptance of all. 

The general effect of sucli a qualified acceptance i« that 
it may be avoided by the assent ol the previous interested 
parties. Ail the previouvs parties wliose consent has not been 
obtained to such a(‘ceptaiice are dwdiarged (S. 8C). 

(B) Presentment for payment:— All negotiable instruments 
should be presented for paynieut at maturity, a promissory 
note to the maker, a bill of exchange to the acceptor, and a 
cheque to the drawee, by or on behalf of tlie drawer (S. t>4). 

Presentment for payimmt may be made also to the duly 
authorised agents of tiie maker, aia^eptor and dravvet*, or in 
case of the death of tlie ab<nementioned ])ersons to their legal 
represeutatiye, and in case of insolvency of the ]>ariy to his 
assignee (S. 7o), 

Presentment for payment requires that the document itself 
must be exhibited to the person from whom payment is de¬ 
manded, and to be delivered forthwith to the part,^ on being 
paid. Anybody making the payment ‘‘has a right to the 
possession of the instrument for his ow'n sf'curity and as It is 
voucher/’ 

Presentment by post :—Presennnent may be made by post 
w’hen such mode is agreed to by the parties or is in acrwdance 
with the usage. 

Time jmr presentment :—In all ca8e« presentment must be 
made during the usual hours of business of the maker or the 
acceptor, and in case of cheques within the banking hours 
(S. 65). 

A promissory note or bill of exchange payable at a specified 
period after date or sighl must be presented for payment at 
maturity (S. 66). A promissory note payable by inkalments 
must be presented for payment on the third day after the 
date fixed for payment of each instalment, i,(\, three days of 
grace are allowed (S. 07), 

Presentment of bills of exchange and ])romisbory note pay¬ 
able on demand must be presented for payment within a 
reasonable time after it is received by the holder. 

Negotiable instrument payable on dfmmnd :~I>emiau\ hills 
and notes are to be prevsented within a reasonable time after 
they are received by the Jiolder (S. 74). But a promissory 
note payable on demand and not payable at a specified plm'e 
need not be presented at all 6 S. 64 exception). 

^ Ife^isonable time: In determining reasonable time regard 
IS to be had of the nature of the instrument and the Usual 
course of dealing with respect to similar instrument (S. 105). 
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Presentment of chequy,—K cheque *nust be presented at 
the bank npon which it" is drawn before the relation between, 
the drawer and his bunker is altered to the prejudice of the 
drawer, otherwise the banker will not be liable (S’. 72). A 
cheque must be presented within a reasonable time alter deli-* 
very thereof to charge any other person except the drawer 
(S. 73). if that is not done and there is considerable delay, 
the cheque is regarded as a stale one. The reasonable time 
in order to fix the liability of the indorsers of a dieoue is cah 
ciliated from the time of the delivery of the cheque by such 
indorser, while in case ol a bill of exchange reasonable time 
is calculated from the receipt of the bill by the holder. 

Place of presontment: —^An instrument made, drawn or 
accepted payable at a specified place and not elscAvliere must 
be presented at that place (Ss. 08 and 09). If no such place 
is mentionecj the note or bill must be presented at the place of 
business, it any or at the usual residence of the maker, drawer 
or acceptor Ub the may be. But if he has no known place 
of business, or fived residence, presentment may be made 
wherever he can be found (S. 71). 

Effect of default: —In default of presentment the other 
parties (i.c., the drawers and indorser of the bills and cheques, 
and indorser of notes), on the instrument are discharged from 
their liabilities to the holder, Their liability being conditional 
upon the presentment of the instrument, their liability is dis- 
,charged if the condition is not fulfilled. 

Delay in presentment ejtcusedi-^Wlien the delay in pre¬ 
sentment for acceptance or payment is caused by circumstances 
beyond the control of the holder^ and not due to his default, 
misconduct or negligence, such delay will be excused (S. 75A). 

Moratomun : —The legislature of a country may pass law^s 
in times of emergency imstpooing for a specified time the due 
dates of bills of exchange and other obligations. The delay 
for this speidfied time (? e , the period of grace allowed by 
such laws) is called Moratorium* When the maturity of any 
instrument falls within the period of moratorium, the delay 
for presentment caused by it will be excused uplo the last day 
of sm*h moratorium. 

Presentment for payment unnecessary: —In the following 
emm there need not be any presentment for payment as the 
instrument will be considered as dishonoured at the due date 
for presentment in such cases: — 

(a) When prevented ly-Whm the maker, drawee or 
acceptor intentionally prevents the presentment, 
for example, presentment is excused when the 
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drawer refuseB to grant a duplicate of a lost 
^ hundi. (Udho Ram vi Hsmraj, 1924 

Lah, 198), 

(b) When bviiness place closed .—^Vhen the instruTOent 

is payable at the jdace of business of the maker, 
drawee or acceptor and such business is closed 
during the usual hours on a business day. In 
such a case the holder need not present it at his 
usual residence though section 70 allows for alter¬ 
native presentment either at the place of busi¬ 
ness or at the usual residence. 

(c) When the party cannot be found. —When the instru¬ 

ment is payable at a particular place and the 
holder presents himself there but neither maker, 
drawer, acceptor nor any agent attends the place 
ftu' payment during the usual hours of business. 

(d) When the person liable for payment cannot bo 

found in case of an instrument which is not 
specifically made payable at any particular 
place, 

(e) When the right is waived. —When any party liable 

for payment agrees to waive his right of present 
ment. A party may so waive his right by in¬ 
dorsing in the following terms:—‘^Presentment 
and protest waived'\ or “presentment waived'', 
or “notwithstanding non-presentment." 

(/) Again presentment is waive^l if the party after 
knowing that the instrument had not been pre¬ 
sented though it became mature, makes a part 
payment or promises to pay the whole or part or 
otherwise waives his rights to take advantage of 
absence of presentment. Waiver may not only 
be express, but may also be implied, and may 
be done by the authorised agent also. 

ig) When no damages to the dratver: —Presentment 
may be excused so far as the drawer is c‘on<‘erned, 
if it proved that the drawer could not have 
suffered damage for the non-payment, {Gayadin 
V. Sriram, 39 AIL 364L For example, in the 
following cases it can be presumed that the 
drawer suffered no damage for non-presentment 
and as such the non-presentment is excused, 
where the drawer and the drawee are the same 
person, or when the holder knows and iKilieves 
that payment will not be made for want of funds 
of the drawer in the hands of the drawee, or 
where the drawee is a fictitious person (S. 76). 
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ih) No presentment is necessary in case of a jpromissoi^ 
note payable on demand and not payable at 
specified place (S, 64 Exceptions). 

(i) When drawer and the drawee same :—^Wben the 
drawer and the drawee are the same person, the 
holder may treat it as a promissory note, in which 
presentment is not necessary. {Lachmajn Prmad 
V. liamchandra, 51 I.C. 850). 

0) When drawee is fictitious, presentment is not 
necessary, because no demand can be made. 


DISHONOUR 

Dishonour of an instrument may take place either by non- 
ac^ptanc^ or by non-payment. The holder must give notice 
of such dishonour to all other parties whom he intends to make 
liable under it for such dishonour, but in certain cases notice 
of dishonour need not be given. 

Dishonour by non-acceptance : —A bill of exchange is dis¬ 
honoured by the drawee or one of several drawees not being 
partners in the following instances: — 

{a) If the drawee fails to accept the bill within 48 
hours of presentment for acceptance, or refuses 
to accept, the bill becomes dishonoured at once. 

(5) When the drawee seeks to qualify his acceptance 
the holder may treat the bill as dishonoured. 

(c) In cases where presentment is excused but the bill 
remains unaccepted, it is dishonoured. 

The following are cases when presentment for acceptance 
is not required : — 

(i) When the drawee is a fictitious person. 

{ii) When he cannot be found on reasonable search. 

(iii) When the drawee is incompetent to contract. 

(iv) When the drawee becomes bankrupt or dead (S. 91), 

A drawee in case of need may accept and pay the bill with¬ 
out previous protesi. This is an exception to the general rule 
that there must be a previous protest before payment by the 
acceptor (S. 116). 

Dishonour by non-payment :—A bill of exchange is dis¬ 
honoured when after its acceptance it is presented for payment 
on maturity the acceptor fails to make such payment. A pro¬ 
missory note is dishonoured when its maker fails to make pay¬ 
ment on the duo date. Similarly a cheque is dishonoured when 
th^ drawee or banker refuses to pay the amount (S. 92). An 
instrument also becomes dishonoured at the due date for pre- 

21 
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whm no actual presentment for payment in nectary 
under certain circumstances (see the circumstances previously 
mentioned as to when presentment is unnecessary, Sec, 76)* 

Drawm in case of need: —A bill, wherein a drawee in 
case of need is named, is said to be dishonoured, only when it 
has been dishonoured by such drawee. That is, the bill must 
be presented to such drawee for payment (S. 115). The effect 
of this section is to make the presentment to the drawee in 
case of need obligatory on the holder; and the drawer is 
absolved from liability on the bill if it is not so presented. 
{Bahadur Chand v. Ghulah Eaiy 11 Lab. 3). 

Distinction between dishonour by non-acceptance and non¬ 
payment: —The consequences of both kinds of dishonour are 
the same, in both of wdiic'h an immediate right of action arises 
agjiinst the drawer and tlie indorsers. The only point of differ¬ 
ence between them is that on dishonour by non-acceptance no 
right of action accrues against the drawee as he is no party to 
the instrument, bat in the case of dishouour by non-payment 
the drawee is liable as he has become a party by accepting 
the do^mment. 

Notice of dishonour: —In case of a negotiable instrument 
being dishonoured, the bolder or the party remaining liable 
on the instrument must give notice of the fact promptly, to 
all other parties whom the holder seeks to make liable on the 
instrument (S. 93), 

It is safer for any party receiving such notice to give 
notice on his part to any prior party whom he intends to make 
liable, because the holder may have omitted to give notice to 
such party and in that case if he does not give such notice his 
remedy will be lost (S. 95). When an instrument is dishonour¬ 
ed, and it is presented through the agent of the holder and 
the agent gives notice of the dishonour to his principal who 
again gives notice to all prior parties?, in such a case the agent 
is entitled to tlie same time for giving notice to his principal 
which the holder himself would have been entitled to, and his 
principal on his part will be entitled to a further like period 
for giving notice (S. 90). 

Form and contents of notice: —Notice of dishonour may 
be given to a duly authorised agent of the person to whom it 
is intended to be^ given or in case of his death to his legal re¬ 
presentative, or in case of insolvency to bis assignee (S. 94). 
When the party giving notice is ignorant of the death of the 
person to whom the notice is given, a notice addressed to the 
dead person will be suflScient (S. 97). 

The notice may be oral or written and may be in any form. 
But it must be given within a reasonable time at the place of 
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himnesB or at the residentie of the party for whom it is intend** 
ed. If it is sent by post, it is sufficient if it is properly 
addressed and put into the poet box. 

It must inform the party that the instrument has been 
dishonoured by non-acceptance or by non-payment and he wilt 
be liable thereon (S. 94) 

Default of notice :—If the notice of dishonour is not duly 
given, the drawer and the indorsers are discharged from the 
liability as we have seen that the liability of the drawer (S. tiO) 
and that of the indorser (S. 35) arise only when notice of dis¬ 
honour has been given to them. 

Notice of dishonour is unnecessary :—A notice of dishonour 
is unnecessary in the following (fuses:—(1) When the party 
who is entitled to notice disposes or waives his right to get 
it, c,^., when the instrument contains the following statement 
‘^Notice of dislionour waived.'^ (2) When the drawer himself 
had stopped or put impediment on payment to the holder. 
(lU Wlieii the party to be charged by notice does not suiter any 
damage, c./;., where the drawer having a balance of Its. 590/- 
only <tt his hrnih draws a cheque fur Its. 800/- and it is dis¬ 
honoured, he is not entitled to any notice. (4) When the party 
to whom notice is 0) be given cannot be found alter due search. 
(5) When the party giving notice is ior any reason unable 
without any fault oi his own to give it. ^(>) When the acceptor 
is the same innson as the drawer, no notice to the drawer is 
net'cssary. This is so even when the acaeptor is one of the 
drawers. (7) Tu (*ase of a promissory note which is not nego¬ 
tiable. (8) When tlu* party entitled to notice promises uncon¬ 
ditionally after knowing the facts to pay the amount (S. 9^) 

IfeasonabJc time :—Notice of dishonour must be given 
within a reasonable time. 

In determining a reavSonaWe time the nature of the instru¬ 
ment and the usual course of dealing with ies]>ect to similar 
instrument, must be taken into couvsideralion, and in compnt- 
ing such time public holidays shall he excluded (S. 105) 

If both the holder and the party to whom notice of dis* 
honour is given, carry on bnsiness or live in different places, 
notice despatched by the next post or on the day next after 
the day of dishonour is to be deemed within reasonable time 
But if they live or carry on business in the same place it must 
be posted in such a time so as to reach its destination on the 
day next after the day of dishonour (S. 106). 

Any prior party intending to give notice of dishonour to 
his prior parties will have the same time as he would have had 
if he had the holder (S. 107). 
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Noting:— As soon as a note ox bill is dishonoured, the 
holder has an immediate right against the drawer and the 
indorser. But to enforce that right due notic^e of dishonour ia 
to be given (S, 30) Noting and protest provide convenient 
mode of authenticating the fact that a document has been dis¬ 
honoured- 

Besides giving notice of dishonour to prior parlies the 
holder may cause the dishonour by non-acceptance or non¬ 
payment to be noted by a notary public upon the instrument 
or upon a paper attached thereto within a reasonable time of 
dishonour specifying (a) the fact of <lisbononr; (b) notary’s 
initials; (c) the date of dishonour; (d) the reasons thareof; (e) 
reference to the notary’s register; (/) the notary’s charges; 
(S. 99). % 

Advantages of Noting:—(1) Notary being a person well- 
acquainted with such transactions may direct the holder to 
pursue the proper course and may be a convenient witness of 
the presentment and dishonour in a suit. 

(2) Secondly, this practice being of general use, if it il 
not done, suspicions about some irregularity is roused. 

(3) Thirdly, presentment and dishonour may be traced 
from the register in the notary’s office. 

(4) In case of loss of the original, a copy can be obtained 
from the notary’s office. 

Notary public: —Notary public includes any person ap¬ 
pointed by the Provincial Government to perform the func¬ 
tions of a Notary public under the Act. The Provincial Gov¬ 
ernment appoints Notaries Public under sections 138 and 139 
of the Negotiable Instruments Act and makes rules for the 
exercise of their functions. A Notary Public is to attest or 
authenticate documents or contracts as wanted by the public, 
to preserve them in better custody, and supply copies of the 
same when required. The principal duty of a Notary Public 
18 to make a note of dishonour by non-acceptance or non-pay¬ 
ment of any bill of exchange, or non-payment of a promissory 
note, and to note a protest, and grant a certificate of such 
protest (S. 3). 

Appointment and functions of Notary public : -—The Central 
Government may appoint any person by name or by virtue 
of hiB office to be a notary public and to exercise his functions 
as such within any local limit (s. 138); and may make rules 
for their guidance and control and fix the fees payable to 
them (s. 139). 

Notary public is to keep books for recording declarations 
of payment for honour (S. 113). He shall register notings and 
protests. He shall ‘*keep a substantial blank book in wKich 
to enter copies of all the letters which he may write for pre- 
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imting billa tor acceptance or payment or for better security; 
of all bills, noted or protested or paid for honour together with 
all the indorsements thereon (including that made by them^ 
selves to the effect that the bill has been noted or protested for 
non-acceptance or non-payment or want of better security); 
and of all protests made by himself and of all declarations 
made by payees for honour. He shall, further upon examina¬ 
tion of each entry in the book, put his signature thereto, and 
where demand of an acceptance or payment or better security 
was made by a clerk shall cause him to affix his signature also 
to the entry relaiing to the demand. This book shall be 
known as the Notarial Register. He shall allow inspection 
of his Register not more than twice a year by the District 
Judge or any officer appointed by the Provincial Government.'' 

Protest:—A protest is a certificate granted by a notary 
public after noting the cause of dishonour within a reasonable 
time (s. 100). Such certificate is to bear a ‘notarial’ stamp 
(s. 100). 


Protest for better security : —A holder of a bill of exchange 
mat even before its maturity cause a notary public to demand 
better security, when the acceptor becomes insolvent or his 
credit has been piibiicdy impeached. And upon refusal by the 
acceptor within a reasonable time to furnish better security, 
the notary public is to grant a certificate noting the fact of 
such refusal which is known as a protest for better security 
(s. 100). Though a protest for better security does not entitle 
the holder to tarn to the drawer and the indorsers for pay¬ 
ment, yet upon suc^h protest the bill may be accepted for 
honour after such protest. 

Contents of protest:— ^A protest must contain each of the 
following particulars;—It must contain (a) either the instru¬ 
ment itself or a literal transcript of the instrument; (h) the 
name of the person for whom and against whom the instru¬ 
ment was protested; (e) a statement that payment or ape" 
aiice or better security as the case may be, has been d ^ voider 
of such person by the notary public, with the drawn 

answer or a statement that he gave no answer or 

not be found; (d) the place and time of d> 
place and time of refusal to give better , , 

cription of the notary public; (f) in the f iBstrument 

for honour or of a payment for honcfi against any 

by whom, and that of the persoiU;«;,t«/ carrr 

in which, such acceptance or po|l^t£ 

(g. 101), become parties to the 

Xotic, ot 88.1. 

paw ^ l,w, potiM of 4 a.“ ' 

notice of dishonour. 


pulsory by law, notice of 8||^.v ^ a ' 

notice of dishonour. SuHi, iB^th« fl«i« ’ ^ ^ 

manner and circumstanljayment 
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even be ji^iven by the notary pubkn (s. 102)* This is so in 
of certain foreign bills when the law of the place where it is 
drawn requires it (s 104). 

Protest may be waived in the same way as dishonour, 
either by expressly dispensing with it or by subsequent pro¬ 
mise to pay the amount of money due under the instrument, 

Vqte of protet^f: —^Wheu a protest is lequired to be madi^ 
within a certain time, it will be sufficient when it has 
noted within that time. For a protest relates back to the 
of notin^> (s. 104AV ^ 

Place of protest:— Wlien a bill is drawn at one place 
18 made payable at some othei place and is dishewnoured fejf 
non-acceptance at tlie latter j>lace, it may be protested lof^ 
non-payment at the place specified for payment (s. 103)* ^ 

Noting and protest are not compulsory, it depends upon 
the option of the holder, it is compulsory for foreign billlt 
(S. 104). Cheques are excluded from this proc edure as Ss, 3# 
and 100 do not mention the ease of clieqties. 

Discharge of parties from UabiUties 

Discharge of liabilities takes place by payment of tho 
amount due on the instrument. Any party to the iusti'umenk 
may pay the amount due to the holder and take up the instrt^ 
ment thus discharging the liabilities of one or more partiet^ 
(S. 78), but the liabilities of others will stand »o long tho 
document itself is not discharged. ^ 

(1) By payrnevt: —The complete discharge of a negotiabl#^ 
instrument takes place only when payment is made to th^ 
holder of the instrument by the maker, drawee or the acceptor 
at or after maturity (S. 81). In case of instruments payublo 
to bearer, a discharge may take place even though ^aymOBflf 
made to the holder but to any person in possession (S* 
is 

hoMer :—^The parties to an instru- 
Dxotest (S 3 )'^"^^barged from their liabilities by the laches 
^ ' . ' \ in presentment for acceptance when it is 

Appointment presentment for payment (Ss. 61, 84). 
Government may l f i • 

of his office to he a dishonour to the person who w 

as su< h within any locaF’ent, relieves him of the liability, 
for their guidance and coijj^ex «« not discharged either by 
them (s 139). notice (S, 93). The drawer 

Notary public is to keep \of his liability by mere non- 
of payment for honour (S. 113).dnrd«8onable length of time 
protests. He shall “keep a sub«(^when he actnaUy spffew 
to enter copies of all the letters w^ to the extent of such 
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(3) By tmmll&tLon : — If tte lioUer cancels acceptor** or 
name with the intention of discharging him, thott 
the latter*8 liability to the holder or ahy party claiming unde^ 
such holder, will be discharged (s. 82 {a) ). And in such h 
case the discharge of an acceptor or an indorser will have the 
efteci of discharging the liabilities of other parties who had 
a right of recourse against the party thus intentionally dis- 
40). 

\ It is to be noted that when a party is discharged by can- 
^:;tion there must be that intention on tlie part of the party 
ider) cancelling, and such cancellation must distinctly 
on the body of the instrument itself. If the cancella* 
k done by miskihe, it cannot operate as a discharge. An 
-^iension of time, by consent of parties, does m»t operate as 
4 ctocellation {Coa^ & Co. v. Pestongt & Co., 50 Bom. 656). 

Cancellation of the name of a party on the instrument 
"^wCharges not only that party but also all subsequent parties 
have a right against the party whose name is cancelled. 
1 (4) By release: — ^The holder may also discharge in any 

v^Hartlier manner than by way of cancellation. Such cUschorge 
take place by agieeiuent to release, or in any other way 
ny Ivhich a release can be inferred. For example, an instru- 
may be discharged if the parties so intend by the 
f iX^cution of a new one, or by part satisfacton (s. 82 (b)). A 
i^iioharge by renunciation must be distinct and clear. 

A discharge can also be effected by any agreement be- 
<|jXeen tHe parties under Ss. 62, 63 of the Indian Contract 
either to substitute a new contract or to accept part 
yXJJtoent. 

(5) Bucharge by operation of law : —A discharge may 
take place by the insolvency of debtor, or by lapse of 

S s fixed for enforcing tlie remedy, or by merger of the 
tflimeni by the passing of a decree thereupon 
^ (6) Discharge of parties takes place also when the holder 

of a bill of exchange allows more than 48 hours to be drawn 
for deliberation whether he would accept or not (S. 83), or 
takes qualified a(M>e}>tance or one limited to part of the sum 
mentioned in the bill. (S. 86). 

(7) Any material alteration of a ne^ptiabl© instrument 
while in the custody of the holder renders it void against any 
party who does not consent to it, unless it was made to carrv 
out the common intention of the original parties (S. 87). But 
the acceptor and indorser who have become parties to the 
instrument after the alteration are bound (S. 

Alterations regarded as material in the following ea$¥si 
— (i) alteration in date (Pestonfi & Co. v. Cox & Co., 52 Bom. 
589 (P.0.1), (if) alteration in the time of payment, (wl al^ 
teration in the place of payment (Lokshmuinmat v. frmm 
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simha JRaghaba Iyengar^ 88 Mad. 746), (it?) alteration in the 
BMm payable, (v) alteration in tbe rate of intereat, (in) al- 
teation in tne medium of payment, (vti/ alteratmn by add¬ 
ing new parties {Gour Chandra v. Prasanna Kumar^ 33 Cal. 

Exceptions : —In tbe following cases however an altera¬ 
tion though material does not vitiate the di^ument. (i) Al¬ 
teration made before the completion of tbe instrument, i.e., 
either before it is issued negotiated or deliver^, (ii) Altoa- 
tion made to correct a hona fide mistake, (iii) Alteration 
made with the consent of the parties, (iv) The holder in due 
course of an instrument which had originally been incona- 
plete but was completed subsequently, may make the original 
drawer or maker liable under it (s. 20); (v) similarly con¬ 
version of indorsement in blank into indorsement in full by a 
holder will not discharge the liabilities of parties thereunder 
(S. 49); (vi) crossing and re-crossing of cheques will not 
affect the liabilities of parties thereunder (S. 125). 

Any material alteration by way of qualified acceptance 
may have the effect of discharging the parties it it is made 
without their consent (S. 86). 

Acceptor or indorser af ter alteration %s not discharged : 
—^An acceptor or indorser of an instrument which had been 
previously altered cannot claim to be discharged on account 
of my previous alteration in the instrument (S. 88). 

Ihscharge of hill :—If the acceptor l>ecomes the holder 
of a bill in his own right after maturity, the bill is discharg¬ 
ed. This ij based on the principle that a principal debtor can 
not at one and the same time be the principal creditor. When 
the acceptor gets the bill after its matuiity while in course 
of its negotiation and becomes the holder in due course in bis 
own personal right and not in any representative capacity or 
on behalf of some body, it may safely be presumed that he 
received proper consideration for it, hence in such circum¬ 
stances the bill may be said to have exhausted itself or been 
finally discharged (s. 90). 

Proportionate discharge of drawer :—The drawer suffers 
actual damage through delay in presenting a cheque by the 
holder to the banker within a reasonable time of its issue, the 
drawer will be difcharged to that extent. For example, A 
draws a cheque for Rs. 1000/-, and within a reasonable time 
of its issue he had funds at the bank to the extent of 
Rs. 600/-. The cheque is not presented within that time and 
the bank fails. Here the drawer will be discharged of hia 
liability under the cheque to the extent of Rs, 600/- only. 
In aucb a case the holder may prove for Rs. 600/- in the in¬ 
solvency proceedings of the bank and can claim tbe balance 
from the 4^aw^ (a. 84). 
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%n determinmg reasonable time tbe following tbin|^ 
must be considered:—(1) Tbe nature of the instrument, (2) 
usage of trade, (3) usage of bankers and the particular facts 
of the case. 

Discharge of hanker \—The drawee (banker) is discharged 
if he makes payment in due course of a cheque payable to 
order which is purported to be indorsed by or on behalf of the 
payee. The banker is not liable, if he hona fide makes pay¬ 
ment according to the tenor of the instrument, even though 
there may be a commission of a forgery due to the negligence 
of the drawer in respect of the drawer^a signature or the 
amount or the indorsee’s signature when none of these for¬ 
geries is palpable from the document itself (s. 85), 

Discharge hy bona fide payment of altered instrument’. 
—^The payment in due course by a person or banker liable to 

f >ay under an instrument, will discharge him from all liabi- 
ity thereon when any material alteration in any kind of in¬ 
strument or any crossing of a cheque was not apparent on 
the face of the instrument (s. 89). 

PAYMENT 

Payment to whom: —In order to discharge the parties 
{Le,, the maker or the acceptor) of a negotiable instrument 
^from tlie liabilities, payment should be made to the holder 
of the instrument (S. 78). Pajrment may be made to the 
accredited agent of the holder as well, {Lloyd^s Bank v. 
Corke, ri9()73 1 K. B. 794). Although according to the defi¬ 
nition of holder under 8. 8, a thief or a tinder of a negotiable 
instrument is not a holder, yet in case of u bearer instrument 
or an instrument indorsed in blank, in which the title passes 
by mere delivery a payment to a thief or a finder gives valid 
discharge (S. 82, cl. (c) ). , 

Payment by whom: —Payment must he made either hy 
the maker or the acceptor the case may be, payment by 
any other person does not discharge the liability of the for¬ 
mer persons, of course under S. 41 of the Indian Contract 
Act a third person may pay off the debt due under a contract 
and such payment when accepted discharges the liability. 
But it must be made with the authority of the debtor. (In re 
Eowe, Q9043 2 K. B. 483). If the amount is paid by the 
drawer or the indorser, the acceptor is liable to such drawer 
or indorser y except for the accommodation bills of the drawer 
or the indorser. {Jameson k Co, v, ScotU 36 Cal. 291). 

Payment iit due course t—It means payment made ac- 
certling to the ntention of the parties appearing from the 
fn<i5e of the instrument, to the person in possession thereof 
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uBrftt eircnunstances wbioli do not excite any stispicion in the 
mind of a reasonable man (S. JO). But a payment'made in 
good faith to the bearer of a bearer inetrument is a payment 
m due course even when the bearer is a thief and the pay¬ 
ment was made without any knowledge of such theft, (31 Cal. 
249 Bhagwan Das \ * Creet) (s, 10), 

Payment ol Interest:—If the rate of interest is specified 
in the bill or note, it will be calculated at that rate until'' 
tender or realisation of the amount. If a suit is instituted for 
the recovery of the amount it is at the discretion of the Court 
to allow interest at any rate to be fixed by it, from the date 
of the institution of the suit until the date of the decree or 
the <late of realisation after decree. (S. 79). But the Court 
may also exercise its discretion to award interest at any lesser 
rate inspite of a stipulation in the instrument for a higher 
rate in the following cases:—when the rate was fixed under 
undue influence (secs. 16, (3) and 19A Contract Act) or the 
stipulation for interest was penal in its nature (sec. 74, Con¬ 
tract Act), or the rate is excessive being the result of the 
exercise of unfair dealings between the parties (ITsurious Loans 
Act of 1918). For example, the stipulation for payment of 
enhanced interest in default of payment of the principal or 
an interest on a certain date from the date of the bond is 
penal, (Mackintosh v. Crow, 9 CaL 689.». 

When the rate of interest is not specified in the instru¬ 
ment, interest will be calculated at the rate of six per cent, 
per annum from the date wlien the amount ought to have 
been paid, until tender or realisation, or until such date as 
directed by the Court, This is so even when there is a csolla- 
teral agreement between the parties fixing the rate of in¬ 
terest. The indorser of an instrument dishonoured by non¬ 
payment is duly liable to pay interest from the date of re¬ 
ceipt of notice of such dishonour by him (S. 80), 

The Court has the discretion to grant interest for the 
period after the institution of the suit, and as a general rule 
it is to grmt interest for that period at the contract rate, 
unless it is considered unjust to do so {Orde v. Skinner, 3 
All 91 (P.C.) ). 

Delivery of tnsmiment or mdtmnky on payment;—^The 
instriment must be shown and delivered to the party liable 
to pay, on payment of the amount and iri case of loss of in¬ 
strument, he is entitled to an mdemnity against any further 
claim upon same against him (8. 81). 

Acceptance and Payment for Honour 

When a bill of exchange is dishonoured by non-aoeeptn 
ance by the original drawee and tike fact of non-aoceptanoe 
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i$ BOted ^nA protested, the lew allows a stranger to come in 
to accept by writing on the bill (S* 108); in order to save the 
credit or honour of the drawer or some party to the bill, par¬ 
ticularly if stich a party liven far away from the place of 
dishonour. 

But such an acceptance is of no effect unless the holder 
consents to it. 

Potnmlitie^ for acceptance for honour :—Such an ac¬ 
ceptance to be valid, 

(1) should be written by the acceptor under his hand 

(2) should declare that he accepts the protested bill 
for the honour of the drawer or the indorser 
(S. 109). 

(3) It must refer to the whole amount of the bill 

It the acceptance docs not mention for whose honour it 
is made, it is to be deemed to be made for the honour of the 
drawer (S. 110). 

Rights and duties of acceptor for honour:— An acceptor 
for honour is liable on the bill to the holder and to all the 
parties subsequent to the person for whose honour he accepts. 
The acceptor for honour is liable to pay only when certain 
conditions are fulfilled by the holder. 

(1) That the bill was presented for payment to the 

drawee at its maturity. 

(2) The drawee refused to pay or honour the bill. 

(3) The holder had the bill noted and protested. 

(4) The bill was again presented to the acceptor for 

honour, at its maturity. 

(f>) The bill should be presented to the acceptor for 
honour not later than the next day after the day 
of dishonour, but if the address given by suck 
acceptor is different from the place of payment it 
is sufficient if the bill is forwarded for present* 
ment on the day next after the day of maturity 
(Ss. Ill, 112). * 

The acceptor for honour has the right of being compen¬ 
sated for all loss nr damage sustained by him as a con^ 
quence of such acceptance, by all the parties prior to him 

111 ). 

Fayvienf for hongvr :—^The general principle of law is 
that no person can become a creditor to another by paying 
the debts of the latter voluntarily without the knowledj^ or 
consent of that party. But in case of a hill of exchange when 
it is refused pa 3 ntnent and haa been noted and protested, any 
person may pay up the sum due on it for -'Saving the credit 
of another party. 
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Acce|»tance for honooir cannot he made by persona liable 
on tbe bill, but payment for konour can be made even by 
drawee or an indorsee. Acceptance for konour is fco be made 
befoi^e tjie bill is overdue, wkile payment for honour is to be 
made after maturity, after default of the drawer or the ac¬ 
ceptor. In the case of accepiance holder’s consent is required, 
there is no such option in the case of payment of honour. 
Payment for honour should not be made unless the bill has 
been protested. 

Formalities for payment of honour :—The person making 
such payment is to appear before a notary personally or 
through an agent and make a declaration that he intends to 
pay the bill mentioning the name of the person for whose 
honour the payment is to be made. This statement is to be 
recorded by the notary (S. 113), 

Rights and duties of payer for honour: —He acquires the 
rights of the holder who has been paid oH. So he can enforce 
his right against the party for whose honour be paid the 
amount and against all parties prior thereto. But if he in¬ 
tends to make any prior party liable he must give notice in 
the same manner as the holder would have been liable to 
give it. He is entitled to get the amount paid together with 
the interest thereon and all expenses properly incurred in 
milking such payment (S. 114). 

Alier payment for honour, the bill loses its negotiability 
as the payer for honour cannot be said to be a drawer, payee 
or indorsee capable of negotiating the bill. 

Compensation in Case of Dishonour: —There is a slight 
distinction between tbe rules for determining the amount of 
compensation payable to the holder and the rules for deter¬ 
mination of the compensation payable to any indorser. 

Compensation to holder :—He is entitled to the (a) 
amount due on the instrument, together with the interest 
upon the principal, calculated according to tbe rules under 
sections 79 and 80; (b) proper expenses for presenting, not¬ 
ing, and protesting the same; (c) when tbe person liable to 
pay resides at a different place from that at which the in¬ 
strument was payable, the holder is to receive the sum at 
the current rate of exchange between the two places (S. 117 
(a) and (6) ). 

Compensation to indorser :—The indorser who being 
himself liable under the instrument has paid the amount due 
thereon, is entitled to recover, (a) the amount actually paid 
with interest at six per cent, per annum from the date of 
payment until tender or realisation thereof, .and (b) all ex¬ 
penses caused by the dishonour and payment. When the in- 
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dorser and the person liable to pay the amount, reside at 
different places, the sum is to be calculated at the current 
rate of exchanjje between the two countries (S, 117 (c) (d) ). 

Re*draft : —The party entitled to compensation may 
draw a bill on the party liable to compensate him, payable at 
sight or on demand tor the amount clue to him according to 
a calculation under the aforesaid rules. This is known as a 
re-draft (H, 117 (e) ). Thus the holder or the indorser who 
has paid the amount may issue a redraft. 

This re-draft is to be accompanied by the instrument dis¬ 
honoured and the protest thereof, if any. And upon the dis¬ 
honour of this re-draft, the parly making the same, will b© 
entitled to the compensation from the paHy dishonouring it, 
calculated in the same manner as in the ease of dishonour of 
the original bill (S. 117 (e) ). 

Statutory presumptions as to Negotiable Instruments: — 

(a) The first presumption is that all negotiable instruments 
were made drawn, acx'epted or indorsed for consideration. It 
is peculiar to negotiable instruments as it is not available in 
case of ordinary contract (see Consideration in contract) • 
This presumption is not conclusive but is rebuttable by show¬ 
ing that there was no consideration for an instrument. Other 
presumptions are: (b) that an instrument was made or drawn 
cm the date borne by it; (c) that an accepted bill was accept¬ 
ed within a reasonable time after its issue and before its matu 
rity; (d) that a transfer of an instrument was made before its 
maturity; (e) that the indorsements were made in the order in 
which they appear m the instrument; but it may be shown 
when the indorsements are dated that the indonsements ac¬ 
tually took place in a different order; (f) that a lost insini- 
ment w<j8 duly stamped; and (g) that a holder of an instru¬ 
ment is a bolder in due course. But this presumption in 
fax^our of a holder may be rebutted by showing that the in- 
vstruraent was obtained from the lawful <*ustody of a person 
by means of an offence or fraud or for unlawful considera¬ 
tion, act or omission, intentionally caused or permitted 
in due course (S, 118). (h) When protest proved it is pre¬ 
sumed that the instrument has been dishonoured (S. 119). 
But this does not arise by a mere proof of noting. 

Estoppel:—Estoppel is defined in section 115 of the Indian 
Evidence Act thus:-—''When one person has by his declara¬ 
tion, act or omission, intentionally caused or permitted 
another person to believe a thing to be true and to act upon 
such belief, neither he nor his representative shall be allowed, 
in any suit or proceeding between himself and siicb person 
or his representative, to deny the trnth of that thing.'* 
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(i) Estoppel m to validity ; -—The maker oi a promjAaow 
note, the drawer o£ a bill or cheque, and the acceptor of a bill 
for the honour of the drawer shall not be allowed to question 
the validity of the instrument as originally made or drawn, 
in a suit brought by a holder in due course (S, 120). But 
this rule of estoppel does not apply to a minor (S. 26). 

It has been laid down in section 117 of the Indian Evid^ 
ence Act that no acceptor of a bill of exchange shall be 
permitted to deny that the drawer had authority to draw such 
bill or to indorse it; and exx)lanation I to that section says 
that the acceptor of a bill of exchange may deny that the bill 
was really drawn by the person by whom it purports to have 
been drawn. 

(ii; A.S' a rap(Wity of payee: —The maker of a note, and 
the acceptor of a bill of exchiinge payable to order are not 
entitled to question the existence of payee/s capacity, at the 
date of the iustrumeiit, to indorse the same (S. 122). We 
have seen in tlie chapter on liability of parties that an accex> 
tor of a bill is liable under an instruin(‘nt even when the in¬ 
dorsement thereon was forged when he knew at the time of 
his acceptance that it was so forged (S. 41). Similarly an 
acceptor of a bill drawn in u fictitious name and payable to 
drawer\s carder is liable to a holder in due course claiming 
under an indorsement purporting to he made bv the drawer 
fS. 42j. 

Thus the maker or the acceptor sliall not be allowed to 
say that the payee was an infant or insane or a corporation 
without legal ('xistence at tl»e date of ihe instrument. But 
this rule will not be applicable when the person becomes 
insane or insolvent after the making of the note. 

(iii) to signaturej etc. :—An indorser of negotiable 
instrument sliall not be allowed to deny the signature or 
capacity to contract, of any prior party, in a suit by a subse¬ 
quent holder (S. 122). ' 

Foreign insfruinenU :—A negotiable instrument may be 
drawn, accepted or indorsed in dififerent yd aces governed by 
different local laws. Tn such a case the question arises as to 
the mode of suidi drawing, the liability of the parties and the 
procedure of action in cases of suits brought on the negotiable 
instrument. 

When the parties themselves expreasly stipulate that the 
rights and obligations should be governed by a particular 
law—there is no difficulty. But in the absence of such 
stipulations certain rules of international law are to be 
followed. 

Law as to farm and procedure :—So far as the form of 
drawing, acceptance or indorsement is concerned the law of 
the place where the contract is made is applicable. 
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As Tegards the procedure for action and the remedies of 
the party suing, the iaw of the place where the action is 
brought will apply. 

Liability of parties under a foreign instrument: —^Tha 
liability of the maker or drawer of a foreign instrument will 
be governed by the Lea hoi contractus^ that is, the law of the 
place where the instrument was made or drawn. And the 
liability of the acceptor or indorser will be governed by the 
Lea loci solutionis, that is, the law of the place where the 
instrumf^nt is made payable (S. 134). 

In some cases the law of domicile {Lex domicile) of the 
contracting parties is to be taken into account for ascertain¬ 
ing tlieir intention and for determining whether or not such 
intention can be legally given effect to according to that law. 
The remedies for breach of any contract with reference to 
any negotiable instrument (the parties, right to sue, th6 
limitation for the suit, the form of the suit, the nature and 
effect of tlie remedy, etc.) are to be determined by a reference 
to the law of the place where the action is brought (Lea fori). 

Law regarding dishonour: —When a negotiable instru¬ 
ment is ma(]e or indorsed in one country and is made payable 
in a different eountry. tlu* law regarding dislionuur wdll be 
th‘* law where it is made payahlt (S. W)}. 

E.ticpiion to Lev loci Coniracius: —If an iustrumeiu is 
drawn, a<‘ccfded or indorsed out of BrUihh India, atcording 
to the law of British India, and subsequently accepted or 
indorsed in British India, it will not be invalid even 'when if 
is found that it was made or drawn under circumstances 
making it invalid under the law of the country where it was 
originally made or drawn (S. 136). 

In India proof of foreign law may be given in three ways 
—l)v text books—by testimony of experts—by opinion of 
foreign Courts. 

Summary procedure in suits on Negotiable Instrument : — 

The Civil Procedure Code (V of 1908) Order XXXVII 
mentions certain rules for expediting suits on negotiable 
instruments. It is optional for the holder whether to take 
resort to such a summaiy procedure or to bring a suit in the 
ordinary manner. 

The advantage of a summary suit is that the defendant 
is (a) not as of right as in an ordinary suit, entitled to appear 
and defend the suit. He has to apply for leave of the Court 
to defend within 10 days from the service of summons to him 
{Limitation Act Sch, I, Art. 159). Such leiive will be grant¬ 
ed only if the affidavit filcjd by the defendant discloses facte 
which would shift the onus of proving consideration on the 
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plaintiff, etc. If no leave is granted, the plaintiff is granted 
a decree, (b) Such a suit is to be brought within 6 months 
from the date on which the instrument becomes payable, 
while the period of limitation for ordinary suit is 3 years. 
(Limitation Act Sch. I, Art. 5). (c) Summary suits are to 
be brought in High Courts of Bombay and Madras, Small 
Causes Courts, chief Courts of Sind and Lower Burma. 



CHAPTER X 

commercial securities 

MORTGAGE 

A in the ronveyimee of aa interest in specific 

jinaiovfuhle jifopeity, lor securing the re-payment of money 
a(lvan(*ccl, or tb be advanced by way of loan, or an existing 
or future debt, or the performance of an engagement which 
may give rise to a pecuniary liability (B. 58 (a) Transfer ol 
iVoperty Act IV of 1882), The essential elements of a mcrt-- 
yage arc: —(i) transfer of an interest in certain immoveable 
j)roperty by way of a security for the payment of loan, (ii) 
the money secured may have reference to an existing or 
futun^‘ debt, or (iii^ the performance of an engagement en¬ 
tailing a pecuniar) liability. 

The transferor of the property is called a moftgagor^ and 
transferee a mortgagee. The princijml money and in- 
the payment of wdiieh is secured for the time being, 
are called mortgage money, and the instrument (if any), by 
which the transfer is effected, is called a mortgage deed* 

Duiiuitunt from pledge :—In a pledge the property given 
MH'uritj moveable property, and may be given for the 
performance of a niere promise which may not give rise to 
any pecuniary liability. In it possession of the property 
muKt be delivered to the lender, whereas ip a mortgage such 
delivery may not take place. The pledge in case of non¬ 
payment can only sell the property for the purpose of realis¬ 
ing the amount f)f liis debt, but in a mortgage, the mortgagee 
may have the right to foreclose, that is, the right to become 
the absolute owner of the property, upon failure of the 
ilphioi to pav (lie annnint ot debt, within the specified time. 

Kinds mortgages: —There are six kinds of mortgages 
reiognised b) law in India:—(1) simple mortgage, (2) mort¬ 
gage b) conditional sale, (d) usufructuary mortgage, (4) 
Kiiglish mortgage, (5) mortgage* bv dejmsit of title deeds, 
tuuitable mortgage, and (b) anomalous mortgage (S. 68), 

L Simple mortgage:--Vmhx a simple mortgage the 
mortgagor retains possession of the property but hinds him- 
-elf personally to pay the mortgage money" and agrees that^ 
the mortgagee shall be entitled to cause the property to be 
sold for the payment of the mortgage money, in case of hia 
failure to pay It according to the terms of nis contract, 

22 
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The principal elements of a simple mortgage are: —(1) 
mortg'a^or's personal liability for the mortgage money, (2) 
mortgagee's right to have the property sold through Court 
for tne realisation of the unpaid mortgage money, (3) there 
being no delivery of possession of the mortgaged property to 
the mortgagee. 

A mortgagee under this form has right of foreelosun*. 

2. Mortgage hy conditional sale: —*Jnder such a mort¬ 
gagee the mortgagor ostensibly sells the mortgaged propeity 
with a condition attached to it that payment of the mortgage 
money being mad^, the sale shall become void, and the buyer 
shall re-convey the property, or on condition that if default 
in such payment is made on a certain date, the sale shall 
become absolute. In such a mortgage there is no personal 
liability of the mortgagor, the remedy of the mortgagee l)oing 
that he becomes absolutely entitled to the property on de¬ 
fault of payment on a certain date. By such a mortgage the 
mortgagee ostensibly becomes the owner of the property, but 
he shall have to re-transfer the property, if mortgage money 
is paid to him on the appointed dav. In Bengal a mortgage 
by conditional sale is (*,alled Kat Kabala. Such a mortgagee 
has the right of foreclosure and the right^ to get possession. 

3. Usufructuary mortgage: —^When u mortgagor either 
delivers possession or agrees to deliver possession to the mort¬ 
gagee of the mortgaged property, and authoris(*e him to re¬ 
tain possession, till tlie mortgage debt is paid or satisfied, 
^nd to receive the rents and profits from the propiudy or 
parts thereof , in lieu of interest, or priacipal and intorest. 
or partly in lieu of interest, or partly in lieu of principal 
and interest, it is called an usufructuar\ mortgiige In 
Bengal it is known as Khui Kh-alashi. 

Its principal elements are the following: —(1) The mort¬ 
gagee is entitled to possession either immediately or after¬ 
wards, (2) and is entitled to retain possession until satisfac¬ 
tion of mortgage debt, (3) he is to take the rents and profit^ 
of the proyierty or ])ortions thereof, in lieu of interest, or in 
lieu of principal and interest, or partly in lieu of interest, 
or partly in lieu of principal and interest, (4) there is no 
personal liability of the mortgagor, but (5,* he is not entitled 
to get the property back until he pays off the mortgage 
money or until the mortgage money is satisfied out of rents 
and profits, as agreed upon. 

The mortgagee has in this case a personal remedy for 
non-delivery or disturbance of possession or he can bring n 
suit for possession. 

4. English mortgage: —When a mortgagor binds himself 
to repay the mortgage money on a certain date, and at the 
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same time transfers the mortgaged property absolutely to 
the mortgagee, subject to a couditiou that it will be re¬ 
transferred to him upon payment of the mortgage money as 
agreed, it is known as an English mortgage. 

The principal elements of this type are these: —(1) Mort¬ 
gagor binds himself to repay the mortgage money on a certain 
date, (ii) the property is absolutely transferred to the mort¬ 
gagee, /'d) a condition m attached that the property is to be 
re-transferred to the mortgagor on payment of the mortgage 
money on the fixed day. 

The mortgagee has three kinds of rights —a personal 
remedy, the right to foreclose and the right to Bell. 

Its dutinction from 'irwrtgage by conditional mle: —In an 
English mortgage there is a covenant to repay the mortgage 
inonc> , whereas in a mortgage by conditional sale this element 
is absent. Again in an English mortgage the property is 
absolutely tiansferred t.o tlie^ mortgagee, so the mortgagee has 
tlie right to get its immediate possession, while in a mortgage 
by conditional sale, the sale being ostensible the mortgagee 
is not necessarily em|K)Werefl to get immediate possesvsion, for 
ilje sale to him may be absolute only when the imyrtgagor fails 
to n^pav (.n the fixed date. 

a. \fori(jngc bij deposit of title deeds: —When a person 
deliv<Ms to Ills creditor dm’uments of title to immoveable pro¬ 
perty with the intention of creating security thereon, in the 
towns ot Calcutta, Bombay, Karachi, Sladras. Rangoon, 
Afcnilmem, Ba^sein and Akyab, the transaction is called a mort¬ 
gage by de])o^it of title deeds. It is commonly known as 
Eqtatoble mortgage , and it^ essential elements are :— (a) deli¬ 
very ol documents oi title to immoveable property to the mort- 
^dget^ or his agent, (b) uii intention to leate a hccurity on 
them, no writing being necessary, «e) it must take place in any 
(rf the tiiwiih named above. 

The nioitgagee has the right to fore'lose and oell (S. %)., 

b. Anomalous^ mortgage: —An anom.ilous mortgage is a 
mortgage wdii(^h is not purely a simple mortgage, a mortgage 
by conditional sale, an usufructuary mortgage, an English 
mortgage or a mortgage by deposit of title deeds. It is a 
mortgage combining in itself the elements peculiar to one or 
more mortgages mentioned before. The rights and liabilities 
under such a mortgage depend upon the terms of the agree¬ 
ment and on local usage (S. 98). 

Rf^stratioti of mortgages:—mortgage is perfected by 
registration and it takes effect from the date of registration 
and not from the date when the consideration is paid. 
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A itiortgage hy deposit of title deeds need not be registered* 
But a simple mortgage must always be registered irrespective 
of the amount secured by it (even wlien'‘ii is less than Bs. 100). 
In ease of any of the other mortgages when the principal 
moiiey (excluding interest) secured is Rs. 100 or more, it must 
be made by a registered instrument, signed by the mortgagor 
and attested by at lea.st two witnesses; and when the principal 
amount is less than Its. 100 it may be effected by a registered 
instrument as aforesaid, or by deliverv of possession (S. 59). 

A inemorauduin embodying the contract of il)e equitable 
mortgage by dej^osit of title deeds is to be registered. (Bfudrab 
T. Anafh 1)e, 24 C.W.N. 599). But a mortgage by deposit of 
title deeds may be created under a verbal arrangement. 

In order to get the instrument registered it must be signed 
by the mortgagor and attested by at least two witnesses. 

Attestation: —^Attested’ in relation to an insirument, 
means and shall be deemed always to have meant attested by 
two or more witnesses each of whom has seen the executant 
sign or affix his mark to the instrument, or has seen some 
other person sign the instrument in the presence and by the 
diretdion of tin* executant, or lias re('eived from the executant 
a personal acknowledgment of his signature or mark, or of 
the signature of sufdi other person, and each <if whom ha«? 
signed the instrument in the presence of the executant; but 
It shall not be necessary that more than one of such witneSvH 
»haU have been present at the vsame time, and no particular 
form or atteslation shall be necessary tS, 3). A smibe is not 
an atiosting witness unless he actually attests. iAbinash v. 
I)anarath} , 50 Cal. 598). 

Legal position of mortgagor: — 

(a) Liahdiiies : —He will be made liable for the following, 
unless there is a special contract to the contrary: — 

(]) It is implied that he gives a warranty of idle so far as 
his interest, wliiidt is mortgaged, is concerned, ff his title is 
]>roVetl to bo defective the mortgagee may immediately sue 
for the mortgage money with damages. 

(2) He is to defend, or if the mortgagee is in possevssioii of 
the property, enable him to defend the mortgagor's title, that 
is, he must indemnify the mortgagee for the expenses incurred 
for proterting the title, 

(3) He is liable to pay all public charges on the property 
mortgaged when the mortgagee is not m possei^ion of it. 

(4) When the mortgaged property is a leaBe-h(dd, the mort¬ 
gagor is to pay its rents and observe the conditions of*the lease 
upto the time of the mortgage, and after that time he must do 
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th4 mme during tlxe subBistence of tbe loortjgage, and for a 
breach thereof he will be liable to indemnify the mortgagee 
against all claims sustained therefrom. 

(o) He is bound to jjay off the prior incumbrances^ if any, 
and pay interest thereon regularly until they are fully dis¬ 
charged. Tlie failure to do so iyill entitle the mortgagee to pay 
off the same, and claim to be indemnified for the expenses thus 
incurred (s. (>5). 

^(>) He IS liable for injury to, or destruction ^f, the mart-- 
gaged property in his possession, when such injury or destnic- 
ii(m would diminish the value of the property, and thereby 
render tli(^ se(‘urity insutfioient or when the security is already 
insufficient. But he is not liable^ for any permissible waste. 
The mortgagee may sue for the mortgage money when the 
security is rendered insuffient in this way (S. 06)- 

A security is lUvSufiicient unless the value of the mortgaged 
property exceeds by one-third or if consisting of buildings, 
exceeds by one-lialf. the amount for the time being dne on the 
mortgage iKxpl. to s. G6). 

(h) Ihghfs of mortgagor:—{}0 Right of redemption: — 
Hie most important right of a mortgagor is his right of re¬ 
demption. ft consists in getting back the property free from 
the mortgage /.c., the mortgagee must deliver the mortgage 
deed together with all documents relating to the property, and 
if he is in possession of the property, deliver back such possea- 
sion to the mortgagor, and at the cost of the mortgagor re¬ 
transfer the mortgaged property to him, and to give him a 
registered a( knowdedgment in writing that the interest of the 
mortgagiM* hud been extinguished. This right is an indefeas¬ 
ible one and cannot be taken away by lau or eontiact. It isi 
also knoAvn as equit\ of redemption. 

This righi oi redemption is available to the mortgagor only 
when it has not been extinguished by act of parties or by de^ 
cree of Court. Mortgagor claiming the right of redemption 
must pay or tender at a proper time and place the mortgage 
money to the moitgagee (s. 60i But a ]>^rson interested in 
a share oi the mortgaged ])roperty, cannot claim redlpniption 
by jiartinl payment, unless it is shown that the mortgagee has 
ticquired, in whole or in part, the share of the mortgagor 

Cleg an equity of redemption -iny restrictive condition 
if ending to defeat or destroy this right of redemption is known 
as dug on the equity of redemption. 

The law^ does not allow any ylog on the equuy of redemp¬ 
tion. But by mutual f ontra^d'between the parties the exercise 
of the right of redemption may be postponed for a time during 
the flubsifitence of the mortgage. 
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iVho mny redeem :—The following persons ai'e entitled 
to redeem (S. !)1): kh) The mortgagor, [b) any person other 
than the mortgogee who is sought to he redeemed, having any 
interest in the mortgaged property, (r) any surety for the pay¬ 
ment of the mortgage debt, {d) any creditor of llie mortfiragor 
obtaining a decree for ihe 8ale^)f the mortgaged property. 


(ii) Ihghi io get the mortgage debt assigned :—4 mort¬ 
gagor may (daim that the mortgagee should as&iirn his mort¬ 
gage debt and transfer the mortgaged property to a third 
person as direeded bv the mortgagor. But this provision does 
not apply in the case of a mortgagee who is or has been in 
possession (s GOA). 


(ui) Right of in^pvrtum and prodvefion of document: — 
The mortgagor huvS the right to inspect and make conies from 
the title deeds in the custody of the mortgagee, at his ovm 
expense, at reasonable times, as long as his right of redemp¬ 
tion continues (s. GOB). 


iix') Right of separate redemption \—A mortgagor \^ill be 
entitled to redeem any one or more mortgages given separately 
to the same mortgagee, as b^likes (s. Cl). Thus the mortgagee 
will have no right of consolidahon of different mortgages 
unless there be a hpecific agreement for the same. 


(y) Right to recover possession :—An usufructuary mort¬ 
gagor may rcMjover possession of the property together with the 
deeds r<^lating thereto, under the following circumstances: 


(!) When the entire mortgage money has been satisfied 
out of rents and profits of the property, (2) when part only 
of the mortgage money (either interest in part or principal in 
part or both in part) lias been satisfied out of the rents and 
profits or parts thereof, and he pays, or tenders or deposits the 
balance of the mortgage money, (3) when no such satisfaction 
as aforesaid has been made, he pays or tenders or deposits the 
entire mortgage money. When a period has been fixed for 
the payment of the mortgage money, the mortgagor will not 
be allowed to exercise Lis right under (2) and (3) till the ex- 
piralion of that period (s. 62). 


fc?) Right to accession :—The mortgagtu on redemption is 
entitled to the aci'essioii to the mortgaged i>roperly during the 
subsistence oi the mortgage. But when separate possession or 
enjoyment of such acquisition is possible without detriment to 
the inmtgaged properly, he is to#pay the expense incurred by' 
the mortgagee for ihe acquisition if he intends to tjike it. If 
such separate possession is not possible the mortgagor may take 
it after paying the cost of such acquisition, when the accession 
was necessary for the jvreservation of the property or was made 
with his consent; if not, he is not bound to pay anything. 
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Jn cam o£ an usnfructaary mortgage the profits from the 
accession are to be set-off against interest upon the 'e3Cf»enses 
unless there is a contract to the contrary (s. 63). 

(vii) Right to improvement to mortgaged property:—A 
mortgagor‘Will be entitled to the improvements to the mort¬ 
gaged pinperty made by the mortgagee in possession. But Ka 
will not be liable for the cost of the improvements wliich do 
ru)t (‘ome within any of the following circumstances, viz., (a) 
when it was necessary for preservation, or (b) for preventing 
the security from becoming insufficient, or (c) when it was 
done in compliance with lawful order of public servant or 
authority (s. 63A). 

(viii) Right to the renewal of mortgaged lease: —mort¬ 
gagor is entitled to the benefit of a renewal of mortgaged lease 
obtained by the mortgagee, without being liable to pay any¬ 
thing towards its costs or expenses (a. 64). 

{it) Right to lease mortgaged property: —^A mortgagor in 
possession of the mortgaged property may grant lease thereof, 
which will be binding on the mortgagee, if in granting the 
same the following conditions are complied wdlh :—(fid b6 
must be in lawful possession of the property, Tb) the lease 
grant-ed shall be such as would be made in the ordinary course 
of manageinent and in accordance with local law, custom or 
usage; (c) it shall reser\^e the best rent without any premium 
or advance rent, (d) without any renewal clause, (e) it must 
Uike effect wnthin six months of its creation and in case of 
H lease of buildings its duration in no case is to exceed three 
years and it shall contain clauses for payment of rent and for 
re-entry upon non-payment of the same. All these conditions 
may l>e varied by the terms embodied in the mortgage deed 
65A). 

{m) Right to deposit in court :—When the mortgage money 
becomes due and the mortgagor's right of redemption has not 
become barred, he may deposit the amount due on the mort¬ 
gage in the Court in which he might have instituted the re¬ 
demption suit. The money is to l)e deposited to the credit of 
the real mortgagee. If the mortgagee withdraws the amount 
ho deposited, the mortgagor w'ill be entitled to a return of all 
documents in mortgagee’s possession. If the property had 
been in mortgagee’s possession, the mortgagor is entity to a 
re-transfer of the same' (S. 83). The running of interest on 
the princip^d money shall cease from the date of tender or 
deposit in Court. But if there is a special condition entitling 
the mortgagee to a reasonable notice before payment or tender, 
bis right to inteiest will not be lost unless and until such 
notice is properly given (S* 84), 
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KtEhti of A MoftirAgee 

Tie mortgagee has a right to bring u suit for sale, for 
foreclosure or for the mortgage money aceordiap* to the nature 
of the mortgage held by him. But when a mortgagee holds 
more than one mortgage from the,same mortgagor, he must 
bring one suit for those mortgages for which he has a right to 
a decree of the same nature and which have be(*ome due bv 
the da^ of the suit (s. 67A). 

(1) Right to foreclomrc: —The mortgagee bas^ when the 
mortgage money becomes due and is unpaid and no decree for 
redemption is passed, the right to get a decree from the Court 
declaring that the mortgagor shall be absolutely debarred 
Irom rearming the mortgaged property. It is available only 
to a mortgagee by conditional sale, or a mortgagee under an 
anomalous mortgage by the terms of whicli he is entitled to a 
foreclosure (s. 67). 

/2) Right to sell : —When the mo^t gage money be<c>mes 
due and is not paid and before a decree U passed for iMemp- 
tion the mortgagee may obtain a decree from Court to have 
the property sold. But this right is not available to an usu¬ 
fructuary mortgagee or a mortgagee by conditional 
(s. 67 (^ ). 

(3) Right to sue for mortgage money : —A mortgagee has 
the right to sue for the moidgage money only in the following 
cases:—(a) where the mortgagor binds himself to repay the 
same, (b) where the security is rendered insutficient owing to 
no fault of the mortgagor or the mortgagee, and the mortgagor 
has failed to give enough security within a reasonable time, 
(c) when the security is lost entirely or pariiallv o^ving to the 
fatilt of the mortgaf^r, (d) where the mortgagee is entitled to 
possession, and the mortgagor fails to give or secure undisturb* 
ed pc^ession (s. 68). 

The Court may in its discretion stay such a suit until tlu* 
mortgagee exhausts all his available remedies against the mort¬ 
gaged property. 

(4) Right to sell without intervention of court: —A mort¬ 
gagee has a right to sell the mortgaged property, without the 
intervention of the Courtt—(a) where the tnortgage is an 
BugHsh mortgage and ueither the mortgagor nor ilie mortgagee 
is a Hindu, Mahomed an or Buddhist or belonging 
to any other sect as specified by the pro'^ inrial 
Government, (b) where the Secretary of State k the 
mortgagee and the pow'er of such sale is expressly 
givma ^ by the deed (c) where the mortgaged pro¬ 
perty is situated wholly or in part in any of the towns wherein 
an equitable mortgage is allowed, and the power is expressly 
given by the deed. The right oan b# exercised only when, 
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thre^ moiAtliB’ notiee has been given for the/payment of the 
principal money, or when interest of five hnndred rupees, or 
more is in amar and remains unpaid for three months (s. 69) . 

If this right ivS improperly or irregularly exercised the mort¬ 
gagee is liable for damages. He is also liable for the balance 
of the sale proceeds after jiayment of costs, charges and the 
the amount of mortgage debt to the mortgagor, ts. G9 (3) (4)1. 

io) liight to appoint a receiver of the mortgaged property : 
—When a mortgagee has the power to sell the mortgageil 
property without the intiu’vention of the Court, he shall have 
the right, instead oi so selling the properiy, to appoint a re¬ 
ceiver over the im^omc of the mortgaged property, 

A mortgagee of a public utility conc'eiii cannot foreclose oi 
sell, his cmly remedy i.s to have a receiver appointed over the 
property. 

When a ]jerson is named in the mortgage deed to be. the 
receiver, he is to be appointed as such; if no such person i* 
named, the mortgagee may appoint any person with the con¬ 
sent of the liiortgagor. In the absence ot any agreement re¬ 
garding .su(,h appointment, the mortgagee is to apply to the 
Court for the appointmtmt of such a receiver. (s.'69A). 

A mortgagee shall for the purposes of his security be 
entitled to any accession, to the moidigagcd property (S. 70). 
The imwtgagee is for the purpose of his security entitled to the 
renewal of the lease by the fnortgagor when the mortgaged 
property i» a lease (S. 71). 

(ftfier —When the mortgaged property is sold for 

revenue or arrear'* of rent owing to no fault of the mortgagee, 
he will be entitled to the surplus sale proceeds for payment 
of the mortgage money (S 72 (13) ). When tiie mortgaged pro¬ 
perty ih in quired by the (iovernment, the mortgagee is entitled 
tt) claim payment of the mortgage money out of the amount 
idlowed a/> < ompensation for such acquisition (S. 72 (2) ). * 

When a ^ubseqxient mortgagee pays off a prior mortgairee 
he shall be subiogated to the rifirhts of the mortgagee whose 
mortgage he redeems. 

He is (mtitled to withdraw the amount deposited in Copri 
by the mortgagor in full satisfaction of his claim uiw>n deposit¬ 
ing the mortgage deed and all other documeni^ in his posaea- 
sion. (s. 8t3)* 

A mortgagee whether in possession or not may send money 
for the following purposes, and add the same to the principal 
For the preservation of the mortgaged property 
from destruction, forfeiture or sale; and for topporting the 
r/iarigagot^s title thereto, unless the mortgagor has failed 
take steps when called upon by him; for the maintenance of 
his title against the mortgagor; for the renewal of the mort* 
gage lease when the mortgaged property is a renew^able lease- 
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hold; aDd for insuring the property against loss or damage by 

to on amount eaual to two-thirda of the amount that may 
be required to reinstate the property insured, if it ia not 
already insured by the mortgagor, (s. 72). 

Right of mesne mortgagee', —mesne mortgagee has the 
s^me rights against mortgagees posterior to himself sm he has 
against the mortgagor (s. 94). 

Liabilities of mortgagee in possession :—A mortgagee in 
possession of the mortgaged property (1) must properly 
manage the property and collect rente and profits thereof, and 
pay government revenue or other rents in respect of the same; 
(2) must make necessary repairs of the property, but must not 
rommit any act which is destructive or permanently injurious 
to the property; (3) if the property is insured and then lost, he 
must re-instate the property^ or discharge the mortgage money 
by the insured sum; (4) he must keep clear and accurate 
accounts of income and expenditure, and after deducting the 
expenses, apply the balance towards the satisfaction of interest 
or principal; (5) he must account for his receipts from the 
mortgaged prol^erty from the date of the tender or deposit of 
the mortgage money, and he shall not be entitled to debit any 
expenses incurred by him after that date. And he shall be 
accountahle for any loss due to his failure to perform tiny of 
the said duties (s. 9C), 

But the duties regarding collection of rents, making of 
repairs, keeping of accounts, disbursement of receipts may be 
varied bv contract between the parties. In ^ ase of .an usufruC'* 
Tuary mortgage (s. 77). 

Positionemcnt of prior mortgages: —The rights of the 
prior mortga^^ee shall be postponed to a subsequent mortgagee, 
when the latter was induced through the fraud, misrepresenta^ 
tjon, or gross neglect of the prior mortgagee to advance 
money on the same mortgaged property {s. 78). 

Liability to re-transfer :—Upon deposit of the mortgage 
money in Court by a mortgagor, the mortgagee in possession 
of the mortgaged property shall be called upon to re-transfer 
the same to the mortgagor or his nominee (S. 83). 

Matshalling: <—It is the right of a subatHjuent mortgagee 
to claim that the debt’of a prior mortgagee shall be satisfied 
out of the property not mortgaged to him (subsequent mort* 
gagee) under the following circumstances:—(1) When the 
same person mortgages two or more properties to a prior mort¬ 
gagee, and then creates a subsequent mortgage in respect of 
one or more of those properties in favour of another petson; 
(2) but the interest of f}ie prior mortgagee or any other person 
who has for consideration acquired an interest in any of the 
properties shall not be allowed to be prejudiced by the exercise 
of this right (S. 81). 



TwAW OF COMMEECUt SECtTEITIBS 347 

Contribution;—^Wlien a mortgaged property belongs to 
more than one person in distinct and separate rights, tbe bur* 
den of the mortgage debt is to be distributed rateably Upon 
the different shares or parts of that property. 

When out of two properties of the same owner, one is mort¬ 
gaged for one debi and then both are mortgaged for another 
debt, and the former debt is paid out of the former property* 
then both the prop(‘rties will be liable to contribute rateably 
for the second debt after deducting the amount of the former 
debt from the value of the first property (S. 82). 

But these provisions will not apply to a property which i» 
hubject to the right of marshalling by subsequent mortgagee, 

Contrihutwn and irumhalling (listingvished :—Both mar¬ 
shalling and contribution are rules for api)ortioning the burden 
of different mortgage debts. In case of marshalling, we have 
ri\ al mortgagees from one and the wsame mortgagor, while in 
case of contribution the mortgaged properties belong to several 
owners or are different properties of the same owner. The rule 
of marshalling is meant for the benefit of a subsequent mart* 
gagee. whereas contribution is meant for the benefit of a mart* 
qagor of different prnpertie.s or mortgagors of one and the 
same preprriy. Marshalling is tlu‘ satisfaction of the mort- 
giige debt in the first instance from some of the mortgaged 
properties, whereas contribution is the satisftudion of the mort¬ 
gage debt simultaneously from all the properties bv a rateable^ 
distribution of the burden upon them. 

Subrogation :—It is the right of a creditor to be substituted, 
in place of the mortgagee redeemed by him, so far as the rights 
of redemption, foreclo'^ure, or sale of that property, are con¬ 
cerned. The mortgage in respect of wliicli the right is claimed 
must be redeeme<i iu full. Thus an intermediat-e mortgagee 
may step inU) the shoes of his prior mortgagee by fully re- 
deeniiag his claim. This right accrues from the date w^hen 
he dischurg(*3 the prior mortgage {Shibdas v. Manial^ 44 All. 
d7). So he will have the right to redeem a prior mortgage 
as well as right k> claim foreclosure or sale so far as a sul>se- 
quent mortgagee is conctriied. This is generally known m 
reiUnming up and foreclosing down (S. 92). A co-mortgagor 
re<leeming the mortgaged property shall in enforcing his 
rlglit of subrogation, add to the mortgage money expenses of 
rwleinption, and recover them from co-mortgagors proportion¬ 
ately to ilieir int(‘r(^t in the property (S. 95). 

T17k> can claim it :—(a) Any person interested in the mort¬ 
gaged property, (b) any surety for the mortgage debt, (r) any 
creditor obtaining a deeree for the sale of the mortgaged pro¬ 
perty, (d) mj co-mortgagor, (e) any body advancing monev to 
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the njortgi^^or whereby the mortgiiji^e has been redeemed, pro* 
Tided the mortgagor agrees by a registered inatrument that 
snoh person may claim the right of subrogation (S. 92)* 

Tacking:—Dfo mortgagee shall acquire any prioritx in 
respect of his original security by pacing off a prior mortgage. 
We have seen that any subsequent mortgage may pay off a 
prior mortgagee, but by virtue of such payment he shall not 
be entitled to tack his original security to the prior security 
thus re<le>eraecl. This doctrine of tacking follows from the 
equitable maxim of English law “TT7iere there is equal equity^ 
the lau' ^hall prevailV In India we have no such disiiuction 
between legal and equitable estate and as such there is nc# 
tacking. 

But there is one eeception in favour of the morigagee lu 
respec't of subsequent advances made by him when a m^iximum 
is expressed in the mortgage deed. Such subsequent advances 
%rill hine priorit> over a subsequent mortgagee with uolice ot 
the prior mortgage, even Avhen these advam^es weie made after 
the creation of that subsequent mortgage (S 98 

Charge;—It is a seciuity for the payment of money, not 
amounting to u mortgage. The provisions applicable to a 
simple mortgage shall so far as may be apply to a charge. Thus 
the holder of a charge is entitled to satisfy his claim by the 
sale of the property through Court, but has no rigid of fore* 
fdosiire. 

Morfqttye and ekarge distinguished —A mortgage i» a 
transfer, by act of parties, of an interest in a .specific immov* 
able propertj", for the purpose of securing ot debt, while 
charge may arise by operation of law or by act of parties when 
payment of monec by one'person to another is ^^ec ured Uj>on 
an immoveable propert\ without the transfer of any inier^^t 
in that property (S. 100). It may be created by act of parties 
by the execution of a will, or a property may be charged for 
the maintenance or education of any person. A c harge ina> 
be created by operation of law in the following instances: — 
^a) A right to recei\e maintenance undcu section (b'» ven¬ 
dor's lien for unjiaid purchase money IS od, (4) rip 1, (c) 
purchaser’s lien for the amount paid as purehaf^' money fS. 55 
(6) {b)l, (d) mortgagee’s charge on surplus of revenue sale 
(S. 78). A (‘harge may be created without a writing, but if 
in writing, it must be registered. {Bengal Banking OoTpora- 
tion V. V/acLpTfidi, 10 Cal. 315). 

A charge shall not be enforced against any property m the 
hand? of a person to whom it has been transferred for consi¬ 
deration and without notice of the charge except as any law 
otherwise provides (s. lOO). But the plea of purchase for Value 
and without notice is not available against a mortgage. 
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Meatger:-—If the mortgagee acquires the right of the mort¬ 
gagor or a charge holder acquiree the right of the owner in the 
property, it cannot be said that his right as mortg^ee or m 
charge holder is merged in his right of ownership. Any 
isubseqUeni mortgagee or charge holder shall nqt be entitled to 
foreclose or sell the property \^ithout redeeming the prior 
mortgage, or charge, or otherwise than subject thereto. Any 
subsequent mortgagee or charge holder cannot claim that the 
prcvioiib mortgage or charge has been extinguished or merged 
by the mortgagee or charge holder beiajming Ihe owner, for it 
is presumed that every creditor intends to keep his , incuin- 
braiues, as well as those paid by him, alive as against any 
subsequent jncuntbrancer (S. lOlj. 

Notice and tender:—When the person on or to whom any 
notice 01 ieiKlei is to be served in (‘onnection with a mortgage 
or rharge. doos not reside in the district in which tht‘ mort¬ 
gaged ])roperty is situate, such notice or tender is to be made 
on 01 to his dul> authorivsed agent. Ibit 'when the person or 
his agent as aforesaid cannot be found, the person who is re¬ 
quired to ^erve the notice must apply to the Court in which 
the redemption ^uit of the mortgaged property might have 
been brought, lor direction for thc*^servi(‘t* of notice. As to 
the seriice of notice ot deposit, the application is to be made 
to the Court in whndi the deposit has ))eeu made. So far as 
tender is concerned, if the person or his agent to whom a timder 
to be ina(l(^ cannot be toumi or his whereabout is not known, 
f he pCTMUi desiring to make the tender may deposit the amount 
in any Court in ivltich a suit might have been brought for 
ndcmption ol the propelty 102). 

When cithej’ jiarty to a notice, tender or deposit, is a person 
iiMompeteuI to ('ontraet, his legal curator will be the person 
legalK (‘oinpetent to act on Ins behalf. If there be no such 
< uratoj, an application is to be made to any Court in which a 
suit might b(‘ brought for the redemption of the moitgaged 
property, to appoint a guardian m/ for the purpose of 

serving or i*eceiving notice, making or accepting a tender or 
deposit (s. 

Procedure in mortgage suits:—The procedure to be follow¬ 
ed in suits for foretdosure, sale or redemption of mortgaged 
property is laid dmvn in Order XXXIV of the Code of Civil 
procedure {V of 1908). 

:—X\] persons having an interesi either in the 
uiortgage security or in the equity of redemption (li. 1). 

Frelimimry decree :—In mortgage suihs the Court passes 
first a preliminary decree when the pUintiff^s ease is proved to 
the satisfaction of the Court, In a foreclosure suit the Court 
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may pabs a decree—(a) ordering that accounts are to be taken 
uf wliat was due to the plainlift at the date of such decree 
for— 

(i) principal and interCvSt on the mortgage, 

(it) the costs of suit, if any, awarded to him, and 
(Hi) other cOwSts, charges and expenses properly incurred 
by him up to that date in respect of his mortgage 
security, together with interest thereon; ox 
(lirfM'ting the plaintiff to deliver up all documents relat¬ 
ing to the mortgaged property and to retransfer the property 
if the defendant pays into Court the amount found due (li. 2). 

In a suit for sale :—The court shall paSvS a decree to the 
same effect as in the case of a suit for foreclosure and may 
further direct that in default of the defendant to comply with 
the provisions the mortgaged property is lialjle to be sold, 
(K. 4). 

In a redemption suit: —The court slmll pass a preliminary 
decree—(a) ordering accounts are to be taken of wbal WcU- due 
to the defendant at the date of such decree for-- 

(n primdpal and interest on the mortgage, 

(n) the costs of suit, if any, awarded to him, and 
iUi) other costs, charges and expenses properl}- iucui- 
red by him up to that date, in respe<'t of hi^ mort¬ 
gage-security, together with interest tlierwn; or 

(b) declaring the amount so due at that date; and 

(c) directing— 

that if the plaintiff pays the amount declared due, the defen¬ 
dant shall deliver up the documents lelating to the mortgngor 
luid re-transfer the pro]>eriy to the plaintiff. (R. 7). 

Finol Decree—In foreclosure suit :—If the mortgagor pays 
the amount due under the preliminary- decree within the time, 
he may apply for the passing of a final decree entitling him 
to get a re-traiisfer of the ])roperty and possession thereof 
together with all documents in possession of the mortgagee. 

When the mortgagor fails to pay the amount as mentioned 
above, the plaintiff ('moitgagee) may ap])ly for the passing of 
a final decree debarring the mortgagor and all persons claim¬ 
ing through or under him from all ligbi to redeem the mort- 
.gaged property. On the passing of such a decree debarring 
the mortgagor from claiming any right of redemption, he 
shall become free from all liabilities in respect of the mort¬ 
gage or the mortgage suit (R. 3), 

In suit for .scxZc :~When the defendant pays the amount 
under the preliminary decree, he may apply to the Court 
passing a final decree declaring his right to get the property 
and its possession and documents* 
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l£ lie fails to put in the aforesaid amount a final de<".ree is 
to be passed at the instance of the mortgagee directing the sale 
of the property or any part thereof, (R. 5). 

In tedempUon suit: —If the plaintiff (mortgagor) pa>s into 
the Court the amount due under the preliminary deciee, he 
may apply to the Court for passing a final decree declaring his 
right to get back the property together with its possession and 
th^ relevant documents. He is to pay compensation to the 
purchaser when the sale is set aside upon payment ma<ie by 
him. The compensation should be a sum equal to five per i^nt 
of the amount of the„ purchase money. 

But when no payment as aforesaid is made, the ("omi: is 
to pass a final dc^cree, at the instance of the mortgagee, extin¬ 
guishing the right of redemption. In case of any mortgage 
other than a mortgagt' by conditional sale or an anomalous 
mortgage, and not being an usufructuary mortgage, the Court 
shall under the above cirt umstances pass a final decree for the 
sale of the mortgaged property or a sufficient nart thcrpot. 

BAILMENT 

A bailment is the delivery of goods by a person known aa 
the bailor to anotlier known as the bailee for some iemp(')raty 
purpose^, and under the t<*rms of an agreement between them 
the goods are to be returned when the purpose is accomplisJied. 
In order to constitute a valid bailment as such there must be 
an express or valid acceptance of the goods by the bailee. 

If d person who is already in possession of the gocnk of 
another, contracts to hold tliein as bailee, the contract will be 
treated as a bailment fS. 148), The Indian Contract Act. 

The law of bailment in British India is governed by Ch. IX, 
Indian C^mtract Act (IX of 1872) (Rs. 148—181). 

Forms of hailmcnf :-~{a) For ejx*lu$ivelif bat'hFs benefit:- 

(1) Deposit or delivery of goods to'the bailee, for the 

use of the bailor wdthoui any reward. 

(2) Delivery for carriage without any reward. 

(?)) For exclusive! 11 ^ bailee^s benefit: —Delivery of goods to 
the bailee to be used by him gratis. 

(r) Th>e.n partly for t7ie benefit of the bailor and partly for 
the benefit of the bailee. 

(1) Delivery of goods for hire, 

(2) Goods are pledged as security for money borrowed. 

(Pledge). 

(3) Delivery of goods for carriage for reward. (Carrierii). 
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Bidlor's rights: —The bailor is entitled to c^mpens^twn for 
any damage caused to the goods by the misuse of them by the 
bailee (S. 154). The bailor is entitled to compensation for 
j'amage arising from the mixture of the bailed goods with non- 
bailed one by the bailee without his consent (S. 156). But 
\rhen in such a case the bailed and non-bailed goods cannot be 
separated, the bailor is entitled to compensation for the loss of 
his goods (S. 157). The bailor can compel the returu of the 
good,^ bailed ii the bailee does any act inconsistent with the 
(‘onditioii of bailment (b 15*^. The bailor is entitled to the 
return of the goods when the purpose yf bailment is accom¬ 
plished (S. IbO); but in a gratuitous bailment he may rec|uire 
its return to him before the agreed time (S. 159). He is entitled 
to any increase oi profit arising from the goods bailed (S. 163)* 

Batior^s duties:—(a) Delivery:—^The goods are to be deli¬ 
vered to the bailee by putting llie same in the possession of the 
bailee or nis authorised agent. Delivery may be either actual 
or coiistru(*tive, according a.s the })liysical possession of the 
thing is actually transferred oi not (S. 149). Thus the delivery 
of possession of goods in a godown may be given by the deli¬ 
very of the keys of the godown. 

(h) Di^clo^nre of defects :—Bailor must disclose the faults 
ui the goods bailed to the bailee when the latter is not aware 
of siu-h faults or defends, wdiether the bailment is gratuitous 
or for a rew«ird. 'JTie bailor would be liable for the loss or 
damag(‘ sustained by the bailee for the non-disclosure of those 
defe(ds. But when the bailment is for hire, the bailor’s res¬ 
ponsibility is wider, that is, he is n*sponsible for the damage 
hustaine<l by the bailee for the fanlts in the goods whether he 
wart aware or not of Mich faults (S. 150). 

(c) Paj/ment of expenses :—Even when theie is no stipula 
lion for any remuneration, the bailor must repay to the bailee 
ihe necessary expenses mcurr€‘d by him in respect of the keep¬ 
ing, or carriage of the goods, or in respect of work done to the 
‘‘.one \S. 158) 

hI\ hideminfiaition ogamM los ^:—The bailoi Is respon- 
^ibh* toi anv loss sii.^tained by the bailee for any delect of title, 
nr autlioiity ot the bailor, in respect of the bailment (S. 164). 

Joint haiJon : — Wlien several joint owners bailed goods, 
lity one oi them can get back the same* in the absence of any 
igreemenT to the contrarv (S. 165), 

Bailor’s titk:—The bailee is not responsible to the right-* 
tul owner ot the goods, when he returns the same to the bailor 
in good taith (8. 166). But the real owner (third person) is to 
apply to the Court for stopping the delivery of the goods to the 
bailor and for Ih© flecision of his title to the goods (S, 167), 
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Bailor's riglif :~The bailee in entitled to retain the goodg 
bailed until the rerrmneration for hi.s servi(‘e« ot labour or f>lciU 
in respeet of the goo(L<i bailed is paid to him (S. 170). Thi« i» 
Imowii as bailee's puttirvJar he a (see below). 

Bailee's duties:—He is to tahe reasmiahle cate of the goods 
hailed as an ordinary prudent man (S. 151). But the 
bailee mav be made responsible for any loss, deatruetioii or 
deterioration ot the thing bailed, ins 3 >ite of his taking reason¬ 
able rare, when there is any speiial eon tract to that etfeet 
<S. 162). The bailee is liable to ntahe corn pen sation for dam¬ 
age to the goods by making any improper use of the same. 
When the bailee mixes the goods bailed with his own goods 
without bailor’s eonsent be must bear the expenses of separa¬ 
tion, and jiay anv damage to the bailor arising from the mix¬ 
ture (S. 150). When in suelj a case the separation is impos¬ 
sible, lu' must compensate the bailor for the loss of his goods 
tS. J57). 11 e is to return the goods hailed on the t^xpiratioii 
of tile time or a(*(‘om])lishment of purpose of bailment (S, 160). 
It he fails to return the g-oods at the ])ro3>er time, lie is liable 
for any loss, destruction or diderioration of the goods bailed, 
trom that time (S, Mil). 

Termination of bailment:—A bailment terminate.s in the 
following ways:—uO When tlie purjuise for which goods were 
bailed li^s been a<'eoin])lishe<l; (b) when the time tor which 
they weie bailed has exjiired; (c) in ease of a gratuitous bail¬ 
ment, it terminates at any time at the oj>tion of the bailor; 
and (d) in sucli a ca^'O U terminates on the dealli ot the bailor 
or of the bailee'. 

Suif< b fj bailee i)r bailor against ir/ong-doer: — When a 
third fierson vviongtully deprives tlie bailee of Die use m’ 
})oss(>ssion ot the goods or does any injury to tliern, a 

Sint may be biought against liini eitlier by the bailor or by 
the bailee. Tlie relief or compensation obtained in smdi a suit 
shall be distributed between the bailor and tlie bailee at'cord- 
ing to tludr resp<*ctivc interests (Ss. 180, 181). 

Rights of a finder of goods:—A finder of goods cannot sue 
the owner for com])ensalioti for trouble suffered and expense 
incuired, in the i»reservalion of the goods ami in finding out 
thi? owner. But he can sue for any specific reward oftered by 
the owner for the return ot lost goods. But in either ease he 
has a right to retain .'he goods till his aforesaid expenses for 
the tewaril is paid to him (S, 168). This is teidinieally known 
as finder s lien iqwn the goods for his lawful expenses. He is 
entitled to sell those goods if they are of a perishable nature^ 
or when his lawdul charges amount to two-thirds of its value, 
after joaking reasonable enquiry for finding out the owner 
(8, 169), Though h© does not acquire the right of ownership 

23 
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over the tiling, yet he can retain it against all bnt the right¬ 
ful owner and as such can maintain an ludion in trover. 
(Armory v, Thlamiree, 1 Sm. L.C. 39C). 

Railway as bailee: —The Indian Railways are regarded as 
a bailee, and not as a common carrier under sections 151, 152 
ami Ibl of the Contract Act, in so far as their liability for the 
loss, destruction or deterioration of animals or goods delivered 
io the administration for carriage by Rail, is concerned. Thus 
a Railway Company is bound ^ take reasonable care like an 
ordinary prudent man, of the goods entrusted to it for carriage. 
The bailor (consignor) is entitled to receive compensation for 
any loss, destruction or deterioration of the goods entrusted io 
(he Railway Company for carriage. But the said responsibi¬ 
lity of the company can be limited by an agreement in writing 
signed by, or on behalf of the person delivering the goods to 
the Railway administration. The fonn of such agreement is 
to be approved by the (lovernor-General in Count'd (S. 72 of 
the Indian Railway Act). This form of agreement is com¬ 
monly known as the risk note. (See Hailwtiys under thp Law 
of V am age). 


LIEN 

Lien may ho ol various kinds: (1) Possessory; (2) Mari¬ 
time; (3) Kquitable. 

Potsessory lien: —Such a lien means the right of a person 
who has as a rule jmssession ol goods of another over which the 
lien is ( laimed. to ladain jiossession until tlie debt due to him 
is ditwdiarged. Lawful possession byj} the claimant to the lien 
in tlie ordinar\ ( ourse ot Imsinc'^s entitles him io it. 

Cnee the lien is lost it <'anu()t he revived except in a few 
hpecial cases: — 

(h all insurama* broker etfe<*ting a tmlicy loses his lien 
u]ipn it when he allows it to go out of his posses¬ 
sion but gets back liis lien as soon as he regains 
the policy. 

(2) an unpaid seller may retake possession of goods by 
exercising the right of stoppage in transit and set 
up his lien. 

Pos$<!5iory Ken is of two classes: —Particular and General. 

Particular lien: —Bailee's-lien to retain the goods bailed 
in resperi of seiwices rendered to the particular property 
detaim'd, is (ulled a partirailat lien, as it has reference only 
to that very particular property which was bailed (S. 174), 
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A particular lien may arise (1) out of express agreements 
(2) by implication. The most common examples are those of 
curriej^s, who can retain the goods delivered to him for carriage 
until his charges are paid, of labourers or craftsmen who are 
not bound to give up goods upon which they have spent their 
labour, unless they are rewardnl for the same. 

(ient*ral Hen: —But the general lien is the right of deten¬ 
tion of some goods in respect of a general balance of account 
and not only for debts incurred in connection with them, and 
which is not alw^ays referable to the goods bailed. It is the 
right of bauhers, factors, wharfingers, {(itorneys and policy 
brokers to retain any goods bailed to them for a general balance 
of account due from the bailor. The aforesaid <dasseB of per¬ 
sons ha\e the right of detaining the ])rox)erty of the bailor 
when the latter is indebted tci them in connection with their 
business. For example, a banker can retain jewellery deposit- 
eil with him as a security tor a loan, until the same loan is paid 
up along with any other debt due to ilje bank (S. 171). 

This lien also arises out of long existing custom, or from 
contra<‘t. 

Los.i of pos.u\'^sory hen :—Such a lien is lost (1) by parting 
with the possession of goods over which the lien exists, hut 
a depovsit of goods wdth bailee for safe custody or an involuii- 
lary loss of goods (Uh*s not mean abandonment of possession; 
or (2) by agreeing to give credit for the amount due; or (8) b> 
accepting some other security tor the debt owdng to him. 

Matitime lien: —Maritime lien does not depend upon f>os- 
session of goods. It is a peculiar right whi<*li attai'hes to a 
thing in (onnection wiiU .• marine odventure. This lien is 
enforceable by arrest and -»ale if necessary (unless security is 
^^iven) 

This lien arises out of salvage, of bottomry bonds, seamen’s 
wages ami out of such matters as tollisions, etc. Maritime 
lien travels with the thing into wbosoever's hands the thing 
may come. 

Equitable lien;—Such a lien is a riglit to have a specific 
poitioii of propelty allocated for tlie payment of specific 
liabilities. An example of su< h a lien is to be found in the 
right of a partner on dissolution of a firm to have its assets 
applied to meet tlie firm's liabilities. 

PLEDGE 

Pledge, often called pawn, is the bailment of goods as a 
security for payment of a debt or the performance of a promise 
(S. 172). In a pledge, there must be an actual or constmelive 
delivery of possession of the goods or of documents of title to 
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goods by a person known as pledger or jxmner to another, 
called the pawnee and the pledgee (S. 172). 

Dutinction between a pledge and a mortgage •—In a 
pledge there must be a transfer of possession (actual or cou'n- 
tructive) ol the goods pledged. But in mortgage of immoveable 
property delivery of possession is not essenttoL In a Tnortgag<^» 
the mortgagor has the right to redeem the mortgage, and the 
moi^tgiigee, in certain cases has the riglit to foreclose. While 
a pledgee has). no right to foreclose, but has a spec'ial right in 
the goods deli\ered, namely, the right to sell the gnods it the 
pawner makes default to repay the monej within the stipulated 
time. 

ISo formalities are reciuired to complete the se^xirlty effect¬ 
ed h} a pledge; it need not be in writing. 

Who may pledge — 

A mereaiitile agent fa person having the authority to 
buy or sell goods in ftie eustomary course of business as such 
an agent (S. 2 (9), Sale ot Goods Act)] in possession of goods 
or the documents of title {ia\, hills of lading, dock-warrant, 
warehouse keeper’s certificate, railway receipt, etc. (S. 2 (4). 
Kale of Goods Act) to goods, with the consent of the owner, 
may pledge them provided the pawnee acts in good faith and 
has no notice that the pawner has no authority to pledge the 
same (S. 178), 

(2) There may be a valid ])!edge of goods by a person wuo 
obtains possession of the same under a contiact voidable on the 
ground of co-ercion, fraud, misrepresentation or undue in- 
finence, provided that tlie pletlge is made before the said void¬ 
able contract is rescinded, and the pawnee acts in good faith 
without notice ot the defect of title of the pawner (H. ITSA'). 
In the case of such a pledge the pawnee acquires a pood title 
to the goods as he is a bona fide tiansfereo for value of those 
goods. 

(t8) When the pawner bus only u limited interest in the 
goods pledged, the pledge is valid to the extent oi that interest 
^S. 179;. 

kights of the Pkdgec 

{a) Jlight sjf retention :—The pledgee’ has the right to 
letaiu ])os^oKKion of the goods pledged until the payment cf 
the debt with interest and of the ne<^essarv expenses incurre<.l 
for the possession and picscnation of the goods pledged 
(S. 173). 

But the pltnlgee is not to retain possession of the goods in 
the absence of any (outract, for any debt otlier than the debt 
fm which the goods ate pledged. Tn the absence of any 
agreement a prmuaptiou arises about the existence of such a 
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ponfrait in re^^ard to subsenuent advances made by the pledgee 

iS. 174). 

(h) Right to receive extraordinary expenw .—He is e«* 
titled to receive extraordinary expanses iucurrerl for the pre¬ 
servation of the goods pledged (S. ITo). 

(c) Right to neU :—The pawnee may bring a suit against 
the pawner for the debt, if the latter inahes default in paying 
off the same witliiii the stipulated time, or lie may himself sell 
the goods pledged without going to court, after giving a reason¬ 
able notice to the p.nviier. If the jiroceeds of the sale be in- 
sutficient to meet his debt, the pawnee can sue for the balance, 
but if the sale proceeds exceed the amount of debt, the surplus 
is to be paid to the pawner's. 176). 

Loss of rights -.—The pledgee loses his rights if he parts 
with the jiossession of (he goods pledged, Hut if the pledgee 
regains iiossession of goods for some special jmrpose with, the 
pledgor’s permission, the latter’s right is not lost. But if the 
pledgor gets po.ssession fraudulently or otherwise and transfers 
them to a third person hona fide and for value, the pledgor 
has no right against such a transferer. 

Pawner's right to redeem:— Even when the pawner makes 
default in the payment of the debt within the stipul.ited time, 
he may redeem the goods pledged at any subsequent time, 
before the goods are actually sold at the instance of the 
pawnee, alter paving the expenses caused by his default 
IS. 177). 



CHAPTEE XI 

LAW OF BANKING 


Hi8tor>';—There is no separate and single rode o{ law 
regulating Banking in India. The banking aetivities are 

t jorerned hy the law of eontraci, tlie law of torts and other 
>ranches of civil and criminal law. But certain iJrovisums of 
the Negotiable Instruments Act are of vital interest to the 
blinkers, as such instruments play an ini])oitant role in bank* 
ing transactions. The only ijuporiaul ])iece of legislation 
specially meant for bankers in India was until recently tin* 
Bankers Book Evidence Act, 1891, undei which a banker is 
permitted to j^roduce in Courts certified co])ie8 of accounts or 
entries in his books instead of their accounts and laH)ks in 
original (S. 5). 

The question of euaetiu.r s])ecial code f(»r banking com¬ 
panies was recommended b\ various committees, s])ecially by 
the Hilton Young Commissiou (1929) and the Banking Enquiry 
(/ommittee. The Reserve Bank of India Act <19‘H> eiubodie.s 
certain of these recommendations which are applicable only 
to comparatively larger banks known as Scheduled Banks. But- 
small banks were left untouched. With the jiassing (d the 
Indian Companies Amendment Aci of for the first tino’ 

«*ertain special ])rovisions have been adde<l to the (kur*panics 
Art for regulating the baiiking'^orgaiii'^ation. But it must be 
remembered that these provisions are appli< able only to the 
banks incorporated under llie Indian romjiaiiics Ad. Banks 
owned by partners vire not so liable. 

What is a Banking Company:—A banking company is a 
company the principal business of which is to a<*ce})t deposits 
on current account or otherwise withdrawable by (duM[ue, draft 
or order. And along with this principal business it ma\ carry 
on one or more of the following business:—the borrowing or 
raising of money, lending or advancing on security, drawing, 
accepting/ discounting bills of exidiange, acting as an agent 
to the.Governments or local authorities, promoting and manag¬ 
ing issue of public and private loans, promoting or financin g 
any industry etc. (8. 277F, Indian Companies' Act VTI of 
1913). 

Limitation of artivilieit of hanging companies :—No com¬ 
pany using the name bank, formed after the commencement 
of the Indian Companies, Amendment Act 1939, shall be re¬ 
gistered unless the memorandum limits the object of the com¬ 
pany to carrying on the business of m^cepting deposits of money 
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on ernrent acrotini or othowise eiibioct to withdrawal by 
cixoque, draft or othorwiBO along wiih some or all tlu» fortt B 
of business mentioned in S. 277F (S. 277(1). 

Maximum mnnhcr of parfncr.s in a ban Icing — 

Tn a case of banking bnsinoRs no partnership is legal M^hieli 
eonsists of more than 10 persons (»S. 4 (1), Indian Companiei 
Actb 

Prolilbition of managing agency :—No banking coinpany 
shall be managed b> a managing agent other than a hanking 
company for the manag^ement of the ccanpany. A leading 
comparv may only be the managing agent of another banking 
compam. (S. 2:711, 277^ (2)). 

Capital requirement and commencement of business:—Vules^ 
shares have been allotted to an amount sufficient to yield a 
minimum capital of at least Jls. 50 thousand, business cannot 
be commenced b> any banking company incoiporated after the 
passing of the lndi<»n Companies Amendment Act of lOdU 
(S. 277 

Reserve Fund and cash Reserve:—Every banking company 
shall after the <*ommenct ment of tlio Indian Companies Act 
(Amendment) of 198(>, have to maintain a Reserve Fund, out 
of the derdared profits of e.irh a ear and before any dividend 
is obtained. The amount should at least be 20 per cent of 
Biieh profits, until and unless the Reserve Fund becomes equal 
to the paid up capital (S. 277K (1) ). 

Such Reserve Fund is to be invested in Government seciui- 
ties mentioned in the Indian Trust Act of 1882 or to be kept 
with a Scheduled bank (S. 277K (2) ). 

Every bank has to maintain by way of cash reserve in 
liquid money a sum equivalent to at least H per cent of its 
time liabilities and 5 per cent of its demand liabilities. And 
every bank must file with the Registrar, Joint Stock-Companies 
panies before the 10th day of every month a statement of the 
amount held as cash reserve with particulars of time and 
demand liabilities of each such day (S. 2771, (1) ). 

Demand Imhilities are liabilities which must be met on 
demand and time liabilities means liabilities which are not to 
be met on demand «S. 277L (2) ), 

These provisions regarding Reserve Fund and Cash Re¬ 
serves do not apply to a Scheduled Bank (S. 277L (3) ). 

Resifiviutn on natnre of subsidiary companies :—A bank¬ 
ing company cannot form or hold shares in any subsidiary 
company except that itself is a banking company (S. 277M). 

Cha/rge vpon vnpaid capital rights of the creditors 

are protected by reserving unpaid capital intact and prohibit 
ing any charges thereon (S. 277J), 
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Temporary moraforium:~k very useful power iu tbo 
nature of gruntiuj^: ieniporary of all actions against bank 
is given to llie Courts, ])ruvi(led the hank which is temporarily 
unable to meet its obligations, while seeking such a redress 
satisfies the Court by a report of the Kegistrar, Joint Stock 
Companies that the circuinslances justify siuh an action 
tS, 277N;;.^ 

Submission of Statements:-— A limited b.Hiking eoinpany has 
to subnait half yearly Ktaternents—on tlie first Monday in 
February and in tlie first Monday on August (‘very year in 
forms mentioned in the Act IS. Kib (1)1. 

Pahlicity of Statements .—Such a st.itement tog('tluu with 
the last audited balance slo'ct must In* kepi (Hs)dn\ed in a 
compicuoiis place in the registered othrt* and in ever> branch 
office or place of business, and vshould be available to every 
member, creditor of tlie compaiu fS. ld(> (2) & (d)j. The idea 
is to enable the persons transacting lul•^inc^s uith the banks m 
form an opinion as to ibeir a>st‘ts and liabilities. 

Authentication of halmtic sJu^cf : —I’lic* profit and loss, 
income and expenditure accounts and the balama* sheet of a 
banking company have to bt* sig*!!!^! b> th(‘ Manager or the 
Managing Agent and at le*a^t hy d direi tois and it the number 
is not more than d, by all. In case of failure to do so, reasoui 
are to be given for non-com pi ia m e (S. Idd). 

Iiniestigaiion of affairs :—The Pro\im‘ial (iovernments 
may appoint one or more com]»<deni ins])eetors to investigate 
into the affairs of a banking company on the application of 
members holding not less titan ouc-fiith of the shaies issued 
(S, 138 (/) ). Besides these •'la^ciat provisioiKN the liankiiig 
companies incorjmrateci under the Indian (’omjmnies A<*t, are 
to be regulated by the other ]>rovisions of tln^ Indian Com- 
luuiies Act such as—submi'>sion of balama* sheet—direetorati*, 
etc*. 

Scheduled Bank: —Any Irnnk included in th(‘ second 
schedule of the Reserve Bank of India Act is known as 
scheduled bank (S. 2 (e) Reserve Hank of India A(‘t). 

The power of including any bunk in the Secmid Schedule 
is given by the Reserve Bank Act to the (huitral (lovcrnmont 
(S. 42 (0) ) if it has a paid up capital and reserve of the aggre¬ 
gate value of not less than o lakhs and is an incorporated body. 

Cash reserve of Sehcdulcft /tank :—St heduled Banks are 
to keep with the Reserve Bunk of India, a ba1au(*e the amount 
of which shall not at the close of any business day l>e less than 
5 p»c. of the demand liabilities and 2 p.c, of the time liabilitie» 
(liabilities here do not include the paid up (^upital or reserve, or 
credit balance in the profit and loss acf*ouut, or any loan taken 
from the Reserve Bank) IS. 42 (1)T 
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Wee^hhj :—Every Scheduled bauk shall hare to 

send H weekly return, at the close of busiiiess on eac h Friday, 
to the (Central (loverjutacrit and to the Keerve Bank a retimi 
signed by two resfKmsible officers sliowing*: —ihe amount of its 
demand liabiliiies, the total amount of coins and currency 
notes, the aincmnt of advaan'CH and of bills discounted in India, 
and the balance at tJie Ucsen'c Bank. If it is not practicable 
for a scheduled bank for its f^eojjjraphical positiem to subraH, 
weekly icturus, monthly return may be allow’cd (vS. 42 (2) ^ 

Pi'fidlly: — In I'ase of failure to keep at tl)e Keserve Bank 
Uic millinium of casli reserves, a Scheiluled Bank shall 
liable to pa> to tlie bank interest at a rate of 3 p.c. above the 
bank rate. li smh a failure is lepeated a^ain the ratCvS of 
muinl interest shall be increases! to a pa*, jibove the hank rate 
in resj)(‘ct of erv day on wdiich the balanc e falls short of the 
minimum (8. 42 (3) & (3A) ). 

In c'iise of failure* to submit returns t^) the Central (jovern- 
mt*nl the bank is liable to pay a pc'iuiliy of Bs. 10(1/- for each 
day dining* whicli the iailure continues (S. 42 (4) ), 

If the penalties are not paid by a (lefanlihig- scheduled 
imnk on d(*mand, it may be directed to pay the same on the 
appli<‘ation of the (\mtral Goveruinent bv a ('ivil Court 
<S. 42 O) ). 

Bankers and Customers*—The relationship between bankers 
and their customers is really one of debtor and cieditor. But 
tin* bankers are also agents of their customers because of the 
tact that by the banking* j>ra(*tice bankers take up an oblige- 
lion or re])ayjnf^ tlie debt owing- to them when (*ailed upon to 
do BO by the clnniuc, draft or order of the customer, {t oh y v. 
Ih}l (1848), 2 28). 

'idle bankers are in no w'ay trustees for their customers In 
T(‘sj>ect of the money deposited, for then they would have to 
a< r(mnt for all i)rofits made by them in the use of the deposits. 
official Isstf/nee of Madras v. Smith, 39 Mad. 1081). 

Payment of Cheques:—Tlnne is an implied contract 
b(*tween the banker and the customer that the former will 
honour the cheques of the latter as long there is a balance in 
customer's favour, and also to the extent of overdiaft agreed 
upon. (iS. 31, Negotiable Instruments Act). A banker who 
faiN to hoiKuir his customer's dieques, unless there is on the 
face of the dieque any reasouable occasion for suspicion, is 
liable for damage"’- (London Joint Stock Bank. lAd. v. 
Macmilhin and Arther (1918), (A.C. 777). But the banker is 
liable only to the customer and not tn the holder, wlio in case 
of dishonour has to take action against tlie drawer—only iu 
(uise of wrongful refusal can a holder have a riglit against the 
banker* 
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ofafutory Protection :—**'Where a cheque payable to order 
purports to be indorsed by or on behalf of the payee, the 
drawee (i.e., the banker) is dis<'harged payment in due course/’ 
(STegotiable Instrument Act) (S. 85). Payment in due course 
means—payment on maturity to the person entitled to give 
proper discharge, and in good faith and without any negli¬ 
gence (S. 10). The paying banker when the payment is made 
on crossed cheques in due conrse and in good faith is pro¬ 
tected from any liability (S. 138). N.I. Act. 

liefvmJ of Pajpocoi of Cheques: —But the bank is bound 
to refuse payment: — 

{a) On receipt ol customer's instruction not to" honour 
cheque known technically as countermand of 
payment. 

(/)) On re(‘eij)i of a notiee of customer’s death. 

(r^ On customer's insolvency. 

{(1) On customer’s insanity. 

(c) On receipt of an order of a Court of I^aw. 

(/) When a eheijue appears to be materially altered and 
does not bear the customer’s initials. 

{g) When the banker finds after comparing the signa- 
tiire on the cheque with the specimen, that they 
differ. 

(//) When it is irregular, f.c., not properly signed or 
iiidor.s€‘d or unstamped. 

Cu>.to)ner :—A person is to be regarded as a customer when 
his n»oney has been acee]ded bv the bank on the footing that 
it undertakes to honour his cdieques up to the amount standing 
to his ciedit, irrespe(dive of whether hiv«a connection is of long 
or short duration. Commissioners of Tasatlon v. English, 
Scottish and Australian Hank Ltd, (1920), A.O. G83. 

One bank mav be a customer of another, when the collec¬ 
tion of payments or re(‘eipt of (dieijiics tor the former are done 
by the latter. {Imports Co v. \Yestminister lianh (1927), 2 
K.B. 297). 

It is now a well recognised practice of the bankers not to 
open a new account without knowledge of or full inquiry into 
the circumstances and character of the customer, and the 
omission to take necessary precautions may amount to negli¬ 
gence in the subsequent collection of a ch^ue. The onus of 
proving absence of negligence is on the banker. 

Negligence: —The rule as to negligence is that 

(1) the bank should exercise the same cure and fore¬ 
thought as a reasonable man would do in making 
or receiving payment; 
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(2) the bank must employ a reasouably poiupetent staff 
to carry out its duty. {Lloijds Bank v. Chartered 
Banl of India, AnUraUa and China (1929)^ 

1 K.B. 40). 

lUustuition of Neijhgencv \ — 

(a) Collectiou without adequate euquiry for a customer of 
a cheque })uyable to the cubtomer’b employers or to a body to 
'whom the customer stands iu a fiduciary relationship. 

{h) Collection of a che(jue marked “account paytV' for 
some one other than the payee. 

(r) Collection of an instrument reuularU dra\^n or eu- 
dorsed {Lloyds Bank v. Savory & Co. (1933), A.C, 201). 

Collecting banker :—Collecting bankers are protected iu 
HM eiving payments in good faith of (Tossed cheques when they 
are acting as agents on behalf of customers, in (ase titles to 
tlie (‘hecjues pro\e tletective. They are not liable to the^tiue 
owner ot the cheque (8. 131). N.I. Act. 

The pass book:—The main fumdion of the Pass Book is t('. 
maintain a conclusive and unquestionable re(‘ord of the traus- 
{Hdions taking place between a banker and his customers. 

The bank ha.s the right to have the eutiy subsequentl> 
coirected, but not to dishonour cheques drawn on the faith of 
it «o long as it remained uncorrected. {Holland v. Manchester 
and Liverpool Hank, 23 T.Ij.K. 38t»). A false entry in the i 
Pass Book fraudulently made by any bank official cannot b^ 
relied on by a (mstomer who has not acted thereon so as to 
alter his position, (British and A\}rth European Bank v 
Lahtein, 119271 2 K.B. 92) and sudi an entry can be rectified 
within a reasonable time. (Conversely no amount of acquie 
scence on the part of the customer can justify a bank from 
withholding payment of money really received from the cus¬ 
tomer but omitted in the credit items of the povss book. 

Whether the pass book is to be regarded as a settled 
ae(‘Ount, and whether it is the duty of the customer to ex¬ 
amine and compare the entries and to notify to the bank the 
errors appearing therein all depends upon the custom of the 
banker concerned. And unless such custom or tradition is 
ihere little reliance can be put on the pass book as precluding 
a mistomer of disputing the entries. 

THE RESERVE BANK OF INDIA ACT, 1934 

{Act U of 1934) 

The Reserve Bank of India Act has been passed to establish 
a Central Bank in India with a view to regulate the issue of 
notes and keeping of reserves, so that monetar^’^ stability and 
unification of ouirency and credit in India may be secured. 
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(Preamble, S. 3 (1) ). The objects are (i) to take bver the 
management of the curreney from the Central Government; 
(it) to carry on the businesH of a Central Bank. 

Organisation 

The bank shall be a (‘orporatiou with the name of the 
Reserve Bank of India, having perpetual succession and com¬ 
mon seal, and shall sue Jind be sued by that name (S. 3 (2) ), 

Shore Capital: —It will be a share holder’s bank. The 
share "caj)ital of the bank shall be Rs. 5 crorea divided into 
shares of one hundrd rupees eaeh. 

The nominal value of the shares originally assigned to five 
separate registers shall be avS follows: — 

Bombay and CalcuttAt Rs. 140 lakhs each, 

Delhi—Rs. 115 lakhs. Madras Rs. 70 lakhs, 

Rangoon—Rs. 30 lakhs 

Shares are transferable from one register to another. 

Who miy be shareholders: —To be registered as a share¬ 
holder and to be entitled to receive dividend a person must 
be (1) ordinarily a re'^ident oi have a place of business in 
India. 

and (2) Either domiciled in India beiiig a subject of His 
Majesty or of a native state or a British subject residing in 
India having bis domicile either in the United Kingdom or 
in a dominion. 

(3) A scheduled bunking company registered under the 
India Companies Act or a Co-operative society under Co¬ 
operative Societies Act, or any <’(mipaay incorporated under 
an Act of Piirliament or of any dominion (S. 4(3) ). 

(4) No one shall be a shareholder in respect of any shares 
in excess of a total value of tweiitv thousand rupees (4 (4A) ). 

Increase and Hedvction of Share Capital: —^The share 
capital of the bank may be increased or reduced on the recom¬ 
mendation of the Central Board with the previous sanction of 
the Centrfil Government and with the api>roval of the central 
legislature, by the bank in a general meeting (S. 5). 

Office, branches and agencies: —The bank is to open five 
offices in Bombay, Calcutta, Madras, Delhi, Rangoon and a 
branch office in TiOiiJon, and it may with the previous sanction 
of the central Governmont establish branches or agencies else* 
where (S. 6)- 


Managemetit 

All the powers of superintendence and direction of the 
^airs and business of the bank shall be entrusted to a central 
Board of directors. This hoard is to exercise all the functiona 
except such as are expressly directed or required under the 
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provisions Act to be clone by the bunk in a general meeting 

(S. 7). 

Centtal Board :—Tbe Central Board sliall oonsint of the 
following directors; — 

(a; A governor luul 2 deputy go\ernoij 5 appointed by 
the Central Oovernment. 

(b) 4 directors to be nominated by the Central Govern¬ 
ment. 

(o') 8 directors to be elected on behalf of the share¬ 
holders on tlie various registers, by the members 
elec'ted b}' the local boards in the following 
manner, 

Bombay 2, Madras 1, 

Calcutta 2, Rangoon 1, 

Delhi 2, 

(d) One government official io be nominated by the 
f Central Government. 

The four directors nominated by the (entral government 
and the eight directors elected by the lo(*al boards are to hold 
office for five years, but the official pcuninated to act as direc¬ 
tor is to remain in office during the pleasure of the Centxnd 
(io\ernment (S. 8). 

Gorernor and Deputy Governor of the Banl': —A Governor 
and two Deputy Governor*^ are to be apjminted by the Central 
Government on the recommendation nf the central board 
IS. 8 (InG. They are to be whole time officers of the Bank; 
theii salaries are to bo determined bv the Central Board and 
approved by the Central (jro\eminent (S. 8 (2) ). 

These officers aie to hol<l office for terms not tjjrceeding 
five yeai*8 as the Central Go\ eminent may fix at the, time of 
appointment. In ease of casual vacaiu ies and absences occur¬ 
ring in the Governorship or Deputy Governorship of the Bank, 
due to infirmity or otherwise, llie (Vntral Government may 
apjKiiut any person to officiate even if he be an officer of the 
Bank. (S. 32 (1) ). 

DidQuahficaiion of Directors :—Tl\e following persons can¬ 
not be directors of the Reserve Bank ot India. 

{a) salaried government officials and officials of native 
state. Government officials means persons in tbe 
military or civil service of Government of India 
(S. 134, the Government of India Act) and in¬ 
cludes officials of both central and provincial 
Governments (General Clauses A<*t S. 3 (21) ), 
(h) adjudged insolvents. 

(c) lunatics and persons of unsound mind. 

{d) officers or employes of any bank. 

(e) directors of any bank except of co-operative bank. 
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Jfo two partiierB of the same firm or two directors of the 
same private company or one of whom is the general agent 
of the other or holds a power of procuration from the other or 
from a mercantile firm of which the other is a partner may be 
(lirec'tors. 

The clauses (a), ((f) and (e) do not ai)ply to Governor, 
Deputy Governor or to the official nominated as*director under 
8. 8 (S. 10), 

Removal from or vavatwn of office'.' —The central govern¬ 
ment may remove any nominated or elecited director from 
office, and in case ot the four nominated directors and the 8 
elected dire(‘tors, this ])owcr is exerciseable only on a resolu¬ 
tion piiBsed by the central board by a majoritv of 9 direc'tors 
IS. 11 (1) 1. 

(1) A director nominated or ele<‘ted shall cease to bold 
office if at any time after (> months from the date of his nomi¬ 
nation or election, he fails to become a registered m)Uler of 
uneii(‘umbered shares of the Bank of the nominal value of not 
less than Its. 5,000 or if he eeases to hold shares of 4hat value. 
This share qualification can be accjuired only from govern¬ 
ment under S. 4 (8). Any sliare ac(|uired in this way from 
(Government can be resold only to (Government and that too at 
})ar, and the Goveriimeiit shall be entitled to repurchase ii 
juir such shales held by any director on his ceasing from any 
(‘iuise to hold office as Diiector (S, 4 (11) ). 

(2^ Absen(*e from 3 consecutive meetings of central board 
without leave trom the central Government lias the effect ol 
terminating' office of the director (8. 11 (2) ), 

(3) The cential Government shall remove from office an,\ 
dirt'ctor if he becomes subject to any of the disijualificutions 
under 8. 10 (1) & (2). And no such director is re-eligible for 
nominathm or ele<-tion until the ex])irv of the term (S. 11 (3) 
& (4) ). 

(4) The ap]Hnntnieni, nomination or election as director 
of any memlxu’ of the central oi pioviucial legislature is voio 
<8. U (5) b 

(5) A director may resign his office to the central govern¬ 
ment, and on the arc tqdance of the resignation the office 
becomes vacant (S. 11 (6) ).- 

Casual vacafii'ies and ahsem^e.^ of directors of the Central 
Hoard: —If an ele<*ted director in unable to attend any parti¬ 
cular meeting of the central bfiard for any reafum the elected 
members of the local board of the area which he represents 
may elect one from amongst them to act for him for the pur¬ 
poses of that meeting fS, 12 (2) 1, 

Any orisual vacancy in the office of a director shall be filled 
up in the case of a nominated director by nomination, in the 
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ease of an elected director hy election and sneh directors can 
remain in office at the maxnnum only for unexpired portion 
of the term CS. 12 (4) 3. The vacancy in the^ office of the 
elected member of the central board is to be filled np in the 
following manner—first an election to fill his vacancy in the 
local Ixjard; and then an election by the newly constituted 
local board to fill the vacancy of the central board IS. 9 (4) 

“(7) 3. 

Meetings of the Ceniral Board :—The central board shall 
meet at least 6 times a year and at least once in each quarter. 
The meetings are to be convened by the Governor. Any 3 
directors may asik the Governor to convene a meeting of the 
board at any time. The meetings are to be presided over by 
the Governor or in his absence by the Deputy Governor 
authorised by the Governor. In the event of equality of votes 
the president has a casting vote (S. 13). 

General meetings :—^Geiieral lueetiugs of the shareholders 
of the Reserve Bank can be convened only by the central 
Boiu'd and sliareholders Imve no right to require the board to 
convene such meetings. The annual general meeting is to be 
held at a ]>lace where there hs an office ol the Reserve Bank 
w^ithin G weekh from the date on whicdi the annual accounts 
of the bank are closed; a general meeting may be convened at 
any other time also. Two consecutive annual general meet¬ 
ings cannot be held at the s;iiue }>lace.' 

In the annual geneial meeting the sliareliolders are entitled 
to discuss the annual accounts, the report of tlie central Iward 
on the working of the bank and the auditor's report. Every 
shareholder has the right to attend a general meeting, but 
only tliose whose names have been on the register for a period 
td not less than G mouths ending with the date of the meeting 
and who hold five or more v^iares will have one vote (S. 14). 

Local Boards :—For each of the five areas there will be a 
local board consisting of fi\e members elected from amongst 
the shareholdeisS on the register of that area, and of not more 
than 3 members nominated by the central board from amongst 
<1)0 shareholders on the register of tliat area. In exercising 
such power of nomination the board shall aim at securing 
territorial or cM onomic interests not alre*idy represented, parti- 
(ularly the representation of agricultural interests and the 
interests of co-operative banks. As regards disqualific'ation in 
voting the same jirovisions as are applicable to the directors 
apply here. The elected members are to elect one or two per¬ 
sons from amongst them to act in the central Board. 

A local board is to advise the central board on such matter« 
aw may generally and specifically be referred to it and shall 
perform duties delegated to it by the ceniral board (S. 9). 
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FUNCTIONS OF THE BANK 

Ordinary:—Being* n Central Bank it is not to engage in 
any and every kind of busineHS, nor compete with other banks 
tor profit. 

(1) Jt is to be tlie banker to the Government as it to 
accept deposits and to collect money for tlie Central or Provin¬ 
cial GovernnK'ni. 

(2) It is empowered to buy, sell and re-discount bills of 
(‘Xobange and })ronussorv notes maturing within ninety dayii 
arising out ol honn. fide trade or commendal transaction 
drawm on and payable in India, bearing two signatures one of 
which must be that of a sclieduled bank. 

(d) Purchase, sale and re-discount bills, pronuHsory notes 
bearing two signatures one of which must be a sc lieduled bank 
or a c'O'Operative bank drawn or issued for financing seasonal 
agricultural oj^erations or tlie marketing ot croj>s, maturing 
within 9 months. 

(4) Purcdiase and sale and re-dis(*ount bills and notes, <dc\, 
issued or drawn for the purpose of holding or trading in 
rteciirilit^s of Central and Provincial (ilovej nmenl or of other 
kinds recommended by the Central Board. 

(d) The purchase irom and sate to schedulcMl banks of 
sterling amounting to npt less than one lakh o{ rupc^es. 

(b) Purchase, sale and ili'^c^ount of notes^ bills, treasure 
bilks, drawn in or on any place in the Ignited Kiiigdoni and 
maturing within 20 days, with a sclieduled bank. 

(7) Kee[>ing of balances with !)vinks in the* Vnitt*d King¬ 
dom , 

(8) The making ot loans and advan(*es to srheduled Iranks, 
native states, provincial co-operative banks, repayable on the 
expiry of fixed periods not exccM^ding 9tl days—against slocl s, 
funds and sec'urities approved by the Indian Trust Act, ‘gold 
and silver’, such bills and ?iotes as ihe bank is permitted to 
buy or sell, pronnssory notes oi a scheduled or a co-operative 
bank supported by a title to goods which liave been pledged 
to any such bank granted tor honn fide tracif or for financ‘ii»g 
agricmltural operations. 

Making advances to the c'eatral and ])ro\!ncial govern¬ 
ments, repayable not later than 3 months. 

(9) The issue of demand draft.s or bank jk>s 1 bills--bills 
payable to order at varying from 7 to (>0 days sight for remit¬ 
ting odd sums of money—payable at its own offices or agencies 

(10) Purchasing and selling British Government seeurities 
maturing within 10 years. 

(11) The purchase and sale of the securities of the central 
and provincial governments oi of any hfal anfhoeity t“u 
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mnnicipal committee, district board, hoiy of port eommis* 
sicmers or other authority legally entitled to or entrusted by 
the (j^overnment with the control or management of a muni¬ 
cipal or local fund.’* General Clauses Act, S. 3 (28)] or any 
security guaranteed as to the principal and interest by these 
authorities, (a) But the total value of such securities to be 
held by the bank shall not exceed the aggregate amount of 
th(‘ share capital, the Reserve Fund and three-fiiths of the 
liabilities of tlie Banking deparlmeut in respect of deposits, 
ih) and the value ot securities maturing after one year shall 
not exceed the aggregate amount of share capital, and the 
KeserAe Fund and two-fifths of the liabilities of the Banking 
department, (r) and the value of such securities maturing aftei- 
10 Tears shall not exceed the aggregate amount of the share 
(*aj>3tal, the Reserve Fund and one-fifth of the liabilities of 
the Banking department. 

(12) The ru^tody of monies, securities and other articles 
of \ line and colh^ction of interest dividends, etc. of any such 
^eruri tit's. 

(Id) Hie Nale and realization ot all property for the satis- 
fa( tion of its < hums. 

(H') At ting as an agent of the central and provincial 
government and lot dl authoiities and native states—in pur- 
(ha'^e <uid «!ale of gold and silver, of securities and collection 
rd intt'resfs, etc., on them, in remittance; in the management 
(tf public debt. 

(ll} A<ting as an agent of the central bank of any other 
country' 

Hb) Borrowing of money for a period of not exceeding 
one month for the piirjxises of business—this borroAving is to 
be done from the scheduled banks, or from any foreign central 
bank. But siu h Ixirrowing at any time is not to exceed the 
amount of share capital (8. 17). 

Central Banking Functions:— (1) Note is me —Besides the 
above functions the Rc^serve Bank will have power to issue 
notes (8. 7 (Ifi) ). 

It Avill have the sole right to issue bank notes in British 
India. The central government is to cease to issue notea 
( 8 . 22 ). 

This note-issuing |X>wer is to be conducted by the bank 
by a separate department known as the issue department. 

No person in British India other than the Reserve Bank 
shall have the right to draw, accept or issue hills or notes 
payable to bearer on demand (S. 31). Contravention of this 
provision is a criminal offence punishable with a fine, on the 
complaint of the Reserve Bank (S. 33). 

24 
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>leparfment: —Tliis department is not to issue bank 
notes to the Banking department or to any other person exempt 
in exchange for other bank ndtes or for such coin, bullion or 
securities fS. 23 (2)]. 

Denomiiiafions and form of nofr.s: —The Indian Paper 
Currency Act^. are all repealed (8. 00). Bank is to issue noces 
of the value ot five, ten, fifty, one hundred, five liundred, one 
thousand, and ten thousand rupees unless otherwise directed 
by the Central Oovernnient on the recoiumendation of the 
Cential Board (S. 24). The designs and materials must be 
approved by the Central Government (S. 25). 

Legal tender character of notei> :—Every bank note shall 
be legiil tender at any place in British India and shall be 
guaranteed b\ the Central Government (S. 20). Legal tender 
means ‘that currency which has been made suitable by law 
tor the purpo.'^es fd‘ a tender in the payment of debts. 

Reserre.s for not€i> : — The market value of the a^^et!^ hhould 
always be equal to the face value of the notes in cinuilation. 
The reserve is to (‘onsist of: — 

Gold coin, gold bullion, sterling securities, rupee com, 
and rupee securities: 

(1) Of the total aiuonnt of the assets not IcvSs than 

(40 per cent.) shall be of gold coin, bullion or sterling securi¬ 
ties, of which the amount of gold portion shall not be less 
thar Rh, 40 cror(‘s. (iold coins and bullions are to be Aaluod 
8.47512 grain of fine gold per rupee. 

^2) The leinainder shall be held in rupef* coin, (Vmtra! 
(Joveinment rupee set urilies and such bills of exclmnge *)r 
piomidsory notes Uh the Bank is eniiiletl to deal with, provided 
the amount of the Govermnent se<‘urities shall not at any time 
exceed one-fourth of the total assets or Rs. 50 crorevS wbi(*h- 
ever is greater. AVith previous s. iudion from the Ceuitral 
Government this amount may be raided l>v a sum of lls. 10 
c^0Te^ tS. 33). 

Sv'^pension of assets requiremeni^ : -—li the goM and 
sterling poition of the reserves is reduced below the minimum 
of 40 per cent, of tlic total assets, the hank may, with the 
previous sanction of the Central Goveronient for period not 
exceeding 30 <lays at the first instance whij'h may be extended 
troni time to time by oeriods not exceeding 15 days may hold 
as assets nf gohl iml sterling of less aggregate on payment of 
a giaduated tax payable at the bank rate. This rate shall 
never be less than 0 per cent, per annum 37). 

(2) Banher to the Govermnent : —The Bunk has a duty to 
act as the Banker of the Government for the Secretary of 
State, Central and Provincial Governments. It has to under- 
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take to ac‘<*ept monies and custody and management of titteir 
fu 0 <ls (S. 20). The Government provincial and central 
ahull make agreements and keep all ilieir monies with tile 
Bank (S. 21). 

(8) Power of direatnif/ discount :—In order to regulate for, 
i.e,, expanding, stabilixing or contracting the currency aiid 

1 redit in the interest of trade, industry and agriculture the 
Banl is eunpowered to j)uichase, sell and discount any of the 
bills of ex(‘hange, pronot<»—or stf^rling in amounts of not less 
th.ui 1 lakli ot rupfjes, or make loans or advances repayable 
on demand or on expirv of periods not exceeding 90 days 
{S. 18). 

Restrictions on its business:—(1) It is not to engage in 
trade or industry nor to have any direct interest in anv such 
imdei taking. 

i2) It is not allowed to buy its own shares or grant loam 
on the security of such shares. 

(m) It is not U) advance money on immoveable property or 
to a<<iuir(' sucli property. 

U) To make loans and advances. 

To allow interest on deposits. 

Mil To draw bills otheiwise than on demand (S. 19). 

^Hher obligations ^—The bank is under an obligation to 
'^upply different form of fmrrencies one in exchange for an- 
utlier^rs. 89 ( 11 ) 1 . 

The Central Gov<‘ruiiieiit is to supply the bank with rupee 
c(das if the assets of the issue department is les than Rs. 50 
cr(U‘«*s or 1 /f) of the total assets,—after the close of any finan¬ 
cial vear fS. 8G (2)]. 

The (lenfral (<o\eninient shall not undertake to receive 
or linuilate any rupee coin (S. 88). 

Ohligailon to buy and sell —In order to maintain 

the stabiliiy of the exidunige value ol tlie rupee, the hank is 
bound to sell or Inn sterling at a fixed rate at its offices. But 
t!n^ aunuinl of sterling must be less (ban ^€10,(300. 

Other provisions as to /t'cs-crrc.'f: —The reseiwe fund is 
always to t)e kepi at least (‘qual to the total amount of the share 
capital. If it is less than that not less than Its. 50 lakhs out 
of the suiplns profits have to be added io it fS. 47 tproviso)). 
Idle Bank is free front income tax and super tax provision 
(S. 48). 

Pefitras :—The Bank is to submit a weekly return to the 
Central (loverument and a copy of the annual account.8 within 

2 months from the date on witich the accounts are closed 

(S. 57). 
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Liquidation :—The provisions of the Companies Act 
not to apply in caae of liquidation. And liquidation is not to 
take effect unless the Central Government so orders. And in 
stich a contingency the Reserve Fund and surplus assets will 
be divided between the Central Government and the share¬ 
holders in the proportion of 75 per cent, and 25 per cent. 
(S. 57). 

Agricultural Credit Department : —The Bank has to create 
a special dei>artment, to study all questions of agricultural 
credit and to co-ordinate the operations of the Bank in con¬ 
nection with agricultural credit (S. 54). 

THE IMPERIAL BANK ACT (XLVII OF 1920) 

The Imperial Bank was established by dissolving the three 
presidency banks and amalgamating them into one. It^ 
importance is now gone alter the establishment of the Reserve 
Bank of India, and it is now an orcliiiarv bank based on 
statute 

Share Capital :—The share capital of the Bank is to be 
one hundred and tv\elve millions and five hundred thousam! 
rupees, divided into shares of Us, 500 each. It will be 
limited liability concern (S. 3). 

Business: —<^1; The bank may do Government busine'^'^ 
under any agreement 'with tbt* Reserve Bank of India, tcs «in 
agent of the latter (S. 10). 

(2) The bank may perform all the bankitig functions 
excepting certain matters (S. 8, Schedule I). 

(3^ It shall not make loans or advances for periods of 
more than 6 months or on the security of the shares oi 
the bank. 

Central Board :—The general superintendence of the 
affairs shall be entrusted to a Central Board consisting of pre¬ 
sidents and vice-president-s of local boards, one person electeti 
from each local board, a managing director appointed by the 
Central Board, a deputy managing director, not exceeding 
two persons nominated by the Central Government, Secreta¬ 
ries of the Local Boards *(Ss. 24, 28). 

Local Board :—There shall be local boards at Calcutta, 
Madras, and Bombay; these boards iixe to manage local busi¬ 
ness. The number of members shall not be less than 3 (S. 29). 



CHAPTER Xir 

LAW OF PATENTS AND DESIGNS 

Indian Patent and Designs Act II of 1911') 

Patents: —These are exclusive and sole ri^^hts granted by 
the Crown to use, exercise and sell the inventions by their 
autliors so as to secure to (hem the profits thereof for a certain 
time. The nann* paient is derived from the fact that such 
grants made by Tdters ]>atent^ (literae patentes—open letters). 
A manufacture ])roduced by the art or skill of the author, in 
order to secure tlie patent right must be novel or new, useful 
and convenient—ii must not be contrary to law and public 
policy. 

/.ippbrations for rtgistrafion :—The true and first inventor 
may a])])ly for a j)ateut in a prescribed form giving proper 
H])ecification oi the invention to tbe (k)ntroller of Patents, 
Desigms and Trade Marks. Then the same is examined and 
publicly adve^ti^e(l, and any opposition to the grant is coii« 
sidered. Then if it is found suitable, a patent is granted. 
There are special agents known as patent agents upon whom 
an inventor should rely for obtaining a patent grant, because 
they are the persons who know the proper procedure for the 
purpose. There is a register of patents in the office of the 
patent, containing pai'ticulars about the patent and the mode 
and conditions of grant of the right (Ss. 4, 5. 6). 

In case of infringement of patent right, the patentee may 
sue for injunction and danijige. The patentee may assign his 
rights to another farm or he may grant a license for manu¬ 
facturing or using or selling the invention. 

When an abuse of monopoly rights is established by 
showing that tlu‘ patent is not working on a commercial scale 
or that the demand for it is not being met to an adeiiuate 
extent and on reavsonable terms or that the trade is prejudiced 
by the refusal to grant license, orders may be passed for the 
grant of license or revocation of grant of patent ete. 

Designs: —The proprietor of a design may apply for ite 
registration and obtain a certificate of such registration. The 
effect of such registration means a copyright tor it. 

A design means configuration, pattern or ornament applie^i 
to an article by any industrial process namely manual, 
mechanical or chemical, which are judged by the eye. 
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Opposition to ^rmif a patent :—WithiE 3 months from tbf* 
date of advertisement of the acceptance of the application any 
person may on payment of a prescribed fee oppose the grrant 
of the patent on the following grounds: — 

(n) that the applicant obtained the invention from him 
or from a person of whom he is the legal repre* 
sentative, 

(b) that the invention has been published and (‘Jaimed 
in any specification filed in Biitish India which 
IS of prior date. 

(r) tliat the nature of the invention is nol sufiiciently 
or fairly descTibed, 

(d) that the invention is public ly used in an> part ot 
Brilish India (S, 9). 

On receipt of such notice the Controller is to inform the 
applicant, and on hearing after 3 months decide the cavse. 
The decision of course is subjcc't to appeal to the Ccmtral (iov- 
eminent (S. 9). 

Grani of patent: — A ]>atcnt is grantc'd on payment of the 
prescribed tee, and the patemt sealcsl v\ith the seal ot patent 
office, within 18 months from the date of the applic'atmn 

Ihmition of Patent riphi :—The tcu'ia cd c'veiy patemt -^liall 
be limited to 14 year-5 IS. 14 (1)1. 

A patent shall lapse if the patcmtc'c' laiK lo ])a> the prc'i 
cribed fees in time IS. U (2)1. 

The term may be c^xtended on an a])plnation at the* Batcmt 
Office at lea^l b months bcdorc the c'X])iiv to the ( cnlral Cov- 
ernmeiit for c^xtension ot time fS. lo ^ >1. 

Restoration of lapsed potent: —The })a1<‘utec‘ in C'ase ot 
lapse of patent nmy apply mciiticming t!u‘ i iu unistaucf''^ lui 
restoration by pa\mcnt ol pres(Tih<(l !<•<» fS Ifi (lU. 

Register of patent^: —A rcgistei is kepi at Patent 
wheiein are entcu'ed all piirticulars as to patents—the names, 
addresses, the grants, assiginmmts ot patents (S. 20 (Is 

Covipulsorg Incenses and relocation :—Aliy persem inlc 
rested may apply to the Central (iovernment iogetlmi with a 
prescribed fee alleging that the reasonable requirements cd 
the public with respecd to a pat/cnted invention have not beem 
satisfied and praying for the grant of c^ompulBory license^ cu 
for revo(‘iition of the juitent fS. 22 (1)1. 

Revocation of patent: —Revocation may be obtained on 
petition to a High Court (vS. 26). 

The Central Government may liear the petition or may 
make a reference to a High Court. 
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Abuse of patent ftghis: —If the patentee fails to woi^ the 
patent on a commercial scale—or to i^rant licenses on reason¬ 
able term to any existing trade; or ii any trade is prejudi¬ 
cially affected by the conditions attached to the patent or if 
the establishment of a new trade is detrimentally affected 
(S. l»3). 

JhghU of patentee and infringement: —The patentee is 
<'ntitled during the time the patent is in force, the sole rights 
and proiittt arising from ihe patented invention. In case of 
infringement there is a remedy by an action for an injunction 
to rcsirain the infringer and alsij for damages, or (daims an 
iiecoiint of profits (S. 31). 

RpgistraUon of Designs: —Designs may be registered (»n 
the application of any person claiming to be proprietor of any 
ri(‘Av or original design not previously published in British 
India (8. 43). 

The Controller is to grant a certifi(‘ate IS, 4o (1)1. 

Regi'iier of Designs: —A register <outaining the doMrip- 
li(ni ol designs—is to be kept at the Ibitent Office (R. 4bi. 

Effect of registration: —On registration the proprietor gets 
j (‘ojjyright in the design for o years from the date, which 
may be extended tor a second and third periods of o vears 
IS, 17 (2), (3) . 

Piracg e/ ngi<icred design :—During the existence of 
topylight in any de-ign, no person will be allowed to sell or 
^o apply such design to an\ articb‘ except with a li(‘ense or 
Avitli lire written consent of the proprietor (S. 53). 

Remedy: —TJi(* ])iopriptor may sue for tlie ie<*o\erv of 
dciinages tor any ( ontiaA ention, or for injunction againu the 
lepetitioii IS. 13 i2)L 



CHAPTEE XlIT 

TRADE MARKS 

TRADE MARKS ACT (V OF 1940) 

Before this Act the j)rote(*iioii to Trade Marks as gdveu bv 
the Coiomon Law was iiiude(}uate, and as given by the Statute 
Law (/.e., the Penal Code, Merchandise Marks Act and the 
Sea Customs Act) was utterlv ineflicient. And registration cd 
the declaration of ownership under the Indian Registration 
Act gave no legal right to tJie owner. So the necessity of an 
Act like this was very keenU felt. The provisions of this Act 
shall be in addition to tlie provisions of any other existing 
law. 

Trade Mark Meaning: —A Trade Mark means a mark m 
relation to goods for indicating a connection in the course of 
trade between the goods and the person as proprietor or user 
of the mark. A mark includes a device, brand, heading 
label, ticket, name, signature, word, letter or numeral or any 
combination thereof. 

Registration: —A T’radc* Mark may be registered only in 
respect of paxticular goods or classes ot goods. It shall not 
be registered unless it contains at least one of tlie essential 
particulars:—name represented in a [)arti<‘nl(ir manner, or 
signature or invented words, or any other distinctive or 
adopted mark. It mav be limited to one or more coloiii>, or 
it may be registered without limitation of colour. 

The following cannot be registered as Trade Mark:—any 
scandalous dc^^aign, anything likely to deceive or <‘uuse eonfu* 
sion or hurting religious'Hus^•eptibilitie^>. anything contrary to 
law or morality, names of rhemical el(*mc*nt?, geogT'aphical 
name, .surname, name of seet. caste or tribe, identical or 
similar marks already on legister; Royal Arms and State 
emblems cannot be used without due auil}orit> for the same. 

Any person claiming to be the proprietor of a Trade Mark 
may apply for its registration. The application has to be 
advertised in the prescribed manner, and any one may file his 
objectif)!! to the registration. The Registrar is to serve a 
notice of the opposition to the applicant and the applicant x.s 
to file a counterstatement. The Registrar on hearing the 
parties and considering the evidence, may register the said 
Trade Mark, and on smh regidration, a (‘ertificate of regis¬ 
tration is granted to the applicant. Jointly owned Trade 
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Marks may also be registered. Any person oilier than the 
proprietor of a Trade Mark may be regist^ed as a registered 
user in respect of any of the goods in respect of which it iS 
registered. 

Ah regards a Trade Mark which has been in use ])rior to 
the 25th February, 1937, upto the date of regisiiation, the 
Registrar may acrept evidence of acquired distincliveness as 
entitling the Mark to regi^iraiion. lu the ease oi a Trade 
Maik (‘ontainiiig any part tor which beparate registiatum has 
nfit been applied or any maiter common to the ira<le, regis¬ 
tration may be allowed subject to disclaimer as to the exclu¬ 
sive use by the i^roprietor. 

Effect of Registration: —Ucgistiatinn <.»iveH the exclusive 
rigdit of user. It is irrirnn fuctc evidence of validity of the 
original reoisti\Mti(U) and Mihsequeni assigiiments, etc.; and a 
registration is conclusive a> to validity alt(U seven years. 

Tbit a regi‘'tratiou shall not lotertere with the vested 
rights of a person acquired hy continuous use or with the 
hona firff use of om^’s own name, place of b^siTle^s or descrip¬ 
tion of the (‘harai ter or quality oi goods. 

dlK‘ r<‘gistiation ot a 'rrad<* ^laik reniiiinN etfecti\n for 
seven \euis; but it may be renewed for tilttnui vfairs more on 
application and payment ot ])res( ribed fee^. It a proprietor 
of a registered Trade ^lark d(M*s not use tlie Mark hona fide 
for five > ears or more, it m-av be nmo\ed tion: the register. 

(Irdinaiily, no claim for inhingement lies in the case of 
unregi.sicred Trade Marks. But such right of action is not 
lost in rt‘^p(H"t of a Trade Mark whi(di had been in continuous 
use sinc(' before tlie 25th Fehiuarv, 1937, and its registration 
had been refused. 

But an unregistered propriety is not precluded by the 
Trade Alark^ Act from bringing an action against any person 
for pa^sing-ofl of goods. 

Deposit of Trade Marks:—Idie deposit is to be made tiy 
any one claiming to be the proprietoi of a Trade Mark in the 
Office of the Controller of Patenb'? <uin Designs who shall be 
called ihv Registrar of Trade Mark-^ for the purpose of the Act. 

Classes of Trade Marks: — 

(1) A.ssociiitf’d Trade marl<i imdudes a {a) Trade Mark 
registrable in the name of the same proprietor in reepect of the 
same goods or resembling the same goods m m to cause con¬ 
fusion or deception if used h} a person other than the pro¬ 
prietor. (h) When the proprietor of a Trade Mark claiming 
the exclusive use of any part of it wants to register the whob3 
and the part as separate Trade Marks, tln>y may be registered 
as Associated Trade Marks, (c) When u proprietor of several 
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Trade Marks wants registration in respect of the same goods 
or same description of goods which resemble each other iu 
material particulars, but differs in respe( t of number, price, 
quality or names of places or in other non-distinctive character 
or in (*ohnir they are called associated Trade Marks (S. 12), 

A Trade Mark registered as a defensive Trade Mark and 
(hat Trade Mark as otherwise registered in tlie name of tlie 
same proprietor shall notwithstanding that the respective re- 
gistrution are in respect of different goods, shall be registered 
as Associated Trade Marks (S. 38 (8) ). 

(2) Ttinie Mark ngi.stcred (js a series ':—The item of 1'radi‘ 
Mark mentioned in {n under the previotis heading may be 
registered as a series in one registration II (2) ). 

id) Cerfificaiion Trade Mark :—It meins a Mark in reiii* 
tiou to any goods used for distinguishing goods eertifnal by any 
person in res]>(‘ct of origin, material, naxle of maJiufaeture, 
quality, accuracy or oilier <‘hara<‘i(Tisties from goodN not .-o 
eertitied (S. 2 (h) ). A Mark sliall not he rcgistralilc as a fer- 
tithadion 'Frade Maik in the name of a peison who < arrics on 
a trade of tlic kind eerlifieil (S. din 

Def<‘a.'<ire Trade Mark :—AVlien a Tnule Mark consist¬ 
ing of any inveided word has hei'ome so well-known re^l>'‘cting‘• 
any goods tliat th(‘ thereof in relation to otliet goods won Id 
he likely to be taken as indicating a conm'ction in tin* colU^e 
of tT’:i(h' between tliose gmxls and a ])crson entithsi to u^e tiu* 
Trade Mark in relation to the first mehtitmed goods, ihmi not¬ 
withstanding tliat tlie ])roprietor of the tii^t mentioned goods 
docs 110 ^ use the Trade Mark to those oilur goexN tlia ^aid 
Trade Mark may be registered in his nano^ in re^pcci of thost* 
oilier gooils as a Defensive Trade Mark dS. dH). 

(d) Te.iiiJe Trade Mark :—Special jiravisions i)a\t* been 
niiale for iho registration ol textile goods. Thera* are certain 
redrictions in resp(‘ei ol ri'gistration ot textile goods being 
piece goods—tor in^^taiict*, {a) no Mark consisting fd' a line 
fiCcfding shall be registrable as a Trade Mark, J}) ilie r‘t‘gLsti;j- 
tion shall not give any exclasivi* riehi to the usi* tvf 
heading, etc. 

Registration of identical or similar Trade marks; — 

In case ot honest <*oncurrent use, l egistr at ion by more tlian 
one projirietor of Trade Marks wdihdr are identiiail or ireaily 
resembling each other may be permitted or ri^gistratum of ihc 
vame may be refn-^ed unlii tbeir rights ha'*e been didermimxl 
by a (ompetent Court. (S. 10). 

Registration suhjeet to disclaimer :—^Wberi a Trade Mark 
contains any part not separately registered in th<* name of the 
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}>ro|>erietor or any matter common to the Irade or otherwise oi 
a non-distinetive character, the same may be registered if the 
proprietor disclaims any right to the exclusive use i)i the 
same, ^S. 13). 

rights :—A proprietor of a registered Trade Mativ 
shall pot be entitled to interfere with or restrain the use hy 
any person of a Trade Mark identical with or resembling* it, it 
the latter had been continuously using it j)rior to the registra¬ 
tion by the registered proprietor. (R. 25). 

Fi/st astr :—His right to use a Trade Mark even when it 
is not r(>gistert‘d is saved by Rec. 25. He may also obtain con¬ 
current registration of identical Trade if ark under Sec. 10 (2 k 
A proceeding for infringement of an unregistered Trade Mark 
may be iiiNtituted if the Mark has been continuously in ust- 
siiH'e belore t]ie 25tb lebrnaryy 1037, aid an appliratiun for 
its registration made within five years trom the commence, 
merit oi the Act, ha^- been refused. His right to bring suit iVu 
]>assingoff ot goods b not afi'ected oS. 2tl). He may aKo apply 
for the (amadlation or variation of the previous registration 
umb*r 37. 10. 

As^igfuneni and ivansof Trade Murh :—The regis- 
teianl piojnu^toi* nmv assign or transmit the Trade Mark and 
give eiftM iiial re('ei])ts for any consideration for su(di assign¬ 
ment Ht* inav do so w'hether in <‘onnection with the goodwill 
of a busiu(‘>s oi not, and in res]>ecl either oi all of the goinK 
in respect of which it is registered or of S(nne onl\ of thost* 
L'ood 

An a'^sigiinient of an unregistered Trade Maik v\ithrnit tiie 
goodwill of a biisim'NS is pcimis.sibb* only if, (o) at the time oi 
assiu^mnent ot transmission oi the unregistered I'radt* Marl: it® 
Is Used ill tln‘ same business as a registcrsal db'adc Mark, and 
(h' the rcu’istert'd Tiade Mark is assigmal or tran'-mitled C.. 
the sjno* tiiTH' and to (lie same persi>n as the unregidered 
'Fi ade 51aik, a ml ie) the unregistenal 33'eb* Mark relates 
tioods in r(‘spe( f oi wliieh the registered dbatle ]Mark is assign- 
tal or transmitted 3b). 

A beitifn aiioii 3'rade Mark is assignable or transmissible 
only with tlo' eonsent of tlie fTOvernmeiit. And an Asso<‘iaied 
Trade ^lark sliall In* assignable and transmissible only as v. 
vvhol(‘, and not separately (R. 34). An assignment of a regis¬ 
tered Trade Mark shall not take effect unless the assignee 
a])phes to iht* Registrar within six months from (lie date of 
assignment foi* direction for adveriWment fR. 33), 

An assignment, or transmission of a Trade Murk shall be 
registered on application to the Registrar and on proof of title 
to his satisfaction (R. 35). 
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Infringement:^ —No action lies for infringement of an un¬ 
registered Trade Mark unless sucii Trade Mtirk has been 
continuously in use sin(‘e before the 25ih February, 1^37 and 
unless an application for its registration made within five years 
of the commencement of the 3rade Marks Act, 1940, has been 
refused (S. 20). This provision does not affect one’s right for 
action for passing-off. ^ 

A regivstered proprietoi will have Ihe exclusive right to the 
use of a Trade Mark in respect of the goods and this right 
shall be deemed to be infringed by any person wlio (not being 
the proprietor of the Trade Mark or a regibttu'ed user thereof 
using by way of the permitted use) uses a Mark identical with 
it or ^o nearly resembling it as to be likidy to deceive or cause 
(onfusiou, ill the course of trade, in relation to any goods in 
respe('t of wliich it is registeied. and in buch manner as to 
render the use of the Alaik likely to be taken either (a) as 
being used as a Trade Mark, or {h) to import a reference to 
s(um‘ person having t])(‘ right either as a proprietor as legister- 
ed u^er to use the Trade Mark or to goods with which such a 
})erson as aforesaid is conm^cted in the conrs^^ of trade 
(Ss. 21, 57). 

Thi.s right given by the registration is '-ubjeci aln lo any 
conditions or limitations entered on the register. This right’s 
not infringed if the proprietoi or rc^gistered user Ikkh at un\ 
titne expressly or imjiliedly consented to the use of the Trade 
Mark bv any person (Rs. 22, "iR). There would be no infringe¬ 
ment in the following cases also: — (a) Vest(‘d rights (S. 2t5); 
(hi Ifonn fidp use any person of liis own name or the name 
of place af business, description of the (haracter or quality 
of bis goods (vSs. 26, 27). 

• A reiristered user of a Trade Mark may ( all upon the pro¬ 
prietor thereof to take ])roceedings to prevent infringement 
Thereof and if the proprietor refuse^ or neglects to do so 
within tlaee months after being so called upon, the registered 
user may institute proceedings for infringement in his own 
name (R. 40). 

Afiy suit for the infringement of a Trade Mark or otherwise 
relating to any right in a TVade Mark should be instituted in 
a llisfxdct Court (S. 73t 
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LAW OF COPYRIGHT 

1 he Indian Copyright Act {III of 1914), 

Tho law of copyright as is found in India is nothing* but 
the English law on the subject incorporated bodily into the 
Indian Act in schedule form. Of course certain minor modi¬ 
fications huA e been introduced to suit administrative conveni- 
en(‘e (S. 3), 

Meaning and Scope of Copyright: —Copyright denotes the 
sole right to produce or reproduce the work or any substan¬ 
tial pait theieoi in any material form whatsoever, to deliver 
lectures on the work in public, and m case of unpublished 
work to publish it. It includes the sole right to produce, 
reproduce, perioim or publish any translation of the work; in 
the case ol a dramatic work, the right to convert it into a 
nov(d or other non-drainatic work, or dramatization of novels. 
It also includes lu the case of literary, dramatic or musical 
work, 1o make any record, perforated roll, cinema films or 
other conhivance by means of which the work may be 
niechani<*ally performed or delivered. It also includes the sole 
right to authorize all of the above acts (First Schedule. 
S. 1 (2) ). 

]\‘rforniance to a number of members in a club entertain- 
• ment is a performance in public. (Harrn.s, Ltd, and Chapell 
& Co. V. Martards Club, Ltd,, 1 Ch. 52G). 

Fubhcation in relation to any work means the issue of 
copies of the work to the public, but doCvS not include the issue 
of photographs, engravings of works of architecture or sculp¬ 
ture. nor puhlic performance of dramatic or musical work, 
delivery of publi<‘, lecture, the exhibition in public of artistic 
work (hhrst Schedule S. 1 (3) ). 

A copy is that which is so strikingly similar to that of the 
original would suggest the original to the mind of the 
spectator. (Mahendra v. Emperor, 33 C.W.K. 172). 

Ownership of Copyright— 

(а) The first ownership of coiiyright is deemed ordinarily 
to be vested in the author of a work. 

(б) As regards photographs the owner of the original 
negative is regarded as the first owner. 
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(t') But if a pltite or original ongraving' pLotograph or 
portrait is ordered by some oilier person and was made for 
valuable consideration, the peiwn giving such, order is regard¬ 
ed as the owner, in the absence of any contrary agreement. 

(ch zVii {uithor of a w(»rk, written in eourse of employment 
‘of another Aijll not be regarded as the first owner, but the 
ownership is to \est in llte emplo>w {First Schedule, S. 5 (-/) 
and {h) ). 

(hnginaJ :—Originality in arranging, abridging, selecting 
etc., gives right to eopyright e,g., selectiou ot poenif? 
^Mivnn'dhm v. Surc'^h (It. Deb, 17 Cal. Bui the work 

abridged mu^t be (f)udensed and not eopied ; novelty or in¬ 
genuity is not essential. {Ma< niillan & To., Ltd, v. A . & J. 
Cooper, 48 Bom. 8()8y Mere (‘olourable alterations amount¬ 
ing to artful disguise do not make a work original. (Mohm) 
Mohan V. Sifamith, 84 C.W.N. o4U). 

Duration of Copyright: —Tlie gpeiieral rule is that the copy¬ 
right of a work subsists for the life of the uutlior and a period 
of bU years after his death. But at any time after the expiry 
of 2r> years, or in the case of a work in which copyright 
subsisted at tlie passing of the Act, 80 years from the dcatli ot 
the author ot a published work, coiiyright will not be regard¬ 
ed as infringed if due notice of the intention to reproduce it 
for sale is given in Avriting and if royalties for the benefit of 
the owner of the copyright have been duly paid for aF (opies 
of the work sold. (First Schedule. S. 3). 

'Fhe Central Government is to make rules as to tlie manner 
of the sendee of notice and payment of royalties (First Sch.n 

Blit in cas(* of translation of work first, published in India 
the -^ole right to produce, reproduce or publish a translation 
of the Avork shall subsist only tor a period of 10 yearf> (S, 4). 

Joint authors . —In the case of a w(yrk of joint authorship 
7.0., a work produced by the collaboration of 2 or more 
authors in whiidi ( ontribiitions of each cannot be distinguished 
horn the other, ciipyright subsists during tlie lite of the 
author Avlio first dies and for a term of fiO year^ after his 
death, or during the life of the author who dies last whi(*h* 
tver is longer (First Scdiedule, S. IG). 

Po'-thainoij.^ irork :—(^opyright of un]>ublislie<l works— 
literary, dramati<, musical, or artistic shall subsist till publi* 
cation or performance and for a term of 7>0 year^ thereaftei 
First Schedule, S. 17). 

Gox'ermneni pub]iration .^: —;rhe copyright of government 
publications shall belong to Ilis Majesty and shall subsist for 
a period of 50 years from the date of fifkt publication of th^ 
work (First Schedule, vS. 18), 
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Assignment of Copyright :—Tlie owner of,the copyright in 
ony work may assign his right wholly or in part, either 
geneiully or subjert to limitations, but no such assignment 
is valid unless it is in writing and is signed by the ot^ner oi 
the eopyriglit or by his duly aiitliorized agent! But no such 
/.ssignment (except madc\ b\ will) shall be operative beyond 
the expiration of 25 years after the death of the author, and 
the reversionary interest will devolve on his legal persona^ 
representations (hirst Schedule, S. 5). 

Subject-matter of Copyright: —The original pro(lu<*tionh of 
iidiowing kinds ot woik are the v'^ubject-inatler ot (‘Opyright. 

fl) Litemrif work inell 1 de^ any book, injw^paper, magazine, 
peiiodieal work, map, ehurt, plan and table, lecture, addn^ss 
and sermon. A code ot made-up words suitable for cabling 
X)urpose^, altlnnigh meaningless have been held to he original 
literary work. {Andirsi'n H (P., Lid,, v Ideher Lode Co. 
\m7}'2 K.B. 469). 

(2) Dramatic work includes any ])iece of recdtatiim, choreo- 
giapliic work, diimh show, the scenic arrangement, or aeting 
iorni of which is fixed in writing or otherwise or any cinema 
production where tlie arraugeineut or acting form or the com¬ 
bination of incident^ leprcsented give the work .m oiigiuai 
I hara'der. 

(d) Arti'<iii Work inchules painling, di iwiug, s(ail})ture, 
artistic* erattsmansliip architectural works of art, engravings 
and pliotog*raplis (First H<*liedule, do (1) ) 

(4') Musical nvo7»*-means n}i\ (omhiuatioii of melody and 
harmony oi either of them whi(*h has been reduced to mntiiu> 
CS. o'). 

Infringement of Copyright: -(’opyrighl in a work shall he 
deemed to be infringed wlu'rever any ])ersoii does anything ill 
relation to the Avork, without the (‘Oiisent (d‘ the owner (S. 2, 
fhrst Schedule). Copyright of a work shall be regarded as 
Hiiringed when a ptrsou sells or lets tor liire. or i)iters for sale 
or hir<\ distributes for trade* pur]> 0 ‘>es, exhibits in ]niblie for 
irade, impeuts foi sale or hire any work which, to his know¬ 
ledge*, infringes eo]>yright. Allowing or permitting the per- 
tormance in public of a work for private profit without the 
consent of tin* owner of the (‘opyt’ight unless done bona fide is 
i)n in fringement (S. 2, First Schedule). What is and what is 
not infringement remains a matter of opinion. Very oft^ut 
the only proof of infringeiuent of copyright can be found in 
ihe repetition of errors occurring in the original. 

The following arts are not regarded as infringements: — 

(i) Any fair dealing with any work for purposes of private 
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study and researcli, criticism, review or newspaper summary* 
{Ka7*tar Singh Giani v. Ladhe Singh |'1&34], 16, Lali, 103). 

(ii) Any use by the author of an artistic work, who is not 
the owner of the copyright in a work, if he does not imitiite or 
repeat the miiin design of that work. 

{Hi) Any publication of artistic works permanently situted 
in public places or buildings or of any architectural work. 

(/r) The publication in a collection mainly composed of 
nt>n-copynght matters bonafide for the use of schools, provided 
no two passages are taken from the same author and the 
source is acknowledged. {Educational Depot t. lialindni Nath, 
Tagore (1983), 55 All. 504) 

{v) The publication in a newspaper of a report of a lectuie 
delivered in public, unless d is prohibited by explicit ludice 
aiti^cd at a coTispi(‘iious ]dace where tlit' lecture is being 
deli veered. 

{ri) The reading or recitation in i)uhlie from any publisli- 
ed work (S. 2, First Schedule). 

Remedies: —IVo kinds of remedies are open to the owner 
of ci^pyright in case of infringement. Civil remedies entitle 
him to damages, iniunc tion and to claim an account and pay¬ 
ment of profits, and the delivery up to liim all infringing 
copies, which include any colourable imitation and importa’ 
tioiis ^Ss. G and 7, First Schedule). Bona fide ignorance of 
the existence of copyright does not entitle the owner to any 
reme^dy except injunction (S. 8, First Schedule). 

Jnnsdiction and limitation :—Any such action is to bo 
brought within three years (S. 10, Fir^?! Schedule). Civil 
proceedings regarding copyright sliall be instituted and tried 
by TIigh Court or by a District Judge (S. Fd), 

Importation of copies :—Copies made out of British India 
of any wwk in which copyright subsists which if made in 
British India would infringe copyright, and about which the 
owner gives notice in writing personallly or by liis agent to the 
chief customs officer that he is desirous of s(M?ing prohibition 
of such imports, will not be allowed to be imported and shall 
be deemed jirohibited imports. The Governor-General is to 
make regulation regarding such detention and confiBcation of 
copies (S. 0). 

Criminal: —Offenee.s relating to copyright are triable only 
by a magistrate of the firf^t class or by a Court not inferior 
to that of a presidency magistrate (S. ll). 

Penalties for sale, distribution, exhibition or importation 
etc., of infringing copies shall be punishable with a fine which 
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may extend to Rs. 20 for every copy, T)ut. not exceeding 
E«, 600 for the same transaction (S. 7). 

Possession of plates for purposes of making infringing 
copies, with full knowledge for private profit shall be punish¬ 
able with a fine not exceeding Rs. 600/- (S. 8). 

On second conviction, punishment extends to a simple 
imprisonment of one month or to a fine of Rs. 1,000/- (S. 9), 

The Court may order for the destruction and delivery up 
of all infringing copies (S. 10). 

Ifitemational Copyrigjit :—Berlin Convention (1886) rela¬ 
ting to regulation of international copyright was subsequently 
revived by Berlin Convention of 1908. The recommendations 
are given effect to under the schedule, by which His Majesty 
may, by order in council, direct that the provision of this Act, 
shall apply to foreign publications (S. 29, First Schedule). 
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CHAPTER KV 

PASSING OFF 


Definition:— “A mim is not to sell bis own goods under 
tbe pretence ibiit iliov are ilie goods of another man; he can¬ 
not be permitted to i>raetise deception, nor to use the means 
whi(‘h contrilmte to that end. He cannot therefoie be allowed 
to use names, inarka, letters or other signs by which he may 
induce purchasers to believe that the goods which he is selling 
are the manufactures of another person.’' liord Langdale, 
M.R. 

The law of ])assing off aedion is base<] on the priu(i]>le that 
while law will ])ermit fair and honest (ompetition in trad(^ 
at> it is beneticial to the ])ublie, it vill not tolerate unfair 
(omj)etition eahailated to destrov honest biisioe-N'' and to de¬ 
moralize tlie C(mimm'eial ]ml)li<‘. Two rivaU in 1lie industrial 
field nia> ('ompete witli each other by manaiiuduiing the 
same of goods, but one will not be allowed t<> mislead tlo^ 
])ubli<- t)y fraudulently using such dislimdive labels. mark> (.r 
descriptions os are used by liis riv<d on li's i>ootU to indicate 
to tile publif that those are manufactured by iiiui. ^‘Singer A 
(’(*. lifna ]io monopoly <d tlu' invenlnm am! no e\<lusi\e light 
to make or sell 1h<‘ madiine Anvone may make it, anyone 
!na\ sell it. l»ut theie must he no dt‘c(‘ption, nc^ "•elhng uudiu' 
t lUe colours, no uniair and dehisi\e assumption ot .i tiade 
maik c»i o< ,t name a]>pio]>nated ami kno\s n as a (lade maik.'' 
{Suign^ Miiiiiifat i unmj ('(}. KnnhuU and Minf(>n (bST'l), 10 
Scot. li. Jtep. 17il). 

The Indian (’emits r(‘(ognisca! hedore the passing of the 
drade Maiks Acd, 1040 the light of jiroperly in trade marks 
and liaxe iolltoved the Ihiglish law cd passing off in granting 
relied in ewse of misre^jwoentation caused bv the luse ot marks, 
nvcnus oi* g(d-u]> and otlnw cases <d 1a{n(>c‘ring v\ ith sueli 
righi^. 


Kinds of passing off action. 

lh‘dch‘s iiitring^uuent of tiadc marks and desrripiions 
there are the' following kinds of ])ast:^ing off: — 

(1) (hie class cd goods may lie passed off as nnoilier, 
nllbough diflercml trad(‘ niaiks distinguish diffeient grades of 
the article manufactured by the same* person. It is fraud on 
the public, at the same lime injury to the liade of the itiami- 
fucdiua^r caused by unjust def^truetion of ccnifidence in tin* 
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quality of tlie {Smlding & Cp, v. 0(im<tge 31 

T.L.tt. 328 (HX.) ). 

This irndudes the selling of second hand goods of the 
plaintiff for his ne^' goods. ' 

(2) floods Tnimiifactiiml by one person is substituted and 
l)assed oh for fliose manufactured by another. {Kodak, Ltd. 
V. f^ondon Siereoi^cfqjic and Photographic Co,^ Ltd.^ 19 T.L.R. 
2t»7L 

(3) Cqlourablc iniilation is a kind of misrepreseutaiion in 
wliicJi the (liftVreiu es between the genuine and imitated goods 
are only apparent. But if the features are common to the 
tra<le, it is noi a eolouruble imitation. 

(4) A combination of labels or designs is arranged in, a 
disiirictivc manner by a manufactuier to distinguish his goods, 
it sucli a get-uj) acquires by user an excdusive reference to the 
p!ainiifr\ goods rival imitators are liable to be re.^trained. 

(b) The public may be misled by advertisements into be¬ 
lieving that the goods ottered for sale are those of the plain- 
tift ^hen they are not. 

Mi) Trading n<nnes of business which liave acquired rejni- 
taticui is a valuable asset and as such any wrongful assump- 
tiufi or eoloiirabU' iuiliution of such a name comes under pass¬ 
ing oft’ acMion. 

Essentials of cause of action: —(lb la a passing off action 
the plaint iff nc'cd nc/t show «(Uy iraudulcnt int«u\fi(m or know- 
h cLm' o{ the guilt oil the juirt of thc^ dedendant. It is sufficient 
li ih<* plaintiff pro\(*s liis title to the mark and the infringe- 
nnuu tlicrt‘of. {Itvddau'aii & Co. v. Ihnihaiu Hemp Spioninfj 
('n., p HAW. body 

'2) In such all action ii is not ncfessary for tlie plaintiff 
to jirovt’ tliat anv ca>>c‘ of actual diH'cqiliou has ialsen place or 
that he liad suffered any >pc('ial damage. It is enough if the 
rourr satKlicsl that llic deiendant scdi liis goods in such a 
nniHHU as may bad tlie ]nirchascrs to believe in probability 
«h li they are btnum’ plaiuiiffks goods. {Soiidt v. Reddawag 
A Co., iJd.. 32 (\d. b)l ; Abdul Sohiui v. JJainiJuUah , J5 IXb 
I Hdc 

But the })Hiba{)le ])urc‘haser should be regarded in Iiulia as 
iac.mtious, ignorant and unwary because ot appalling 
iiiiieraey. 

^3) In a pas>iiig oil actum no }>ecuniaTy loss or iujurv is 
io be proved by tin- ]dainiiff\ any reasonable appreliemsion of 
injury or damage by way ot loss ot euMom or of reputation 
constitutes sufflcbujt cause* of action. {/farrturs jAth v. R, 
Slarrod, LUh, 41 IbV C. 74V . , . ' 

(4) The owmu* (A a tr,ade laarV is entitled to’ protedioii 
evdi against an innocent infringer, who cTi^l uo( know that the 
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plaintiff is tte owner of the mark at the time of the infringe¬ 
ment, {Turton & Sons, Ltd- v, Turton f 18891, 42 Ch. 128), 

But where both the marks had been in nse for several 
years side by side, actual deception is to be proved by the 
plaintiff. {Rodgers v, Rodg^rs^ [18741, 31 L,T.N»S. 285). 

Probability of deception is presumed in cases of frauti. 
{Royal Insurance Vo., Ltd, v. Midland Insurance Co,, Ltd., 
20 li.P.C. 96). 

(6) Where there is a close similarity between two murks* 
and that is not i)roperly explained, fraud will be generally 
presumed, and the onus is on the defendant to show that the 
mark was adopted with a bonafide intention. (Nerni Chand <. 
Wallace, 11 C.W.N. 537). 

The thing said to be passed off must resemble the ihiiii^ 
for which it is passed off, (Francis Day & Hunter v. 
Twentieth Century Fox Film Corpn. [19401 A.C. 112). (A 
motion picture did not represent a thing). 

But presumption of fraudulent intention cannot be made 
where the mark complained of is common to trade. In 
Adamjee Hajce Dawood & Co, Ltd, v. Sicedidi Match Co., 
[19281 A.I.R, Rang. 210, where,the two labels were similar 
in respect to the use of the word ‘Star’ and the figure of a 
star, the Court refused relief on the ground that this WrH 
common to the trade. 

Fraudulent intention by itself is not aolionable, it must be 
proved that the defendant’s goods were calculated to mislead 
the purchasers. In certain cij<‘umstances even inerally tnu 
statements may constitute mi'^reiireseiitatiou, if the reMilt of 
the user of the mark is to enable the defendtUit to pass off his 
goods as the goods of the plaintiff. {Brinsmead \ Lid, 
V. Brins mead, 30 R.P.C. 493). 

(6) The basis for passing off action is that the plainlilf 
has been deprived of the profits that would Imve otherwise 
come to him and hence it must be shc»wn that the defendant, 
had actually used the false marks for trading purposes. 
{London General Omnibus Co. v. LavcUf 18 R.P.C. 74). 

(7) Mere imitation is not sufficient to justify interference 
by Court, reasonable probability of deception calculated to 
injure the plaintiff is to be proved. (Plotzker v. Lucas, 24 
R.P.C, 551). 

(8) Damage or likelihood of damage to property is the gist 
of all such actions and unless the plaintiff can prove that bif» 
credit or business has suffered or is liable to suffer damage in 
future no action Vrill lie. {British Legion v. British Legion 
Club, Ltd., 48 R.P.C. 555). 
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(9) In every paBsing off action, tlie plaintiff has to show 
his right of prior user in the mark. It is not necessary that 
the mark alleged to be infringed should be indicative of tho 
ownership or origin of the goods. It is sufficient if the mark 
in question has been identified by the public with goods of 
a particular manufacture and that by the means of that mark 
the purchasers are able to distinc^ish those goods from others 
of a like character. {Edge & Sons, Ltd. v. Nicolh & Sons, 
Ltd,, 28 R.P.C. 582). The plaintiffs in this case had been 
selling washing blues and other tints for several years, in a 
wrapper with a stick protruding but without any label or name 
cm the wrapper. The defendants used the same get-up with 
tlieir name printed prominently on the wrapper. Still injunc** 
tion was granted against the defendants. 

(10) The right of property to a particular trade mark is 
confined to goods of similar descriptions to which the marks 
are attached, but it cannot entitle the owner to prohibit its use 
by others in connection with goods of different character 
altojRether. In Anglo-Indian Drug and Chemical Co, v. 
Swa.sftk Oil Mills Ltd,, (1935), A.I.R. Bom. 101, the plaintiffs 
who had been selling hair oils and perfumery under the mark 
777, were refused injuiiclion against the defendants who sold 
bar soaps with Rwastik mark on the one side and *777* on the 
other. 

It iwS however not necessary that the infringement of trade 
mark should be in respect of the goods of the same kind, the 
right extends to cognate classes of goods, provided that the 
similarity is such as to lead the unwary customers to mistake 
ifie defendant’s goods for those of the plaintiff. ^Thomas Bear 
& Sons (India) v. Prayag Narain [1935], A.I.R. All. 7). 

(11) If the mark is distinctive first and continuous user will 
entitle one to exclusive ownership. If it is non-distinetive 
exxduHive ovmership will not be recognized. 

The following marks cannot be claimed for exclusive use 
and must be open to trade. 

(a) A trade mark which is descriptive of an article or 
its composition or mode of manufacture, such aS 
f’hlorodyne, linoleum, which have become name 
of certain articles. 

(5) Mere laudatory words such as ‘superior’, ‘super¬ 
fine’. 

(c) A name or mark which denotes only a particular 
type or pattern, 

(rf) A symbol which by trade usage is descriptive of 
quality. If it conveys a different meaning to the 
public from what it has to the trade the Court 
will accept the memiuu reccgnised by the gene¬ 
ral publie. In Gramo^^one Company's appUca* 
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\ tiom^ 27, R.P.C, 089, it w^as iieltl that the 

^ramoplioae oame tp <Jenoie to t|ie piablio ^ tali- 
, ing iiiatliiixe of a particular type althoiigl^ to tlio 
traao it connected llie bour(‘o of mtiuufacture. 

(j^) ^’eogfapliical names cannot he claimed as escclusivfr 
ihonopoly in the use of trade marks or trade des¬ 
criptions. But if by an extensive UKer it aequii'cs 
^ secondary significance in connection with the 
goods of a p)articular manufacturer it bec'omes a 
nionoimly. There are certain geographical nmoes 
which have become merely de8( ripdive of the 
goods such Ueiman silver, Ea \4 de Colognt*, 
Portland cement. These are (‘oinmou to the tiaclo 
and cannot be claimed In any particular 
manutacture. Bvit there are ccTl<iin names 
which have come to denote goods of a partuular 
manufacture. 

(f) Kame of patented articles on the expiration oi tlio 

pateni right. But if the name ac(}uire a secon¬ 
dary meaning being exclusively used in connec¬ 
tion with the goods of the niituufacture of tin* 
old patentee, he will he entithul to the right ot 
exclusive use of the name. 

(g) If the name is indicative of a piixess, rather than 

of the manufacturer, e\’clnsi\e user cannot oe 
claimed. 

But descripdive words may acquire a secoudaiy meaning 
when they are tised by the ]>uhlic to indi( ate good^ of u piUth 
culai manufacture, and then the Court will leslrain others 
from using tlxat mark. In Fmilder & Co., Ltd. v. 0 and (j 
R' ushton, Ltd-f 20 it P.C. 177, the pdaiutiffs were fust to maun- 
faotiiie jams in pjans made of siKer-plated vessels, and hen e 
their puns eame to he sold as '\Silverpan jams'’. These woids 
were distinctive of the goods of the jilaiiitiff and hence tlie 
defetidaiitn ^were restrained fiom using them. 

But secondary meaning cannot he acquired if there is no 
competition. {Parham Ihos. & Co. v. Gillespie & Co, 1 j 
E,P.C. o7). . 

If plaintiff’s name is habitually used along with the trade 
name of his goods it does not acquire distinctive meaning. 
(HorlicJi Malted Mill' Co, Summer&ktll^ 31 li.P.C. 

Rf!medics ;—Three classes of reliefs are granted in passing 
off actions. 

^ (1) InfuncUoii:—The right of ,the Court to grant injunc¬ 
tions atre governed in India by the Indian Belief Act 

(Ss. 53~56). tlio ^iharaotemlip of this i® if de¬ 
pends on discretion of the Court. It is generally granted 
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wlien there is the fear of probable injury to the plaintiff’s 
business in the future, when there is the chance of the wrong 
being continued or repeated. 

Injunction will not be grunted if the damage is trivial and 
renif>te and there is. np likeJihocjd of its ret^iwepce, when the 
plaiutift has acquiesced in the breach, or delayed in bringing 
the action, or w'here more efficacious remedy is available 
(Yoshim) Ihnhahi Ka SInj, Ltd. v. Dwarhadm Falechand 
fl9321, K.l.R. 335). 

(2) Vehrery up of iiuirled yoodx: —The plaintiff is also 
entitled to a deliTer\ up of possession of all the goods, labels, 
etc., calculated to deceive, for erasure of the mark, and if 
erasuie is impossible, for their destruction. 

(3) Damayo't or Accoiintt. of Profit: —^The plaintiff is 
entitled to ele< t one ot these ivliefs which are alternative ones, 
yubstantial dani.igcs < an be recovered for an infringement, 
onl> wlien s]>ecial damages are proved; but if simply an in¬ 
fringement ot the right is proved nominal damages will he 
awarded. {Xoor Mohomed Sait Co. v. Abdul Kareem & Co, 
fl983|, .)7 Mad. OUO). 



CHAPTER XTI 

LAW OF INSOLVENCY 

The Prewiency-Towm Insolvency Act^ No, III of 1909, and 
the Provincial Insolvency Act, No, T" of 1920, 

History:—Insohency hivr iu India has been created by 
the statute. The basis of the is of course the Roman legal 
principle of cessio bonorum or the surrender by the debtor of 
all goods for the benefit of his creditors in return for escape 
from legal process. 

‘"The chief aim of every system of Bankruptcy Law should 
be to combine and regulate two great objects:—iTrst, the dis¬ 
tribution of the effects of the debtor in the most expeditious, 
the moat e^ual, and the movst economical mode; and secondly, 
the liberation of his person from the demands of his creditors 
when he has made a lull surrender of his property ’’ (Henle>’s 
Bankruptcy Law, 3rd edition, p. 1), 

There are two Indian Acts regarding insolvency—(1) The 
Presidency-towns Insolvency for the city areas ot Calcutta, 
Madras, Bombay, Rangoon and Karachi; and (2) The Provin¬ 
cial Insolvency Act for the otlier areas enticing the cities. 
The provisions of the two Acts are almost the same except 
on the following points:—(a) The constitution of the Courts, 
(6) the procedure for the presentation of petition upto the day 
of the adjudication order (c) the vesting of the debtor’s pro¬ 
perty, {(1) Ihe doctrine of relation back, (e) the procedure for 
investigating debtor’s conduct. 

Who may be adjudged insolvent ;~Any debtor who has 

comimtted an act of insolvency, may be judged an insolvent 
by the insolvency court. 

Minor :—We have seen that a minor is incompetent to 
contract, and does not incur any personal liability to pay for 
the necessaries supplied to him, though the price of the thing 
supplied may be recovered from his propertv. Therefore, it 
follows, that a minor cannot be adjudged insolvent for the debt 
contracted by him, either for carrying on business or for 
necessaries {Jogmohan Narayan v. Gvrim Bahn, 43 All. 615). 

A minor cannot become a partner, but he may be admitted 
to the benefits of the partnership hy other partners. It follows 
that a firm consisting of a minog and adult partners cannot be 
adjndged insolvent but the adjudication order may be made 
against the adult partners only. In such a case all the pwpmtf 
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of the firm includirng the minor^e share shall vipt in the oSeial 
assignee or reeeiver npon the passing of adludicaiion order 
Mondal v. Kruhncu Bmietjee^ 4& I.A. lOS). 

LmiMic\~A lunatic may be adjudged insolvent when he 
commits an act of insolvency while he is sane. A lunatic may 
be adjudged insolvent when the Court gives permission to the 
committee to consent to an adjudication of the lunatic as insol¬ 
vent, or to present an insolvency petition under the Insolvency 
Act, when it is beneficial to the lunatic. / 

Mmried woman:—A Hindu or a Mahomedan married 
woman may enter into contracts affecting her separate pro¬ 
perty. Her separate property may be made liable for debts 
contracted by her; and hence a married woman whether she is 
u Hindu, Mahomedan or of any oilier religion, possessing 
separate x)roperty, may be adjudged insolvent for debts con¬ 
tracted bv her* 

Partner: —A partner of a firm may be proceeded against 
in the insolvency court. The creditor may do so without in¬ 
cluding the other partners (S. 95 Pr, T. In. Act), An adjudi- 
<^ation order against the firm can only be made when each of 
the partners has committed some pet of insolvency. But when 
the firm is adjudicated insolvent by the firm name it becomes 
s)per{itiye as if it were made against all the persons who were 
partners at the date of the order, {Gol'uldus v. Parry & Co , 
48 MjiA, 795). 

Tnder tlie Pro. In. Act, rules ha\e been made by the 
High Courts providing similar provisions for cases of insol¬ 
vency? under that Act, 

('<mtpanies :—No insolvency petition sliall be presented 
against any corporation or against any association or company 
registered under any enactment for the time being in force, 
{Sec. Pro, In, Act and Sec, 107, Pr, T, Act), Provisions 
haie been made for ihe winding up of a company under the 
^'ompanies Act, 1913. 

Hindn joint family, —A joint Hindu family as such can¬ 
not be adjudicated insolvent, but two or more members of such 
a family who have incurred a joint personal liability may 
present a joint petition in insolvency or may be proceeded 
against on a petition by the creditor. Minora must be exclud¬ 
ed in any insolvency proceeding started at the instance either 
of debtor or creditor. {Makahir Prmad v. Earn Rahal (19S7b 
Ifi Pat. 724b When the other members of the family are not 
personally liable for the debt, they cannot be adjud|:ed insol¬ 
vent in respect of the debt contracted by the managing mem¬ 
ber of the family. T he sons cannot be a dju dsted insolvents 
f or the debt eontracteJTbZ jL^l ^ tor fee 
i^en the creditor nad obtained the decree toinst t^ sous for 
the mm% because fhe sons are not per sbo^ly lia bl e for t he 
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<lebt tbotigli tl^e assets ot tlio ’busm^s^s in their litmds are liable 
to satisfy tit© ttebt. (Naga^vhmf^umia y. KTuhruinuichanm^f 
50 Mud. 98lV 

¥oTeignir:—li a forugner coionuts ao act of ijasolvency 
dnlTEg his personal residejice in British India he may h© ad* 
judged xnsolveEt, though he may be ubseut from British 
India at the time of the presentation of petition against him. 

Ex])Ianation to section 6 of the Pro. Ins. A<‘t, in defining 
acts of insolvency, says that the acts of an agent may be the 
acts of the principal so fur as aids of insolvency are concern¬ 
ed. And as such foreigner cannot be adjudicated an insolvent 
by Indian Courts on account of an act of insolvency cmmuit- 
t©d by his agent, unless he authorised tlie agent to atd in that 
way, or unless the agent was in suih a position that his prin¬ 
cipal must stand or fall by his acts. {Kastuvchaml v. Ganpnt 
Snigh, iZ I.A. 162). 

Section li of Pi\ T. Jn. Act lays down that the (\uirt 
shall hare no jurisdiitiou to makc^ an order of adjudication, 
i unless the debtor had ordinarily resided or had a dwelling* 
! house or had oarried on business either in person or through 
agent, within the local limits of the ordinary original civil 
jurisdiction of the Court, within a year be fore the date ot the 
presentation of the insoh ency lu^filion. 

Am of insolvency;— Insolvency <1ouri has jurisdiction to 
adjudge a person insolvent only when he is a dehfor, and Injs 
committed an act of in,^olrcncg. The Insolvency Law is 
meant for protecting both the debtor and the creditor, when 
the former is placed under circumstances which make it im¬ 
possible for the sutisfaction of his debts. Both tlu‘ Tnsolveucy 
Ack lay down a number of a< ts, tlie commission of any of 
which by a debtor will amount to an act of insolvency. 

(a) Transfer for benefit of all crcflitors: —It is an act of 
insolvency if in British India or elsewhere a debtor makes a 
traiirtfer of all or substantially all liis projierty to a third ])er* 
son for the benefit of his creditor generally. It is not 
necej^sary in this ease that there should be an intent to defeat 
or delay the creditors. 

(b) Transfer for defeating or deluging x —If he make> a 
tr^xnsf^^^r of his property or any part thereof in British India 
or elsewhere^ with intent to defeat or dehay his creditors, it is 
an act of insolvem y. A sale of mortgage of the debtor\s pro¬ 
perty lhay amount to an a<t of insolvency, even if it be for 
consideration or in former of a credite, when the debtor in¬ 
tended to defeat or delay his creditors' by sale or mort¬ 
gage* TKii# intention is to be gatltfered ftom the ciremmstdnees 
of each particular case. ' Th© person who challenges the hona^ 
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fiJS Mature of tranfiactiott, is to prove tHat it was not m. 
Blit iti tile case of a gift of t^e property by the debtor, it in 
itself becomes an act of insolvency as there is no question of 
eonsMeratidn in it* 

\C> Tfansfen (Ai frauduJeUi pteferejivt: —If in British India 
or elsewhere, he mahes any trdnsf^^r of his property, or of any 
part thereof, wj^ich would under this or any otherv enaetmeni 
for ilia time being in force be void as a fraudulent preference 
if he were adjudged an insolvent it will be an act of insolvency* 

(d) Qomg mhroadi —A debtor commits an act ot insolvency 
it ha depart*! or remains out of British Indiii or from his 
dwelling house or usual place ot business or otherwise absents 
himself or secludes liimself, so as to deprive Ids creditors of 
the means of communicaiing with him. with the intent to de¬ 
feat or delay his creditors. The intention of the debtor to defeat 
or delay his (Te<litors is to be gathered from the facts and 
circumstances of each case, and it is almost always a matter 
of inference. For example, if a debtor shuts up his shop dur¬ 
ing business hours or departs from his dwelling house withotit 
leaving any instructions as to his whereabouts, or without 
niahing any arrangement for ilm carrying on of Ids business, 
it m ly be presumed that he left it for the purpose of avoiding 
his (Teditors. {Re. Wordeg (1901), ] K.B. 309). 

((9 Side in execution :—If his property is sold in execution 
(jf a decree for the payment of money, it will amount to an act 
of insolvency. A debtor will be considered to have committed 
an iwi of insolvency under the provisions of the Presidency 
Towns Insrilvency Act when any of his property has been 
attached for a period of Uot less than 21 days in execution of 
the de<'ree (vf an\ Court for tho payment of money. There are 
tivo imtK)rtant elements under this clause, namely, that the 
property sold or attached must belong to him. It will not do 
if it belongs to tlie firm of which he is a partner, {Rnmsankae 
V. Knshfu^, dl Jf.L.J, 326). The decree in execution of which 
the i>r<M)erty is sedd or attached must be a dei^ee for the pay¬ 
ment oi money. 

An act of iiisohency may be due to the voluntnty act of 
the debtor Idnihelf. 

(f) Petition hg debtor :— He oommits an act of insolvency 
if he petitions to be adjudged an itisolvent.^ It Remains an t 
of intolvency even though the petitioii is dismissed. {Jamahiin 
V. Bhwmnhar, l(|9 I.q, 5T8). 

(g) Su^^pennii^fi of pagm^tt :-r^e commits an act of insol¬ 
vency if he gives wtiee to any of hia creditors that he him 
siuspendfidj or that about to suspend paympnt pf Im debts- 
This notice may either written, or^verhah Mere suspensioif 
of payment is not sufficient, thero^must be a notice of it. 
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(Vmmnji v, Mulji, 50 Bom. 624). The refusal to pay a dis* 
puted amount does not amount to a sUsi>en8i0n of pajment* 
{Namyandm v. Chemmlali 49 All. 321). 

ih) Imprisonment for vwney decree :—He commits an act 
of insolvency if he is imprisoned in execution of the decree of 
any Court for the payment of money. 

Inscdvency petition for an order of adjtidication: —An insol* 
vency proceedings can only be connected by the presentation 
of a petition to the Court, either by a creditor or by a debtor. 
There are certain conditions or restrictions imposed by the 
Acts in connection with the presentation of such a petition* 

Jurisdiction of Court:—^TJnder Pr. T. In. Act, the Court 
has no jurisdiction to make an order of adjudication unless, 
{a) the debtor is imprisoned in any prison to which debtors are 
ordinarily committed by the Court in the exercise of its ordi¬ 
nary original jurisdiction; or (b) the debtor within a year 
before the date of the presentation of the insolvency petition, 
has ordinarily resided or had a dwelling house or has carried 
on bn-^iness either in person or through agent within the 
limits of the ordinary original civil jurisdiction of the Court; 
or (c) the debtor personally works for gains within those 
limits; or (d) in the case of a petition by or against a firm of 
debtors the film has carried on business within a year before 
the date ot the presentation of the insolvency petition within 
those limits (S 11). 

High Courts of Calcutta, Madras, Bombay, and Eangoon 
and the Chief Court of Sind are the Courts having insolvency 
jurisdiction. {S, 3 P. 1\ Insolvency Act), 

I'nder the Pro. In. Act every insolvency petition shall be 
presented to a Court having jurisdiction under this Act in any 
local area in which the debtor ordinarily resides or carries on 
business, or personally works for gain, or if he has been 
anested or imprisoned where he is in custody (S. 11). 

The district Courts have jurisdiction but the provincial 
governments can invest any subordinate Court with such 
jurisdiction (S. 3, Pr. Insolvency Act). 

f’reditor's petition :—Even if a debtor has committed an 
att of insolvency, the creditoy is hot entitled to present nn 
insolvency petition agaipst him unless, (a) the debt owing by 
the debtor to the creditor or if two or more creditor join in 
the petition, the aggregate amount of debts owing ^ such 
crtdttorSf amounts to Rs, SOOj^, (b) the debt is a liquidated 
sum payable either immediately or at Some certain ^ future 
time, and (c) the act of insolvency on whioh the petition is 
based has occutred witldn three mantlis before the pres^ta- 
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tioB. (S* 12,^ Presidency Town Insolyency Act and S. 9, Pro*^ 
tifticiai Insolvenfey Act), 

A liquidated sum is a sum which has been already aacei^ 
tained, and must not be one which is to be determined after¬ 
wards by assessment by Court, and as such, a liability to pay 
damages for tort or breach of contract cannot be an example of 
liquidated debt until and unless the amount payable for the 
same is definitely fixed by a Court of law or by agreement of 
the parties, {Jle. Miller (1901), 1 Q,B. 51). 

Cmitents of petitiofi :~The creditor's petition must state 
the facts entitling him to present the petition and the facts 
giving jurisdiction to the Court to entertain the petition, und 
must be verified by an affidavit. 

Every petition by a creditor shall state (a) the place where 
the debtor ordinarily resides or carries on business or ;^erson- 
ally works for gains or, if he has been arrested or imprisoned, 
tlie place where he is in custody. (6) The act of insolvency 
committed by such debtor, together with the date of its com- 
iriission and, (c) the amount and particulars of tha pecuniary 
claim against such debtor (S. 13, Pro. In. Act). 

Facts' to he proved at the hearing: —The creditor must 
pro\e {a) the debt of the petitioning creditor and, {h) the act 
of insolvency commiited by the debtor (S. 13, P.T. In, Act). 

Tender section 24 ot ihe Pro. In. Act, the creditor must 
show tlmt {('i) he is entitled to present the petition, (h) that 
notice lias been served on the debtor about the admission of 
his petition, and (t) that the debtor has commiited an act of 
insolvency as alleged. 

DehioFs petition^ —A debtor shall not be entitled to pre- 
jcui an insolvency petition unle8^, (a) his debts amount to 
Hs. 500/-; or (b) he has been arrested or imprisoned in execu¬ 
tion of decree for the pa,\meiit of money, or (c) an order of 
attachment in execuition of vSuch a de(*ree has been made, and 
is subsisting against his property (S. 14, P, T. In. Act, S. 10 
Pr, In. Act). 

ConfenU of debtor's petition: —It must allege that he is 
unable to pay his debts (S. 15, P. T. In. Act), 

Under section 31 (1) of Pro. In. Art, every petition by a 
debtor must contain the following particulars;--^/!) his in* 
ability to pay debts, (b) his place of ordinary residence or or 
business, (e) the Court by wnich he has been arrested or im¬ 
prisoned or his property has been attached, (d) the names and 
addresses of all his creditors together with the amount due to 
them, (c) the amount and particular of his property with a 
declaration of his willingness to ^ surrender his property to 
Court, (/) the l^esult of «uy previous petition. 
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Powers of the Court, 

Interim Receiver :—The Court may appoint au mtetimre¬ 
ceiver of the ])r()perty of the debtor and direct him to take 
]>o!^sebdon of his property at any time after the presentation 
of the insolvenoy i)etitu)n and before the order of fuljhdioatibn, 

Seciion 2i) of the Pro. In, Act la>H down that when the 
debtor is the petitioner the* Court shall ordinarily appoint an 
interim Receiver of his pn^perty. The object of the appoint¬ 
ment is to presen"!^ the assets of the debtor for the benefit of 
the j^eiieral body of creditors. {Madlni V. Kshitishf 42 Cal. 

Atfachmenf of dehtor\^ pro pert i/ Court may make 
an order for the attachment of the property in the possession 
or under the control ol Ihe debtor by its actual seizure. This 
3nay be done at the time of passing the order admitting the 
petition, or at any suboequent time before adjudication^^ Ihit 
[ii'uperty which is t\teoipte<i frQin aWuIcinoni under section (>0 
oi the CVjde ot Civil Procedure, vtz., necessary wearing op- 
]>arel, houses of an agTiculturisi, stipencl gratuities-, allowances, 
(oinpuhm^v de]>osits in ]»rovident fund, right to future main- 
nuance and salary of .my public oHieer not exceeding Ks* 20/- 
per month et( shall not be capable of attaehment by ihe in- 
Nolvt^ncy Court. Ihit books of a( count fhough exempted by 
vc« tion no i\ V. C., ina> be attacbed by tbe Insolvency Court 
{S. 21, Pro. 111. Act). 

(%^nsoli(latHo^ of p€iiiions\ —Wliere two or more imsol- 
\mc) petitions are presented against tlie same debtor, or where 
M parate petitions .aie ])resentc(l against jfdnt debtors, the 
(\cu \ may (imsolidate the pioieedings or any of them on such 
1( Tins as i1h‘ Courl llnnhs fil (S, 01, Pr. T. In. Act; S. 1">, Pio. 
la. All). The (Vain mav also (‘onsolidaie proeeeilings under 
the Presidency Toiviis A(‘i, where separate peliilons are filed 
hr joint debtois. 

\^diere an order of adjndii ation has been made on an insol- 
^enr^ petition against {)r by one partner in n firm, any other 
msol\em V petition agtiinst or by anoiher partner in the same 
tiTHi sludl be pnsemied in or tiansferred to the (\nirt in wdiitdi 
i\ i brv| Tiieniioned petition is in course of p7’osiM*uiion; and 
snrh Court may give such directiinis for couBolidating the pro- 
meding^ umlei the petition as if thinks jd&t (S, 97; PreBidency 
Town Insolvem^v Ati). 

Effect of order of Adjudicatioti:—When an order of adjudi- 
f ation is jaissej oil tbe petition of in^^dvem y, it ha^ the fol¬ 
lowing effechs:—the vg^stlng of tfie property of tbe ipfiol- 
veat iu t^e Offhual Assignee under th<^ Pr. T. In. Aci^ or in 
ibp tleeeiver undar the Pro. fn, ^ct; (6) bar tp or rgstrieiJon 
against institiiiton of suits or procee<Un,|t^. by any (Tedilot; (^) 
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tfesirktiisn of io«^dlveot^ji poirei* to mter into 
rwpect orf liln property; ^ (f/) rtinqualification of iiisolvetrt; (^) 
Court^g power to ntoy pr(»ceoclmgH; (/) the rights of aecurea 
^ rcnlitor to deal with the security, ar^ not affec^tml; (g) restric¬ 
tion on rights of creditors to the benefit of any ejce*3utioii 
against the insolvents pro])*»rty after the insohency petition 
or order oi adindicaiion tS. ol, Pr, In. Act; R. fj3, Pr. T. In* 
Avt); {h) avoidance of certain volnntai*^^ transfers made tvith- 
in two years of their making (S. oi?, Pr. T. In. Act; R. f)H, 
Pr. In. A('t); </) avoidance of fraudulent preferent^ (R. 5(h 
Pr. T. In. Act: S. ^4, Pro. In. Act)’.’ 

VeMifig of prtfperttf in Official AnHignieei^tyn the making 
of au onter of adiudieation, the property of the insolvent 
wiierever sii\xate shall vest in the official assignee, and shall 
be(ome divi^ihle among his creditors (S* 11, Pr. 1. In. Act). 
The Couri may ap])oiTit a special manager having regard to 
the nature of the deldorhs csi^»te or business or to the interests 
ot the (reditois generalh, to assist tlje Official Assignee (R. 
Ph Pr. T. In. Act). 

1 (\siiftg of prffpictg ,n Hiceivcr ',—Ou the making of an 
order ol <idju(lieatinu the property of the insoPeut shall vest 
in the rourl or in a Ilecei\er wdro iiui,v be appointed at the 
lime of Ike (U’der or afterwards (S, 28 <2), Pro. In. Act). Such 
a licceiuu may be ap])onded by the 0)urt imdeA Sec. 56 or 
may be appointed by 1 (k al government under Sec. 57, when 
life {xu'sons so appointed shall be railed Tllhcial EeceiverP 
4die [)io])eit\ oi llh‘ insolveni acquiied by liini or devolved 
on him afler the dale of adju<li< ation shall vest in the Heceiver 
ulndever tin’ date* oi tlie ib'(eivei\ actual appointmenl may 
Ik' {Kdhirlidful v. Jdgdnnaf]i<i 54 I.A. ]90), 

When a Hindu iailier is adjudged insohent, the interest 
ol his son in the familx ])ioj>erty does not ^est in the reeiever. 
\ Ili '^hird/iofh V. Official Hiceicer (1937^, 1(> Pat. 66 (F.B.)]. 

Oar sdfi :—On the making of an order of adjudi¬ 

cation i!u* (UslitoiT right t(» bring anv Miit or otiou legal pro- 
c'eeding will be le^tri(‘ied, and he slial) m>t be entitled to exer- 
(i,>e this light uiihont the leave of the ruuri on such terms 
a^ the (Vuirt may impose. This restrict ion shall apply only 
when the suit redate^ to a c/ch/ which is provnhlc in nuolvencg 
and is (ommerifcd (hiring fhe ptaideneg of fke tn<olvfncy pro* 
vcmhngs (R. 17, Pr. T. In. \(t; R. 28 (2), Pro. In. Acib The 
bsive of the Court mU'^i be obtained before the institution of 
tlic suit referrod to above. And no leave ran be granted after 
the institution of the suit ovcp ihouorh it was brouglH without 
the knowledge Of the adjudicjUition Older (Vunnahil v, Ihrg- 
namh 8 fadioie 566b 

This ii>styi(’1ion doeshmti apply tP a ?^ecuml creditor (R. 28 
<f>)* Pro, In. Act), nor does it qipply to a suit against the Offi*? 
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dal Amimm or the Eeceiver, the »ame being n suit 
against tbe insolvent. *The suit or othej* legal proceeding’ 
refers to civil proceeding and as such, the insolvent can 
be prosecuted for any offence committed by him, without the 
leave of the insolvency Court. No leave is necessary to bring 
a suit against the insolvent for unliquidated damages in tort, 
as the same cannot be said to be a debt provable in insolvency. 

The leave must be obtained for instituting an execution 
proceeding against the insolvent as the expression 'other legal 
proceeding’ covers execution also. (Sarat Chandra v. Barlow 
& Co., 56 CaL 712 (F.B.) ). No distress for rent due before 
the passing of the adjudication order shall be made upon the 

C ds or effects of the insolvent, unless the order be annulled, 
the landlord or the party to whom the rent inay be due, 
shall be entitled to prove in respect of such rent (S. 50, Pr. 
T. In. Act). 

(c) Transactions by Insolvent:—Anj transaction entered 
into by the insolvent shall not be binding on the creditors or 
the Official Assignee or the Receiver. If anybody purchasea 
any property frdm the insolvent after the adjudication order 
even ndthout notice of such order, he will be bound to deliver 
back the property to the receiver and shall have no claim to 
the return of the purchase price. Similarly when a person 
pays any money to the insolvent after the adjudication order 
in connection with a contract with him, he shall be liable to 
paj^ it over again to the Official Assignee or Receiver. 

(d) Disqualification of insolvent :—If a debtor is adjudged 
insolvent, he shall be disqualified from, being appointed or 
acting as a Magistrate; (b) being elec'ted to any office of any 
local authority where the appointment to such office is by elec¬ 
tion, or holding or exercising any such office to whi<‘li no 
salary is attached; and (c) being elected, or sitting or voting, 
as a member of any local authority. 

Tim disqualification shall be removed if (a) the order of 
adjudit*ation is annulled by the Court, when it is shown that 
the debtor ought not to have been adjudged insolvent or where 
the debt has been fully paid, etc. (S. 53, Pro. In. Act and 
S. 21 (1), Pr. T. In. Act), (b) Or if the insolveni; obtains 
from the Court an order of discharge, whether absolute or 
conditional, with a certificate that his insolvency was caused 
by misfortune without any misconduct on his part (S. 73, Pro. 
In. Aft; S. 103A, Pr. T. In. Act). 

Under Section 119 of the Pr. T. In. Aetf if an insolvent is 
a trustee within the Indian Trustee Act, a new trustee tmf be 
appointed in his place by the Court. 

(e) Stay of proceedings :—The Court has power to stay 
suits and other proceedings pending against the insolvent. 
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The Insolveiicy Cotirt has power under the^Pr* 7* In. Act 
XS. 28), at any time after tne making of an irder of adj^di* 
'oation to stay any suit or otker proceedings pending against 
the insolvent before any judge or judges of that Court, or in 
any other Court subject to the superintendence of that Court, 
The Court under Pr. T. In. Act {S. 28A), also Las power to 
stiiy insolvency proceedings pending in subordinate Courts, 

Any civil Court in which a suit or other proceeding is 
pending against the insolvent may, either stay the proceeding, 
or allow it to be continued on such terms the Court thinks 
just, if it is proved that an order of adjudication has been 
made against him (S, 18 (3), Pr. T. In. Art; S. 29, Pro. In. 
Act). 

. (f) Position of stcured creditor \—On the making of an 
ordef of adjudication, the insolvent’s property vesta in the 
Official Assignee or Receiver, and that the creditor’s right 
and remedies against the insolvent’s property shall not be 
♦ .apable of being exercised in any other way except in the 
coxirse of Ibe insolvency pn>ceeding. But the rights of a se¬ 
cured creditor to realise or otherwise deal with his security 
c^hall remain unaffected by the order. 

A secured creditor means a person liolding a mortgage, 
cliarge or lien on the propert^y of the debtor of any part 
thereof, as a security for a debt due to him from the debtor. 
1 decree-holder who has obtained an order for the appoint¬ 
ment of a r^H^eivor of the judgment debtor’s property does not 
become a secured crexlitor. (Re Pearce, (1919) 1 K.B. 354). A 
landlord also is not a secured creditor for the rents in arrear. 
[TJhcmas V. Patent I^eonite Co., (1881), 17 Ch. D. 261). A 
swiired creditor is therefore entitled, inspite of the passing 
of the order of adjudication, to bring a suit for realising a 
security without the leave of the inolvency Court {Bai Ka^ki 
V, Ckuni Lai, 31 Bom. L.R. 1199), or to execute his decree 
and to get the property sold without such leave. The pur¬ 
chaser at such a vsale shall acquire a good tifle to the property 
against the Official Assignee or Receiver (S. 53 (2), Pr. T. 
In. Act; S. 51 (2), Pro. In. Act). The Official Assignee or 
Rc^^eiver must be made a party to such a suit or preceding. 

Positwn of execution creditors :—The execution creditor 
shall get the benefit of the execution of a decree against the 
property of the debtor in respect of only the assets realised in 
the course of the execution by sale or otherwise, provided the 
same had been realised before the date of the order of adjudi¬ 
cation, and before he had notice of the presentation of any 
insolvency petition by or against the debtor (under &e Pr. T. 
In. Act, S. 53), or before the date of the admission of the 
petition (S. 61, Pro. In. Act). But if it is not realised in time. 
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the property 'will pass to the Official Assignee or Heceiver for 
the benefit of the general body of creditors* 

The executing Court must on application by the Official 
Assignee or Ileeeiver or the judgment debtor, direct the pro* 
perty against which exc'cution has been ordered but no sale 
lias taken pliue, if it is in possession of the Court, to be deli¬ 
vered to the Official Assignee or Beceiver, when the Couit 
receives a notice that an order of adiudication has been made 
against the debtor (S. 54, Pr. T. In. Act; and 8. 52, Pro, In* 
Actb 

But the right of a secured creditor in respect of the ])ro* 
perty against which the decree is executed shall not be afiected 
by the provisions mentioned above. And a piison who in 
good faith purchasevs the property of a dehior under a sale m 
execution shall in all cases acquire a good title to it against 
the Official Assignee or Eeceiver (S. 53 (2) (3) Pr. T, In. Art, 
S. 51 (2) (3) Pro, In. Act). 

fg) Avoidance of vohtniary transfer :—^A transfer of pro¬ 
perty, not being a transfer made before and in (onsideration 
of marriage, nor made in favour of a purchaser or incum¬ 
brancer in good faith and for valuable consideration, shall, if 
the transferor-is adjudged insolvent, (on a petition presented 
—S. 53 Pro. In. Act) within two years after the date oi the 
transfer, be void against the Official Assignee (S. 55 Pr. T. 
In. Act), or be voidable as against the Receiver and may be 
‘innulled by the Court (S. 53 Pro. In. Act). 

(h) Avoidance of Frandnlent preference :—Every traaslei 
of property, every payment made, every obligation incut red 
and every judicial proceeding taken or suffered by the debtoi, 
v^ill be considered as a fraudulent preference if the fallowlug 
conditions are present, rtc.:—(1) the debtor at the date ot the 
transfer or piyment, etc., is unable to pay his debts from birs 
own money as they liecome clue, (2) the transfer or payment 
is made in favour of a creditoi, (3) with a view to give Uiat 
(reditor a preference over other creditors, and (4') the debtoi 
IS adjudged insolvent on a petition presented within ilnce 
months after the d*ite of transfer or payment. 

For avoiding a payment on the ground of its being a 
fraudulent preference, facts must be proved showing that then* 
was an intention of the debtor to prefer one creditor o\ei 
others. If the payment is made to a eredior for benefiting a 
third person it cannot be attacked as an act of fraudulent pie- 
ference, inspite of tlie good faith of the preferred creditoi. 
l*his restriction shall not affect the right of any person who 
in good faith and for valuable consideration has acquired a 
title through or under a creditor of the insolvent (S. 36 Pr. T. 
In* Act; S. 54 Pro. In. Act). 
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The following transactions by the insobrent between the 
nomnlencement of the insolvency and the date of the order of 
adjudication shall not be invalidated if they take place before 
Ihc dale of the adjudication order, and before the service of 
mdh e of the presentation of an insolvency petition by, or 
the debtor:— (a) Any payment by the insolvent to any 
of hi- (‘reditors; (b) any payment or delivery to the insolvent; 
{y j tn / transfer by the insolvent for valuable consideration; 
or (d) any contract or dealing by or with the insolvent for valu¬ 
able consideration (S. 57, Fr. T* In. Act; S. 65, Fro. In. Act)* 

Proceedings after adjudication order:—When an order of 
adjudication is made (1) the insolvent is required to prepare 
and submit to the Court a schedule of debts. (2) He may 
appU for a protection order so that he may not be arrested 
or detained in prison on account of his debt. (3) He inuslt 
ludp in the as('ertainment and realisation of his property. 
(4) He must give a list of his debtors and creditors. (5) Any 
creditor or receiver may apply for the arrest of the insolvent 
when the latter absconds or departs from the local limit of the 
Court’s jurisdiction (8. 32, Pro. In. Act). Similarly, he may 
be arrested when he abst'onds or is about to abscond for avoid¬ 
ing examination or for delaying the insolvency proceeding, 
or is about to remove the property for delaying the taking of 
its possession, or conceals or destniys any of his property or 
Imoks or documents, or removes any property in Ids possession 
of the value of Its. 50, without the leave of the Official As¬ 
signee 34, Fr. T. Tn.*Act). (G) The Court may examine 
any person in jxissession of the insolvent’s prox>erty or any 
person supposed to be indebted to the insolvent, or any 
person whom the Court considers capable of giving informa¬ 
tion resjux ting the insolvent, his dealings or property (S. 3t!, 
Fr. T. In. Act; S. 59A, Pro. In, Act). (7) The insolvent may 
be called upon to attend at a public examination of himself to 
iie held bv the Court in the presence of the creditors, when 
he will be examined on oath (S. 27, Fr. T. In. Act). (8) The 
Court may direct at the instance of creditors or Official As¬ 
signee, the holding of a meeting of creditors to consider the 
circumstances of the insolvency and the insolvent’s schedule 
(S. 20, Fr. T. In. Act). (9) The creditors shall give proof oil 
their respective debts to tho Court and the Court shall pre- 
]>are a list of sucdi persons and debts. A creditor who has not 
proved Ids debt at the time of the preparation of tne list may 
give proof at any time before the discharge order (8. 33, Pro. 
In. Act). 

Compositim after adjudication: —^Wheu an order of ad¬ 
judication hss already been made insolvent may submit a 
proposal for a contpositioU or scheme for satisfying his debtvS 
or arranging his affairs. A notice for holding a meeting of the 
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creditors is to be given to all the cieditors and the Official 
Assignee or the lleceiver. Under the Pr. T. In. Act, the 
Official Assignee must send this notice to every creditor, with 
which a copy of insolvent’s proposal and his reiK)rt, must be 
attached. At the meeting the creditors whose debts have been 
proved shall be entitled to vote. (Charidanlal v. Kh&mraj, 15 
A.L.J, 688). A creditor, under tbe Pr. T. In, Act, may vote 
either by proxy or by sending a letter to the Official Assignee. 
Under Pro. In. Act, he may vote by a pleader (S. 38 (2) ). If 
on the consideration of the proposal or its amendment made 
by the insolvent, the majority in number and three-fourtha 
in value of all the creditors whose debts are proved, resolve to 
accept the proposal, the same sliall be deemed to be duly 
accc])ted by the creditors (8. 28 (2), Pr. T. In. Act; 8. 88 (2), 
Pro. In, Act). The insolvent or the Official Assignee may 
submit the proposal for its ai)proval by the Court. A notice 
of the date for its healing is to be given to each ol the credi¬ 
tors who has proved his debt. At the hearing, the Couid is to 
consider the report of the Official Assignee or lleceiver, the 
conduct ot the insolvent, and the objections of any creditor 
(a creditor who voted for the acceptance of the proposal at 
the meeting, may object at tlie hearing). If upon a considera¬ 
tion of all these, the Couii <*onsiders that the proposal is rea¬ 
sonable or is calculated to benefit the general body of the cre¬ 
ditors/it may a]»pTove it. The Court is to prevent the majority 
of creditors from dealing in a wreckless manner not only with 
their own properly but with tliat of the nunoritv. {Re E^cparte 
Reed (1886), 17 Q.B. 244), 

Refusing or approving the scheme :—The power of the 
Court to refuse or approve the pro]) 0 '-al is discretionary, ex¬ 
cept in the following cases. 

The Court may refuse its approval to the proposal if it 
considers its icnns to be unreasonable or not calculated to 
benefit the general body ot creditors. But the Court must re¬ 
fuse to approve if the proposal does not provide for the pay¬ 
ment, in pidnritv to other debts, of all debts directed to be so 
paid in tbe distribution of tbe property of the insolvent under 
49, Pr. T. In. Act or Sec. 01, Pro. In. Act. Under the 
Pr. 1. In. Ac t, tbe Court mmst refuie the proposal and conse- 
ouent discharge of the insolvent, when the latter has commit¬ 
ted any oflfence under the Insolvency Act (Ss. 102 and 103) or 
under Secs. 421 to 424 of the Indian Penal Code. 

The Court is bound to disapprove of the proposal where 
any facts are proved on which the Court would be required 
either to refuse, suspend, or attach conditions to the insol¬ 
vent’s discharge, unless it provides reasonable security for 
payment, under the Pr. T. In. Act, of not less than four 
annas in the rupee, and under the Pro. In. Act, of not leas 
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than six aimas in the rui>ee or on all unsexjitred debts provable 
against the debtor's estat<j (R. 39 (2), Pr. T. Act; S. 42 (1), 
Pro. In. Act). "When such a reasonable security is furnished 
the Court is then to exercise its discretion whether to grant 
or refuse its sanction to the proposal. 

Effect of Voii7*fs approval: —^The composition or scheme 
when approved by the Court shall be binding on the ereditom. 
And upon such approval the Coxirt shall annul the order of 
adjudication. Under the Pr. T. In. Act, the approval is bind¬ 
ing on all creditors, whether they have assented to it or not, 
so fjir as it relates to any debt due to them from the insolvent 
and provable in insolvency (S. 30 (1) ). But under the Pro. 
In. Act, it shall be binding on all the creditors entered in 
the schedule so far Jis it relates to any debts entered therein 
(S. 39). So under this Act, a creditor, who was not a party 
to the composition or scheme and whose name does not appear 
in the schedule, will not be bound by it. 

AnniilJing com position an>d read judging insolvent: —The 
Court has the discretion, on the application of an interested 
persem, to readjudge the debtor insolvent and annual the com¬ 
position or scheme, under any of the following circumstances: 
—(a) if default is made in the payment of any instalment due 
in pursuance of the composition or s<^heme, or (h) if it appears 
to the Court that the composition or scheme cannot proceed 
without injustice or undue delay, or (r) when the approval of 
the (/ourt was obtained by fraud 

When the debtor is rt‘adiudged insolvent his proper!;^ shall 
again vest in the Official Assignee or Receiver, but any trans¬ 
fer or payment dulv made or anything duly done, under or 
in pursuance of the (‘omposition or scheme, shall not be pre¬ 
judiced, All debts provable in other r(*spects, which have 
been contracted before the date of such read judication, shall 
be provable in the insoleency (S. 31 Pr. T. In Act; 8. 40, 
Pro. In. Act). 


Administration of Property. 

Proof of debts :— After an adjudication order is passed re¬ 
sulting in the vesting of the insolvent's property in the Official 
Assignee or the Receiver, the ordinary remedies of a creditor 
are not available to him, but he must prove his debts against 
the insolvent in the maimer prescribed by the Insolvency 
Acts, in order that he may be entitled to share equally and 
pro|>ortionately in the distribution of the insolvent’s assets. 
These principles apply only to the **dehU provahlc in inso!^ 
vSncy*\ If a creditor does not prove such debts, he shall 
not be entitled to bring any suit against the insolvent for the 
after the discharge of the insolvent. 
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Debts not provable m insolvency :—^The followiBg da»se» 
of debts or liabilities are not provable in insolvency (S. 40, 
Pi\ T. In. Act; S. 34, Pro. In. Act);— (a) Demands in the 
nature of unliqvidated damages not arising out of contract or 
breach of trust, for exiunple, dixmages for libel, trespass, etc. 
But when they are ascertained by a decree or compromise 
before the order of adjudication, they may be provable. {Re* 
Newman (1876), 3 Ch. 494). {b) Contingent and liabi- 
the value of which cannot be fairly estimated. When 
the value or any debt is incapable of being ascertained or 
estimated by the Official Assignee or the Court, it will be 
deemed to be provable in insolvency. For example, atimmii, 
/.c., the payment of money which is to be periodically made 
by hiisband to his wife is so incapable of ascertainment, as 
the amount of alinwni will vary according to the means of the 
husband (Kerr v. Kerr (1897), 2 Q.B. 4t39). (r) Debts or liabi¬ 
lities (‘ontracted by the debtor with a person who had received 
notice of the presentation of the insolvency petition, such a 
person shall not be entitled to prove this debt or liability in 
the insolvency proc(‘eeding. This provision applies only to 
insolvency proceedings under the (Pr. T. In. Act); S. 4G (2) ). 
Tins restriction applies to debts, contracted after the presen¬ 
tation of the petition and before the making of the adjudica¬ 
tion order, for debts incurred after adjudicaticui order are 
never provable in insolvency {Keshoram v. Gi^Onidnram, 68 
T.r, 340). 

Besides the a1>ove, those which are nol chiimahle nr 
provable under the ordinary law, shall not he provable in in- 
soheiH'V also. a debt founded on illegal or immoral ron^ 

^ohioiion 01 is of a gamblin;> nature. vSiniilarly haired debts 

debts <*ontracte(l in fraud of other creditors, ekv, are not 
80 piovahle. 

Dchf^ prorahle in imsolrenry :—Excepting the debts and 
]i<ibilities mentioned above, all debts and liabilities present 
cr fntuie, certain or (ontingent to which the debtor is huhject, 
when he i> adjud^sjed an insolvent, or to which he may becc^me 
8ul)]e« t hefoie his discharge, by reason of any obligation in¬ 
curred before the date of such adjudication, shall he deemed 
\fo he debts provable in insolvency (S. 46 (3) P. T. In. Act; 
8. 34, Pro. In. Act). For example, damages for fraudulent 
misre]>re»^ent.ttion on a sale of goods (Jael v. Ke-^ping (1882), 
9 fj.B. 113), damages ari‘!iing out of breach of tinist {Emma 
Silver Mining Co. v. CIk 122), rents and 

c(»vemmts under a lease, liability of surety, annuities, costs of 
Hiigathm, calls on shares, voluntary bonds, etv. are all prov¬ 
able in insolvency, 

.1 secured creditor may stand on his security and need not 
come to prove his debt-s in the insolvency proceeding. He may 
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realirte lix» security, ond tliea prove for the ^ "balance or by 
surrendering his security he may prove for the whole debt, or 
iie state in his proof t)ie value at which the security is 
assessed bv him, and then prove for the balance after deduct¬ 
ing the value so assessed. 

Committee of inspection:—The Court, if it thinks fit, may 
authorise the creditors who have proved their debts to appoint 
a (committee of inspection composed of niembtfis who are 
c reditors of the insolvent, or have proved their debts, or hold 
general powders of attorney from such creditors, for the pur¬ 
pose of superintending the administration of the insolvents 
jnoperty by the Official Assignee or the Receiver. The power 
of the Committee to control the proceedings of the Official 
Assignee or Receiver shall be prescribed by the Court. 

The Gonxniittea of inspection shall consist of not more than 
five, nor less than three persons appointed by a resolution, 
passed at a meeting of all the creditors qualified to vote. It 
sliall meet at such time, Jis appointed, from time to time, and 
tailing such appointment, at least once a month. It shall act 
by a majority of members present at a meeting but it shall not 
act unless the majority of the Committee is present at tfie 
meeting. The Official Assignee shall have regard to any direc- 
tions that may be given by resolution of the creditors at any 
general meeting, or by the Committee of inspection, in the 
administration and distribution of the property of the insol- 
l ent. In case <)f a conflict between the directions given by the 
r red itors at any general meeting and those given by the 
('ommitioe, the former shall prevail. The Official Aussignee 
must obtain the (onsent of the Committee before applying to 
Ihe ('ourt for leai e to do any of the things which he is required 
to do under section 08, Pr. T. In. Act. The Committee shall, 
at least once every three mouths, audit the cash book kept by 
the Oflii’ial Assignee. The Official Assignee .shall submit tbe 
Pccord book and casli book at least once every three months 
and the trading account of the insolvent’s business once every 
month. 

The pr(fpcri}} of the insolvenf :—It includes any property 
over which or over the profit^s of which he has a dispoeing 
powder which he may exercise for his own benefit. 

The following jxroperties of the insolvent shall be divisible 
among his creditors:— (a) Property belonging to the insolvent 
at the commeucement of the insolvency, or which may be 
lu^quired by or devol%"e on him after the order of adjudication 
and before his discharge. The insolvent’s right of enforcing 
miexoi’uted contracts wdth third person enuring to the benefit 
of his estate shall vest in the Official Assignee or Receiver* 
iSt, Thovi^ Hmpifal v, Richard^^nt flSlO] I K.B* 371). But 
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the (WBcial Assignee may disclaim onerous contractB (S. 62^ 
Pr. T. In. Act). The insolvent may acquire property after 
adjudication and before discharge, as for example, by carrying 
on his business during the time or by gift or inheritance. 
Similarly his personal earnings which are in excess ot the re- 
qiurement for the support of himself and his family may be 
claimed by the Official Assignee for the benefit of the creditors. 
{Affbek V. Hammond^ fl912] 3 K.B. 162). So far as the 
salary of the insolvent as public officer is concerned, a portion 
of it may be recoverable by the Official Assignee as directed 
by the Court for distribution among the creditors iS. GO Pr. T. 
In. Act; S. 66 Pro. In. Act; (b) the capacity to exercise and 
to take proceedings for exercising all such powers in or over 
or in respect of property, as might have been exercised by the 
insolvent for his own benefit at the commencement of his 
insolvency or before his discharge; and (c) all goods in the 
possession, order, or disposition of the insolvent in his trade 
or business by the consent and permission of the true ownei, 
under such circumstances that he is the reputed own<T thereof, 
shall be comprised as his property (S. 52, Pr. T. in. Act). 

"W^here any part of tlie property of the insoUent consihts 
of stock, shares in ships, shares, or any other propei ty transfer¬ 
able in the lamks of any company, office or person, the Official 
Assignee may exercise the right to transfer the property U) 
the same extent as the insolvent might have exercised, if he 
had not become insolvent. Where any of the ]»ropt iiv 
of the insolvent consists of things in action, ^uch ihingh shnll 
be deemed to have been duly transferrer] to the Otfii ial 
Assignee. Any treasurer or other officer, or any hank<T, attoj- 
ney or agent of an insolvent, shall pay and deliver to the Offi¬ 
cial Assignee all money and securities in Ills pobsension or 
power as such officer, banker, attorney, or agent, which lie is 
not by law entitled to retain as against tlie insolvent or the 
Official Assignee (S. 58 Pr. T. In. Act). 

The follmcing property of the insolvent slmll not hr divi¬ 
sible among his creditors, vit,, (a) property held by the insol¬ 
vent on trust for any other persons, and (h) tools of trade, 
necessary ^wearing apparel, bedding, furniture, eb*., not ex¬ 
ceeding Rs. 300/- ih all (S. 52 (1), Pr. T. In. Act and S. 28 
(6), Pro, In. Act). 

Onerous property:—^Whiere any part of the property of 
an insolvent consists of land of any tenure burdened with 
onerous iwenants, of shares or stocks in companies, of un¬ 
profitable contract, or of any other property th^t is unsaleable, 
or not readily saleable by reason of its binding the possessor 
to the performance of any onerous act or to me payment of 
any mm of money, th© Official Assignee may diselaim that 
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property, even though he may have endeavoured to sell oi 
have tajcen possen^ion of the property or exercised any act ot 
ownership in relation thereto. The disclaimer must be in writ¬ 
ing signed by the Official Assignee within 12 months after 
the debtor has been adjudged insolvent or within 12 months 
after he became aware of the existence of such property 
(S* 62) Pr. T. In. Act). 

Any person interested in the property may require by au 
application in writing to the Official Assignee to decide whe¬ 
ther he will disclaim or not. And if the Official Assignee fails 
to give nofi(‘e of his disclaimer within 28 days after the receipt 
of the application, he shall not be entitled to disclaim the 
property. In (‘ase of a contract if the Official Assignee does 
not disclaim within the aforesaid period upon the receipt ot 
aforesaid application, he shall be deemed to have adopted it 
(S. 64 Pr. T. In. Act). ' 

The di.sclaimer operates to determine the rights, interest 
and liabilities of the insolvent and his pi'operty in or in res¬ 
pect of the property disclaimed. It has the effect of discharg¬ 
ing the Official Assignee from all personal liability in respect 
of the property disclaimed as from the date when the property 
vested in him. But a disclaimer does not affect the rights or 
liabilities of third parties, except so far as is necessary for the 
purpose of releasinj^ the insolvent and hivs property and the 
Official Assignee from liability (S. 62 (2), Pr. T. In. Act). 

Any person injured by the operation of a disclaimer under 
Ihe foregdlug provisioJis shall be deemed to be a creditor of the 
insolvent to the amount of the injury, and may accordingly 
prove the same as a debt under the insolvency (vS. 67, Pr. T. 
In. Act). If the Official A^^sigi^'e disclaims the shares held by 
the insolvent in a company, the liquidator or the company 
itsidf mav prove for the whole balance unpaid on the shares. 

Official Assignee and Receiver. 

Apponifmeni of Official A,\signee or Uccciver: —The Chief 
Justice of each of the High Courts of Calcutta, Madras, 
Ihnnbay, and Bangtion, and the Judicial Commissioner of 
Sind, may appoint any person us an Offi<‘ial Assignee of in* 
solvents’ estate or any Deputy Official Assignee for each of the 
said Courts, respectively. He may also remove any such perwju 
with the concurrence of a majority of the other Judges of the 
Court. Every such officer so appointed shall give security and 
^hall be subject to such rules and vshall act in such manner as 
may be prescribed. His remuneration may be prescribed by 
the rules. 

Receiver :~A Beceiver may be appointed by the Court for 
the property of the insolvent at the time of the order of adjudi- 
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riiticm or at any time alterwards. The Court ma\ require him 
0) ^ive security as it thinks fit, and may, by general or speoial 
order, fix the amount to be said as remiimTation for the 
services of the Receiver out of the assehs of the insolvent. 
These provisions also apply to the appointment of an interim 
Receiver (S. 56, Pr. In. Act). 

The Local Government may appoint such persons ub 0//t- 
vtal Rcceiceva under the I*ro. In. Act, within sindi local limits 
as it may pres(*ribe. Where any Official Receiver has been so 
appointed for the local limits of the jurisdiction of any Court 
under this A(*t, he shall be the receiver for tl\e purpose of 
every order iqipointing* a receher or an interim Receiver isBued 
by any su(‘h Court, unlevss the Court for special reasons olher- 
wiftc directs. His remuneration shall be fixed by the local 
government (S. 57, Pro, In. Act). 

Ihttiv^ and power of Official A^idgnee \— The Official 
Av^ig-nee and the Deputy Official Assignee shall furnish the 
.st'eurttg required from them respetdively (vS. 77 (2), Pr. T. In. 
Act). He may admlriLster oaths for the juirpose of affidavits, 
veiatying }>roofs, petitions or other proceedings in conntystion 
with insolvency. He has certain duties in rebdion to the con- 
du« t of the insolvent as well as to the administration of his 
c^tatt*. In ])articular it shall be tlie duty of the Official 
As.>igTh*e {a) P) mve.sfigatc the rondifct of the iiHo/aerif and 
lo I cool t to the ('ourt upon any application for discharge, 
st ttuig whether there is reason to believe that the insolvent 
has MJinmitted any act whiclj constitutes an offence under this 
Ac! fu- under se<dions 421—424 of the Indian Penal Code, in 
foniHMtiou wiilj hi> insolvency or winch would justify the 
CouTt ill refu^ing, suspending or qualifying an order for his 
djHchaigc; (h) to make such other reports concerning the com 
tiuct of ilic insolvent ns the Court may dirtNd or as may be 
piiibcd; and ((') to take such part and give such assistance 
in ulaiion ti) the prosecution of any fraudulent insolvent as 
bouil ni.iA direct or as may be presciiln^d (S. 79, Pr. T. 
In, V»‘tP He shall funiish and send to any creditor, when 
reoured l>\ him on payment of the piTwudbed fee, a list of 
sliowiiig dite amount of debt due to each of them 
(S. So, Pi, T. In. Act h He may sue and he sued hy the 
name ttf *dhv Uff/fial Assignee of the property of so and .<fo, 
a?i He may hold property of every description, 

m.ike <‘oniracts, enter into any engagements binding on him¬ 
self and his suceessors in office, and do all other acta nec^esaary 
oi ex]>edient to be done in the execution of his office, by that 
name (8. 88, Pr. T. In. Art). Subject to the directions of the 
t'niirt, he sliiill have regard to any resolution passed at a 
meeting of the creditors, so far as tiie administration and dis- 
tiibution of the insolvent’s property are concerned. He shall 



LAW OF IirSOLTKNCIr 


411 


meetings of the crcdtutors at bucIi times as the credit- 
tors hy resolution at any meeting or the Court may direct <>f 
whenever requested in writing to do so by one-fourth in value 
of the creditors who have proved. lie may (ipply to the Court 
foe directions in relation to any particular matter jmsing 
under the insolvency. Subjec't to the provisions of the Act, 
lie shall use his own discretion tn the 'innnagevient of the 
i^fatc and its distnbutton among the creditors. The Court 
Will not interfere with the exercise of his discretion unless his 
action appears to be so utterly absurd that no reasonable man 
would so act. (AV parte Lloyd, (1882) 47 L.T. G4). He shiill 
0 //C /1 an account with the Imperial Bank of India, entitled 
“the account of the Official Assignee of—and shall pay into 
tlit^ rredii of the said account all moneys receivetl by him 
Y lihin seven days of such receipt, after deducting any amotmt 
rcduired lor immediate costs, etc. lie shall keep aecurate 
aaouftt'i oi the property, debts and credits of every insolvent, 
and ot all moneys received and payments made. He shall 
on accorini called the vnclnitucd dividend account and 
hliall transfer to the said ac<ount all dividends unclakued 
withiU cue >ear from the date of its declaration. 

lie >hall have regard to any directions that may be given 
b\ lesolution ot the creditors at any general meeting or by the 
< nmrinttee <d iiiHpe<‘ti()n, He shall submit the record book and 
i a^h hook t<»gether witli any other re<iuisitc books and voucher 
le the (omnnttec of inspection wdien required, and not le^s 
than om‘c every three montlis. He shall also submit every 
nofiuh the trading ac(‘oun1, <lul\ verified, w'hen he earrie>iR on 
tlie hu'.mess of tlie debtoi, in course of the insolvency (High 

('nurt 

//m hohil^cs :—If tile Ofh^dal Assignee fails to perform 
duty the (\)url may take such aedion as may be deemed expe- 
dirun (S. 87 Fr. T. Tn. Act). The (\mrt shall call the Official 
AvsigiuH* to account for any inc'^feasance, neglect or omusion 
'svhifh mav apjiear in liis aeeounts or ofherwdse, and re- 

(pnie him to make good any Ids', which the (*state of the insol- 
\(Uti maA have sustained In reason of the misfeasance, neglect 
or (uumission (S. 82 Pr. T. Tu. Act), 

Duties and power of Receiver:—He siiall furnish the re- 
f|Ujred security for duly ac(*onnting for what he shall receive 
in respect of the property. Subject to the provisioiiB of the 
A(t, tlie ns'civcr shall, with all convenient speed, realise the 
proprrty of the debtor and distribute dividends among the 
creditors entitled thereto (S. oil, Pr, T. In, Actb He shall 
keep a cash boo|c and such Inioks and other papers as to give 
a coiTe<‘t view of hi>s administration of the estate, and shall 
submit his accounts at such times and in such forms, as the 
Court may direct {High Court Rules). 
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Hu liabilities :—When a receiver fails to submit bis 
jia’eouiit in proper time and in proper form, or fails to pay tln^ 
balance due from him thereon as the Court directs, or causes 
loss to the property by liis wilful default or gross negligence, 
the Court may direct his property to be attached and sold, and 
may apply the proceeds to make good any balance found to l>e 
due from him or any loss so occasioned by him (S. 56 (4) 
Pro. In. Act). 

Official Receiver :—He shall have all the powers of an 
ordinaiy receiver. But certain powers of tlie Court may be 
delegated to the Official Receiver under section 80 of the Pro. 
In. Act which runs as follows :—(1) The High Court, with the 
sanction of the government, may, from time to time, direct 
that, in any matters in respect of which jurisdiction is given 
to the Court bj^ this Act the Official Receiver shall. subjfN^t 
to the directions of the Court have all or any of the following 
powers, namely:— {a) to frame schedules and to admit or 
reject proofs of creditors; (6) to make interim orders in casf< 
of urgency; and (c) to hear and determine any unopposed or 
ex parte application. (2) Subject to the appeal to the Court 
provided for by scH'tioii 68. any order made or act done by the 
Official Receiver in the exercise of the said ])owers, shall be 
deemed the order or act of the Court. 

Duties of insolvent:—(1) Every insolvent Nhall, pre¬ 

vented by sickness or other sufficient (miisc, attend any meet¬ 
ing of his creditors wdiicli the Official Assignee mav 
him to attend, and i'^hall submit, to such examination and give 
such information as the meeting may require. (2^) The instdveni 
shall— (a) give such inventory of his property, such listvot hi^ 
creditors and debtors, and of the debts due to\|id from their 
respectively, {h) submit to such examination in respect 
of his property or his creditors, (c) wait at such tiirn^ 
and placoB on the Official Assignee or special manager, (d) 
execute such powers of attorney, transfers and instruments 
and {e) generally do all such acts and things in relation to 
hie property and the distribution of the proceeds amongst 
his creditoi's, as may be required by the (ifficial Aasignee or 
special manager or may be prescribed or be directed by the 
Court by any ^peeIal order or orders made in reference to 
any particular case, or made on the occasion of any special 
application by th(^ Official Assignee or spe<dal manager, or any 
(rediior or person interested. (3) The insolvent shaH aid, to 
the utmost of his power, in the realisation of his property and 
the distribution of the proceeds among his creditors. (4) If 
the insolvent wilfully fails to perform the duties imposed 
upon him by this section, or to deliver up posseesion to the 
Official Assignee of any part of his property, which is divi- 
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>ible amoog his creditors under this Act and which is for the 
time being in his possession or under his dbntrol, he shall, in 
addition to any other punishment to which he may be subject, 
be guilty of a contempt of Court, and may be punished 
accordingly (S. 33, Pr^ T. In. Act; and Ss. 22, 28 (1) and 69 
of Pro. In. Act). 

Realisation of property : —The Official Assignee or Eeceiver 
shall realise the property of the debtor: (1) lie shall have 
power without the leave of the Court to sell all or any part 
ol the property of the insolvent, privately or by public 
auction. (2) He may give receipt for any money received by 
him. He shall also have the following powers (exerciseable 
with the leave of the Court). (1) He may carry on the bust* 
ness of the insolvent so far as may be necessary for the bene¬ 
ficial winding up of the same. (2) To institute, defend or 
continue any sint or other legal proceeding relating to the 
property of the insolvent. (3) To employ a pleader or other 
agent to take any proceedings or do any business which may 
he sanctioned by the Court, (4) To accept as the considera* 
ft on for the sale of any property of the insolvent, a sum of 
money payable at a future time, subject to such stipulations 
.it> to security and otherwise, as the Court thinks fit. Under 
the Pr. T. In. Act, the Official Assignee may also accept as 
,>uch consideralion, fully paid up shares or debentures or 
debenture stock in any limited company. (5) He may mart- 
ya^je or pledge any part of the property of the insolvent for 
the purpose of raising money for the payment of his debts. 
The Official Assignee may do the same also for the purpose 
of carrying on the business under the Pr. T. In. Act. (6) He 
may refer any dispute to arhitration, and compromise idl 
debts, claims and liabilities, on such terms as may be agreed 
upon. (7) He may divide, in its existing form amongst the 
{‘reditors, according to its estimated value, any property 
which, from its peculiar nature or other spetdal circumstances, 
cannot readily or advantngeously be solcf. 

Fnder the Pr. T. In. Act (S. 08 (2) ), the Official Assignee 
ishall account to the Court, and pay over all money, and deal 
with all securities, in such manner as is prescribed, or as the 
Oourt directs. 

Distribution of property : —^After the payment of certain 
preferential debts mentioned below, all debts entered in the 
’ schedules, or proved in insolvency, shall be rateably paid 
aofjording to the amount of such deffits respectively, and with- 
out any preference. When there is any surplus after pay¬ 
ment of the foregoing debts, it shall be applied in payment 
of interest from date on which the debtor is adjudged an in* 
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solvent at the rate of six per cent per annum on all debts 
entered in the schedules or i^roved in the insolvency. 

In the insolvency of partners, the partnership protK'rty is 
applicable in the first instance in payment of the partnershi]> 
debts, and the separate property of each pai*tner shall be 
applicable in the fir^t instance in payment of his separate 
debts. When there is a surplus from the separate juoperty of 
the partners, it shall be dealt with as part of the partnership 
property; and where there is a surplus of the partnership 
property, it shall he dealt with as part of the respective 
separate property, in proportion to the rights and interests of 
each partner in the partnership property (S. 49 Pr. T. la. 
Act; S. (31 Pro. In. Act). 

i*rwnty -if debts :—The following debts shall be diM*harg- 
ed immediately, subject to the letention of such sums '‘s may 
be lie.’‘ssary lor the expanses td administration or other 
wi-.e:— (a) "'ll debts due to the Ciown or to any local autho¬ 
rity. (h) all salary or wfiges of any clerk, seiv’ant, etc., in 
respect of services rendered to the insolvent during four 
months before the presentation of the petition, in $, cas© 
under the Pr. T. In. Act, not exceeding Its. 300 for each, 
under Pro. In. Act, not exceeding Rs. 20 in all. (c) Under 
the Pro. In. Act, rent due to a landlord from the insolvent 
not exceeding one month's rent, is also amongst the preferen¬ 
tial debts. 

These debts shall rank equally between themselves and 
shall be paid in full unless the propertj" of thc^ insolvent is 
insufficient to meet them, in which case they shall abat^ in 
equal proportions between themselves (S. 49 Pr. T. In. Act; 
S. 61 Pro. In. Act). 

Ordinarily the first dividend shall be declared and distri¬ 
buted by the Official Assignee amongst the creditors who have 
proved their debts within one year after the adjudication. 
Suliseciuent dividend shall ordinarily be declared and paid it 
intervals of not more than six months Before declaring* 
dividend tlie Offn i.il Assignee shall duly publish a notii'C 
notifying bis intention to do so, and shall send to each 
ereditor such noti<‘e wlio lias proved his debt. After the 
(leclaraliou of dividend he shall send to each of 8ueli‘cieditors 
a notice showing the amount of the dividend and when and 
how it is payable (S. (59 Pr. T. In. Act). 

Reputed ownership :—When goods ate in the possesion, 
order or disposition of the insolvent with the consent of the 
owner, before the commencement of insolvency although not 
his property, they are available for division * among the 
creditors because they are believed to be the property of the 
insolvent. (Ea; parte Watkins, (1873) L.R. 8 Ch. 520). This 
doctrine may be negatived by the usage or trade or custom, 
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i\g., furniture dealer taking furniture on mh or return. (lu, 
re, F^d, (ly^y) 1 Oh. 134) boarding house keeper, lKxvk*iieller, 
(*lo<‘kmaker, etc. 

In calculation and distribution of dividends, the Official 
Assignee shall retain sufficient assets in his hands to meet~ 
(a) debts provable in insolvenc;y and appearing froni the 
insolvent’s statements or otherwise to be due to ]>ersons 
resident in plaees so distant that in the ordinary course of 
communication they have not had sufficient time to tender 
their proofs; (b) debts provable in insolvency tlie subject of 
claims not yet determined; (v) disputed proofs or claims; and 
(d) the expenses necessary for the administration of the estate 
or otherwise (S. 71 Pr. T. In. Act; S. 62 Pro. In. Act). Any 
creditor who has not proved his debts before the declaration 
of any dividend, shall be entitled to be paid any divideiul 
which he may have failed to receive, out of the moneys in 
Ihe hands of the Official Assignee, before they are applied for 
ihe payment of any future dividend, without disturbing* the 
dividend already declared (S. 72 Pr. T. In. Act; s. 63 Pro. 
In. Act). 

When the Official Assignee or Receiver has realised lUl the 
property of the insolvent or so much thereof as can be 
reulisiMi without needlessly protracting the proceeding, a fttuil 
dividend shall be declared. But before declaring the final 
dividend the Official Assignee or Receiver must give pre.^- 
(Tibed notice to the persons whose claims to be creditors have 
been notified to him but not proved, stating that if they Jo 
not prove their claims within a time limited by the notice, a 
final dividend will be declared without taking their clhims 
into consideration. After the expiration of the time so limit¬ 
ed or within any time extended, under the Pr. T. In. Act 
among the i reditors who have proved their debts, and under 
the Pr. In. Act among the creditors entered in the schedule, 
without regard to the claims of any other persons (S, 73 Pr. 
T. In. Act; 8. tl4 Pio. In. Act). 

Application for discharge of insolvent:—An insohcmt may 
apply to the Court for an order of discharge at any ilmo 
after the order of adjudication and the Court shall fix a day 
for the hearing of such application. But unless the public 
examination otthe insolvent has been dispensed with, the 
application shall not be heard until the conclusion of such 
examination. The application shall be heard in open Court 
vS. 38 Pr. T. In. Act). 

A debtor may at any time after the adjudication order, 
and shall within the period specified by the Court under 
scNjtion 27, within which the debtor is to apply for his di^- 
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chaxg^, apply to the Court for an order of dischar^ye (S. 41 
Pr. In. Act). 

On the hearing of the application for discharge of an in- 
^solvent, the Court shall take into consideration the report of 
the Official Assignee or of the Receiver. It may (a) either 
4^‘rant or refuse an absolute order of discharge, or (b) suspend 
the operation of tlie order for a 8pe<‘ified time, or (c) grant an 
<i»rder of discharge subject to any conditions with respect to 
any earnings or iiK'ome which may afterwards become due to 
tho insolvent or with lespect to his after-acquired propei'ty 
<8, 38 (2) Pr. T. In. Act; a. 41 (2) Pro. In. Act). Under 
the Pr. T. In. Act, the Court shall refuse the discharge in 
all cases where the insohent has committed any offence under 
this Act or under sections 421—424 of the Indian Penal Code 
<S. S9 (1) ). 

The Court shall on proof of any of the facts mentioned 
below* either (a) refuse the discharge or (b) suspend the dis¬ 
charge for a specified time; or (c) suspend the discharge until 
i dividend of not less than four annas in the rupee hoA been 
paid to the creditors; or (d) require the insolvent tis a condi¬ 
tion ot his discharge to consent to a decree being passed 
against him in favour of the Official Assignee for any balance 
or part of any balance of the debts provable under the insob 
vency, which is not satisfied at the date of his discharge; 
such balance or part of any balance of the debts to be paid 
out of tbe future earnings or after*acquired property of the 
insolvent. The facts on the xjroof of any of which the Court 
shall pass either of the orders (mentioned in (a) to (d) ) are 
the following:— (1) When the insolvent’s assets are not of a 
\ulue equal to four annas in the impee on the amount of his 
unsecured liabiliticv^; or (2) when he has omitted to keep 
proper books of account of his business; or (3) has continued 
iiy trade after knowing himself to be insolvent; or (4) ha» 
/oniracted any debt provable in insolvency without having at 
file time of contracting it any reasonable or probable ground 
that he^ would be able tn pay it; or (5) w'hen he fails to 
accmint satisfactorily for any loss of account; or (6) when 
the insolvency has been brought about by rash or ha^sardous 
speculations or unjustifiable extjuviigance or hy gambling or 
by culpable negh^ct of his business affairs; or (7) when he 
has put any of his creditors to unnecessary expense by a 
frivolous or vexatious defence to any suit properly brought 
acrainst him; or (8) when he has incurred*unjustifiable expense 
within three months preceding the time or presentation of 
the petition, by bringing a frivolous or vexatious suit; or 
<9) when within three months preceding the debt of the pre¬ 
sentation of the petition has given an undue preference to any 
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oi his cre<JitoT8, being unable to pay bis debis; or (10) wben 
be bas concealed or removed bis books or his property or any 
part .thereof or has been guilty of any other fraud or fraudu¬ 
lent breach of trust (S. 30 Pr. T- In* Act). On proof of any 
of the above mentioned facts ( (1) to (10) ) the Court under 
the Pro. In. Act, shall refuse to grant an absolute order of 
discharge. When any of those facts are proved, he may 
suspend the operation of the order for a specific time or may 
grant any conclitionul order under his powers under section 
41 (2) (S* 42 Pro. In. Act). 

Effect of order of discharge. —^An order of discharge has 
the effect of releasing the insolvent from all debts payable 
under the Act, except the following:—(a) Any debt due to 
the crown; or (b) any debt or liability, incurred by means of 
any fraud or fraudulent breach of trust to which he was a 
party; or (c) any debt or liability in respect of which he has 
obtained forbearance by any fraud to which he was a party; 
or (d) any liability under an order for maintenance made 
under section 488 of the Code of Criminal Procedure. 

An order of discharge shall not release any person who at 
the date of the presentation of the petition w^a« a partner or 
(‘o-trustee wdth the insolvent, or was jointly Ixmnd or had 
made any joint contract with him, or any person wdio was 
surety for him (S. 4o Pr. T. In, Act; S. 44 Pr. In. Act). 

vocation of order of discJuirge: —order ot discharge 
may be revoked under the 1^. T. In. Act under the following 
circtiiustances:—(a) When the insolvent fails to assist the 
Official Assignee in the realisation and distribution of his 
property v'csted in him, as required (S. (43), (b) When he 

fails to file statement regarding particulars about his after- 
ae(iuired property, which he is bound to do under the rules. 
{c) When he fails to give his consent within the prescribed 
time w^hen the order of discharge is made conditional on .his 
giving consent to a decree being passed against him in favour 
of the Official Assignee* 



CHAPTER XVIi 

ARBITRATION 

History:—Before the passiirg of the Arbitration Act (X of 
1940), the law of arbitration was to be found in the Indian 
Arbitration Act (IX of 1899) and in the Set'ond Schedule and 
Sections 89 and 104 of the Code of Civil Procedure {V of 1908), 

Mode of Treatment.—In the present Act of 1940 arbitra*- 
tion is divided into three classes, viz., {a) iirbitration without 
intervention of court, (6) arbitration with intert'ention of 
court and (c) arbitration in suits. But this classification is 
<»verlapping; for even in resjiect of Clai»8 (a) the parties to a 
reference may apply for the intervention of court, 

Arhitmtion Agreement. —It means a written a greem ent to 
submit presentjnrJuture differences t<^lIr6TtraHoh, whether an 
arbitrator I^liamed Hiefem“ not. The following are the 
implied conditions of the agreement which may be overridden 
by express stipulation in it. (a) The reference shall be to a 
sole arbitra tor. But if the reference is to an even number of 
arbitrators, the arbitrators shall^|)pjoint an umpire; (b) the 
award is to be wiihift ; (cy^ieTimpire is to 

proceed with tKe matter anTfihl^ it within if 

the arbitrators fail to act within the time; (d) the parties 
shall submit to be examined by the arbitrators or umpire: 
(e) the award shall be final; (/) the costs of the reference and 
, award shall be at the discretion of the arbitrator or 
i umpire; (g) the authority of ihe arbitrator or umpire shall 
I not be revocable. 

Appointment of Arbitrator, —The parties to the agreement 
may agree that the arbitrator or arbitrators shall be appointed 
by n person designated in the agreement. If an arbitrator 
neglects or refuses to act or is incapable of acting or dies, a 
[ new arbitrator may be appointed. If any party fails to 
appoint an arbitrator within fifteen days of notice by 
t be other p iirty, the latter may appbuvf~his arbitrator as the 
goIe’afbTErafolrr^ In case of difference between the parties, the 
court may appoint an arbitrator or umpire after fifteen days 
of notice by a party to the other to concur in the appointment. 
The court may appoint one to fill the vacancy caused by the 
removal of an arbitrator or umpire by the court. 

Uta^re: —When the agreement provides for a third, arbi¬ 
trator to be appointed by the two appointed arbitrators, the 
said third arbitrator shall act as an umpire. In case of a 
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ref#€!We to an even nnmber ol arbitratots, the latter shall 
appoint aft ftmpire- 

Removal of ArhitTaioe or Umpire. —^The conrt may remove 
an arbitrator or umpire on the following circumstances:—^ 

(а) failure to proceed with the reference; (b) misconduct* 

Pomers and Dvites of Arbitrators or Umpire, —They* will 

have the following powers unless otherwise expressed in the 
agreement: (a) to administer oath to parties and witnesses; 

(б) to state a special case for the opinion of the court; (c) to 
make an award conditional, or in the alternative; (d) to correct 
any clerical mistake or error in an award; (e) to administer 
interrogatories to any piirty (S. 13); (f) to make an interim 
award (S* 27), 

The arbitrators or umpire shall sign the award and shall 
give notice in writing to the parties of the making and 
signing thereof and of the amount of fees and charges in 
n'spect of the arbitration and award. 

At the request of any party and on payment of the fees 
and charges, the arbitrators or umpire shall cause the award 
or a signed copy of it together with the depositions and 
documents to be filed in court. 

Powers of Court, —The court has the following powers in 
respect of a reference to arbitration: (a) revocation of autho- 
lity of apirointed arbitrator or umpire, (b) appointment of 
cubitrator or umpire, (c) removal of arbitrators or umpire, 
{(I) pronounce opinion on a special case as stated by the arbi- 
irator or umpire, (e) modify or correct an award, {}) remit an 
.(Ward for reconsideration, (g) pronounce judgment according 
to Ihe award, (h) pass interim orders after the filing of the 
award in order to prevent any obstruction to the execution of 
the decree that may be passed upon the award, (t) supersede 
the reference when an award becomes void on the failure of 
file arbitrator or umpire to reconsider the award within the 
tune fixed by the court, 0) set aside an award on the ground 
of misconduct of arbitrators or umpire, or when award is 
invalid or is improperly procured, or when an award is made 
tfter the supersession of the arbitration proceedings* The 
(oiirt has also the power to enlarge time for making award, 
to allow interest in respect of the money awarded, to get 
interim custody of any goods which are the subject matter of 
rofercttce, to grant interim injunction, to appoint interim 
receiver, to appoint guardian of a minor or person of unsound 
mind, to issue process for appearance before arbitrator* 

ArhitraUofi wUh Intervention of Court.—Where any ]per- 
son has entered into an arbitration agreement before tlm ins- 
iution of any suit with respect to th# matter, the parties or 
any of them may apply to court for filing the arbitration 
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agreement. The ai)plication is to be registered and numbered 
as a suit. Notice is to be given by the Court to all parties 
requiring them to show cause why the agreement should not 
be filed. The court is to order the agreement to be filed and 
shall order reference to the arbitrator appointed either by 
the parties or by it. Thereafter the arbitration shall proceed. 

Arhitmtion in Suits. —^The parties to a suit may apply to 
court for an order of reference to arbiiralion in respect of any 
matter in difference between them in the suit. The court shall 
then by order refer to the arbitrator the matter in difference 
ior being determined within a specified time. Where some 
of the parlies to a suit apply to have the matters in difference 
between tliem referred to arbitration, the ^'ourt may so refer 
.such matters to arbitration. And an award in such a case shall 
be binding only on the parties who have joined in the a])pli- 
cation. 

Contest mg ArhitraUon Agreement or Award. —Any party 
to an iirbitration a^^ieement or any ])erson claiming under 
him, may challenge the evistenee or validity of an arbitra¬ 
tion agreement or award by an application to Court. The 
Court shall decide the question on affidavits. 

Stag of Legal Proceedings: —Where any party to an arbi¬ 
tration agreement or any person claiming under him com¬ 
mences any legal proceedings against any other party to the 
agreement, any party to such legal proceedings may apY)ly to 
Court to ^tay such proceedings. And the Court, if satisfied, 
may stay the proceedings. 

Arbitration Cost or Rcmnncrntion. —Any dispute ns to 
cost or remuneration ot the arbitrators may be settled thiough 
the intern ention of the Court. 

A pneaL —An appeal shall lie against the following orders : 
—(/) Order sx>erseding an arbitration, (ii) order on an award 
stated in the form of a special cme, {iii) order modifying ot 
correcting an award, (m) order filing or refusing to file an 
arbitration agreement, (v) order staying or refusing to stay 
legal proceedings when there is an arbitration agreement, {vt} 
order setting aside or refuaing to set aside an award. 

But there shall be no appeal against any order passed by 
a Small Cause Court. (See Sections 39(1) Proviso, and 40). 

Service of Notice. —Any notice is to be served (except 
notice through Court) in the manner provided in the arbitra-' 
tion agreement. Ami in the .absence of any provision in the 
agreement, by delivering it to the person on whom it is to be 
served, or by sending it by registered post to the last known 
place of abode of the person. 

Limitation. —The period of limitation for setting aside an 
award or to get an award remitted for reconsideration k thirty 
days from the date of service of the notice of filing of the 
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award. The petied of limitation for the filing of an award' 
in Court is ninety days from the date of service of the notice 
of the making of the award* 

Statvtory Arhifmtton, —The provisions of the Act, ex¬ 
cept snh-section (1) of section 6 and sections 7, 12 and 37 
shall apply to every arbitration under any other enactment, 
except in so far ns this Act is inconsistent with that other 
enactment or with any rules made thereunder. 

Setting A$ide an Award, —^An award may be set aside on 
the following grounds: ~{a) when an arbitrator or Umpire has 
misconducted himself or the proceedings, (b) when an award 
has been made after the issue of an oraer superseding the 
arbitration, (c) when an award has been made after the arbitra¬ 
tion proceedings have become invalid by reason of the same 
being continued inspite of notice of the commencement of 
legal proceeding in respect of the subject-matter of the refer¬ 
ence; {d) when an award has been improperly procured or is 
otherwise invalid. 

Modification of Award, —The Court may modify or correef 
an award on the following grounds:—\a) When the award 
deals with a matter not referred to arbitration and the same is 
separable from the rest,or (h) when the award is imperfect in 
form or contains an obvious error which cau be amended with¬ 
out affecting the decision* or (r) when the award contains a 
clerical mistake or an error arising from an accidental slip 
or omission. 

Remitting Award, —The Court may remit an award or 

any matter under r(‘fereuee for reconsideration, {a) when the 
award has left unconsidered any of the matters referred tof 
arbitration, or when it determines any matter not referred to 
arbitration which is separable from tlie rest, or (h) when the 
award is so indefinite as to be incapable of execution, or (t.) 
where an objection to the legality of the award is apparent! 
on the face of it. 

Subject-matter of Submission. —All civil matters which the 
parties in dispute may settle by agreement amongst themselves 
may form the subject-matter of reference to arbitration. A 
purely criminal matter cannot be referred to arbitration. The 
terms of separation between husband and wife may be referred 
to arbitration, but tlie question of divorce cannot be so refer¬ 
red. A clause in the company\s articles of association whereby 
disputes are to be referred to arbitration amounts to a sufficient 
submission in writing {Hichimn v. Kent Assocn, 119151 
1 Ch. 881). 

Who rmnf Refer to Arbitration, —submission to arbitra¬ 
tion being a contract the parties thereto must be legally 
competent to enter into it. ^ 
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A minor cannot submit a matter to arbitration, but his 
guardian may do so imd thereby bind the nfinor. An agent 
must have express or implied authority to bind his principal 
by a reference to arbitration. A partner should have an ex- 
preM or implied authority to bind the firm by a submission to 
arbitration. Proceedings for arbitration under Schedule 2 
Para 20, C.P.C. by partner of an unregistered partnership firm 
are not obnoxious to the provisions of S. 69 of the Partnership 
Act. {Hapiz Quamor Din v. NurDin, A.I.R. fl936] Lah. 130) 

Trustees, executors or administrator may submit disputes 
to arbitration. 

A company may, by written agreement, refer to arbitra¬ 
tion an existing or future difference between itself and any 
other company or person (S. 162, Companies Act). 

The OfBcial Receiver is not hound by the submission 
entered into by the insolvent, but the receiver in insolvency 
may, with the permission of the Court, refer any dis]mte to 
arbitration (S. 59, Pro. In. Act). The Official Inquidator has 
no power to refer to arbitration a dispute of the company under 
Sch. II of the C. P. C. {Re. Dehra Dun Electric etc, Co., 
I.L.R. 50 All. 867). 



CHAPTEE XVIII 

THE INDIAN FACFORIES ACT 

object and Scope: — Tile object of the Indian Factories 
Act is to regulate the health and safety, the minimum hours 
of employment of persons employed in factories and to restrict 
the employment of women and children within certain limits. 
But this Act is not applicable to mines (S. 2 (c) ). 

Definitions: • 

Factor,^/* —(1) It means any premises whereon 20 or more 
persons are or were working simultaneously on any day of the 
preceding 12 months. 

(2) Tt imdudes any part m which a manufacturing process 
18 being carried on with the aid of power, and any place with 
respect to which a declaration is made under S. 5. 

Seasonal factories ,—A factory which ia exflusirely engag¬ 
ed in one or inoie of the following manufacturing processes 
namely cotton ginning, cotton or jute pressing, etc., the 
manufacture of cotfee. lac, rubber, sugar or tea is known as a 
seasonal factory. 

The provin(*ial government may declare in the local official 
gazette any factory to be a seasonal factory in which manu¬ 
facturing processes are ordin.irily carried on for not more than 
one hundred and eighty working days in the year or a factory 
to be not a seasonal factory where the processes are ordinarily 
earned on for more than 180 days in the year. (S. 4). 

S^nall factories ,—^Any iiremises whereon ten or more but 
less than twenty workers are on work on any day of the preced¬ 
ing six months or in any part of which a manufacturing pro¬ 
cess is carried on. A declaration to that effect may be made 
even when less than ten workers are employed. 

annfacUmng process ,—It means any process (1) for 
making, altering, repairing, ornamenting^ finishing or pack¬ 
ing, or othenvise treating any article or substance with a view 
to its use, sale, transport, deUvery or disposal^ or for pumping 
oil, water or sewage or for generating, transforming or trans¬ 
mitting power. 

Worker .—The term includes all persons employed whether 
for wages or not in any manufacturing process or in cleaning 
any part of the machinery or premises used for a numafactuiv 
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process or any work (‘onneeted with or incidental to such 
a procesvS. It does not include clerical labour. 

Power of the Government to declare premises to be factories: 

—The provincial government may declare that all or any of 
the provisions of the Factories Act shall ai>pljr to any place 
wherein a manufacturing process is being earned on whether 
willi or without aid ol power, wheiwer on any one day during 
the preceding vear 10 or more persons were employed (S. 5 (1)). 

Different departments or branches of a s])ecified factory 
may be treated as se])arate factories by the order of the local 
government (S. 6). 

Notice before commencement of work : —Before the work is 
begun in a factory or before work coniinenoes in any seasonal 
factory each season, the occupier has to send to the inspector 
of factories a written notice containing: 

. (1) Name and situation of the factory. 

(2) the address to which communications should be sent. 

(3) the nature of the manufacturing iwocess to be 

carried on. 

(4) the nature and amount of power to be used. 

(5) the name of the person to he appointed manager. 

Any change in tlie position of the manager is to he com¬ 
municated to the inspector {S. 9). 


Regulation as to Health and Safety 

—Every factorv" is to he kept clean by such 
methodH as linn^ washing, colour washing, disinfecting, etc., 
as may be prescril)e<l (8. 13b 

Ventihifion. —ETer\ factory must have proper ventilation 
as is laid down (S. 14). 

ArtificiijJ humichficafior) itnd coohng .—The local govern¬ 
ment may make iiilen prescribing for artificial cooling by in¬ 
creasing humidity. (S. 16, Ifi), 

0verrtffWding .—The proportion wliich the number of 
(jubic feet of space in a room and the number of superficial 
floor bears to the number of workers uiust not be less than 
such standard as may be prescribed (S. 17). 

Lighting ,—A factory shall be sufficiently lighted during all 
working hours (S. 18). 

TFafcr.—Every factor.v must have sufficient supply of drink¬ 
ing water provided for the workers at suitable places, theie 
should (dso be arrangements for the supply of water for wash¬ 
ing (S. 18). 

Latrines and urinals are to be provided for male and female 
workers separately (S. 20). 
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Doors of tho factory w#oHi8 in which mor^ than 20 persons 
are employed must open outwards (S* 21). 

rreeantions ag^ainst fire also must be taken (S. 22). 

Fencing *—Every exposed moving part of a prime mover 
and evei\v flywheel, every hoist or lift, every part of the 
macliij3ery shall be properly fenced. All fencing is to be kept 
in an efficient slate at all times (S. 24). 

Dangerons wachmerg ,— If it appears to the inspector that 
machinery or plant in a fackny is in such a condition that it 
may be djingerous to human life and safety be may require 
specifications of defective parts or tests of stability (S. 25). 

Ee^triciion on work near war/?mcr7/.~No woman or child 
shall be allow-ed to ( lean or oil any part of the machinery, 
while the part is in motion {S. 27). 

Children may be completely excluded by the provincial 
government (S. 28). 

Notice of Accnlent^s .— In case of any accident causing^ death 
or bodily injury which prevents the worker from reserving his 
work during 48 hours, the mauager is to send a notice thereof 
to such authorities as ])rescribed (S. 30). 

Power of Local Goremment to make Rules .—^The local 
government may make rules regarding provision of first aid 
appliances, powers of inspector, etc. (vS. 32), also make health 
and safety rules relating to shelters during rest—such as 
rooms for children to certificates of stability—to hazardous 
occupation (8s. 32 am! 33). 


Restriction of working hours. 

Honrs .— Maximum limit of working 55 hours in a week— 
and dO 1\ours in each ot a seasonal factory (S. 31). Daily hours 
shall not be more than 10 hours. 

Hohdags .—No adult worker Nhall be allowed to work in 
a factory on a Sunday—unless 

(1) ho had or will have a holiday on one of the 3 da^^B 

immediakdy before or after that Sunday, 

(2) the manager has delivered a notice to the inspector 

1)efore tiiat Sunday and displayed that notice to 
that efiVt (S. 35); 

Intervals for rest for at least an hour shall be allowed at 
the expiry of (> hours (S. 37). 

Register of Adult Workers .—Eyery manager shall main¬ 
tain a Kegister of Adult workers showing the name—the nature 
of work, etc. (S. 41). 

Emq>Joyment of Women *—No woman shall be allowed to 
work in a factory except between 6 3.h, to 7 f.m,, special 
proyisiouB for night shift ore allowed (S. 46). 
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Overtime ..pay for overtime is to bo jrbera 

a worker in a factory works more than GO hours a week (S. 47). 

%3eciai provisions for adolescents and chiidren. 

Prohibition of Child Labour .—^The employnient of children 
under 12th- year is prohibited (S. 50). TTnless a certificate of 
fitness is granted by a surgeon on an application by the parent 
or any young person, or by the manager, no adolescent is to 
be allowed to work in a factory. The (‘ertificate is to state in 
case of a child that he has c‘oinpleted his 12th year, has 
attained the prescribed physical standards and is fit to work; 
and in case of an adolescent tliat he has completed 15th year 
and is fit for a full day’s work in a factory (Sh. 51 and 52). 

See also the Chapter on ^^Employnient of Children.” 

Xo (diild is to work for more tlian 5 hours a day and ex¬ 
cept between G a.m. and 7 p.m. (S. 54). 

/I Notice of periods of work for children is to be kept dis¬ 
played in the facdory showing clearly tlie periods within 
which children are to work (S. 55). 

liegister of Child irorAvr.v.—The manager is to maintain a 
legister of child workers in the factory containing the name, 
nature of the work, the number ot his certificate, etc. (S. 5G). 

The Local Government is empowered to make rules regard¬ 
ing the forms of fitness or the physical standards, etc. (R. 59). 

The Inspector of factories may require medical examina¬ 
tion of a child or adolescent if he is working without a 
certificate or is no longer fit to work (S. 58). 

Penalties for contravention of the provisions of the Act and 
rules: —Contravention of provisions for health and safety of 
the workers or of the hours of work, intervals, etc., of adults, 
of young children, the manager and occupier is liable to be 
punished with a fine extending to Bs. 500/- (S. 60). 

And in case of second conviction the sentence may be en¬ 
hanced to BiS. 750/- but shall not be less than Bs. 100/- 
(S. 61). 

Failure to give notice of commencement of work is 
punishable with a fine extending upto Bs. 500/- (8. 02). 

Obstructing the inspector of factories in his discharge of 
duties, failure to give notice of accidents, failure to make 
returns are all punishable with a fine not exceeiling Bs. 500/-. 

Smokiug or using naked light in the vicinity of inflammable 
article is also punishable. Using false certificate, failure to 
display certain notice, are also punishable (Ss. 67 and 69). 
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Exe7tiption .—The occTipier or manager of a factory shall 
be discharged from any liability if he is able to prove—^that he 
has nsed due diligence to enforce the provisions of the Act— 
and the offence was committed by the other person without 
his knowledge (S. 71 (11) ). 

Cognizance of Offences .—No prosecution is to be launched 
except on the complaint of the Inspector of factories and no 
court inferior to that of a presidency magistrate or a magistrate 
of the first class can try such offences (S. 74). 

Limitation of Prosecutions .—^Xhe complaint is to be made 
within ft months except in case of giving notice of commence¬ 
ment of work and of accidents (S. 75). 



CHAPTEE XIX 

TRADE DISPUTES ACT 

(i\o. VII of W29) 

Object t-r- This lej[?isla1ion is intended for prevention and 
settlement of trade (industrial) disputes, The Act of PJ29 was 
intended io remain in force for five years only. By the Act 
XII of 1934 it has now been converted into a permanent 
measure. 

Definitions : 

I rode dispute means any dispute or difierence between 
employees and workmen, or between workmen and woikmen, 
which is connected with the employment or with the condi¬ 
tions of labour of any person (S. 2 {j) ). 

Worlman means any person employed in any trade or 
industry to do any skilled, unskilled, manual, or clerical work 
for hire or rew<ird, but does not include any person employed 
in ihe Naval, Military or Ait force of tbe crown (S, 2 (h) ), 

Court of Inquiry* —lbo\iwons have been made tor the 
appointment ot rourt^ of Tnqniry by the Government for the 
pin[»ose of settlino* anv evistino or apiirehendc'd trade dispute 
between an emplo\ei and any of his workmen, Partic's to a 
dispute may also ap])ly for reference of the dispute to a Court 
of Inquiry or to a Boaid ot Conciliation (S. 3). 

The ('ourt shall consist of an independent chairman and 
one or more independent persons. It is to emtuire into the 
matters referred to it and report tliereori to the authority by 
whHi it was appointed (Ss. 4 and 5). 

Conciliation Board: —A Board of conciliation is to consist 
of a c'haimian and Uvo or four other members or of one inde¬ 
pendent person. It is to investigate into the matter and at¬ 
tempt at an amicable settlement of the dispute and cither send 
a report of the settlement or a recommendation for the deter- 
minaiicm of the dispute when no settlement is arrived at dur- 
irig^ the investigmtion (Ss. (I and 7). 

Powers he Courts and Boards shall have the same 
powers as are vested in Courts under the Code of Civil Proce¬ 
dure (T of 1908) when trying a suit in respect of attendance of 
persons for examination on oath and oximpelHng production of 
documents, etc. (S, 8). The parties may be represented by 
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lawyers beiore tbe Court or Board (S. 14). Tbe results ol the 
enquiry are to be published by the Grovernmcnt. 

Any information obtained by the Court or Board in course 
of its ennuiry or investigation as to any trade or as to any 
individual business whether carried on by a person, firm or 
company which is not available otherwise than through 
evidence given before the Court and Board, except with the 
consent of the secretary of the union or of the person, firm or 
<‘onipat3y in question (S. 13). 

Strike means a cessation of work h;^ a body of persons 
employed in any trade or industry acting in combination, or 
a concerted lefusal, or a refusal under a common understand¬ 
ing, ot any member of persons wbo are or have been bo 
employed to continue to work or to accept emploTment 
(S. 2 c/) ). 

Lock out means the closing of a place of employment, or 
the suspension of work, or the refusal by an employer to 
continue to employ any number of X)ersoii employed by him, 
where such closing, suspension or refusal occurs in eonse- 
(juenee of a dihpute and is intended for the purpose of com¬ 
pelling those persons, or of aiding another employer in com- 
l)elling persons employed by him, to accept terms and condi¬ 
tions of, or affecting, employment (S. 2 (c) ). 

Illegal sirilc or locl'-out strike or lock-out shall be 

illegal which has any objed other than the furtherance of 
a trade dis])ute within the trade or industry and is designed or 
calculated to inflict severe, general and prolonge<l hardship 
upon the (community. It is illegal to (‘ommen(‘e or continue 
nr to apply any sums in direct furtherance or support of any 
such illegal strike or lock-out (S. 1C). 

Puhlic nfilttg service means any railway service declared 
as such; or any postal, telegraph or telephone service; or any 
industry, business or undertaking which suj)plies light or water 
to the public; or any system of public conservancy or sanita¬ 
tion or anv water tran^iport or tramway service (as notified) 
(S. 2). ^ 

Any person employed in a public utility service going on 
a strike witliout giving within one month before striking, not 
less than fourteen days, previous notice in WTitlng of his in¬ 
tention to go on strike is liable to punishment with imprison¬ 
ment or fine or with both (S. 15). 

Any employer tuaiTying on any public utility service who 
locks out his workmen without giving, within one month before 
such lock-out, not Icvss than fourteen days’ notice in writing 
is liable to imprisonment or fine or with both (S. 15). 

Penalty ‘.--Whoever declares, instigates, incites others or 
takes part in any illegal strike or lock-out may be punished 
with simple imprisonment extending to three months or with 
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fines or with both. But no prosecution is to be launched with¬ 
out the sanction of the government. 

But no person shall be deemed to have committed an 
offence under this section by reason only of his having ceased 
worfe or refused to continue to work or to accept erai»loymeut 
(S. 17), 

Protection of perron not joining illegal itnkes:—A person 
refusing to take part in any illegal strike or lock-out is pro¬ 
tected from expulsion from an.\ trade nnion or deprivation of 
any right or benefit or disability or disadvantage as compared 
with other members ot the union, notwithstanding any rules 
of a trade to the contrary (S. 18). 

Rule making :—The Central Government is authorized to 
make rules for giving effect to the purpose of the Act, in 
respect of industries, business and undertakings carried on by 
him or by a railway company. 

The Provincial Governments may similarly m.ske rules lu 
respect of other business, industries or undertakings within 
their respective provinces (S. 19). 

Conciliation Officers : —Such officers may be appointed for 
mediating in or promoting the settlement of trade disputes 
i,S. 18A as added by Act 17 of 1938). 



CHAPTER XX 

WOEEMEN’S COMPENSATION ACT 

Coiwse of Legislation:—‘‘Workmen’s insurance and com¬ 
pensation laws are the products of the development oi the 
social and economic idea that the industry which has always 
borne the burden of depreciation and destruction of the 
necessary machinery shidl also bear the burden of repairing 
the efhciency of the human machines, without which the in¬ 
dustry itself could noi exist.’^ Workmen’s Compensation Act 
encourages employer to i)rovide adequate medical treatment 
for the workmen, reduces the number of accidents to workmen, 
renders indus^ial life more attractive, increases the available 
supply of efficient labour. Insurance, on the other hand, would 
minimise the burden of the employer. 

As a result of the ret'ommendations of the Royal Commis¬ 
sion on liabour in India, appointed in 1929, presided over by 
John Henry Whitley, the old Act was amended by the 
Amending Act XV of 1933, for enlarging the various existing 
(‘lasses of workmen entitled to compensation, and the scale 
of compensation, removing some limitations to the liability of 
employer in case of fatal accidents and adding a number of 
occupational diseases. The most important feature of the 
enactment is that its provisions are «^pplicable without any 
consideration for the doctrines of negligence, contributory 
negligence and tfie assumption of risks. 

Workmen’s Compensation Act (Act YlII of 3923) came 
into force with cfiect from Ist July, 1924. Previously it was 
impossible for an injured workman in India to recover any 
damages or compenSiition for any injury sustained by him 
m the ordinary course of his woik from his employer, except 
on the rare occasions for any wrongful act or negligence of 
the employer or under the Indian Fatal Accidents Act STo, 
Xni oi 1855; when the accident was due to the wrongful act, 
neglect or fault of the person who caused the death. Under 
ihe Workmen’s (kjmpeiiHation Act, however, payment of com¬ 
pensation is obligatory for all employers whose employees come 
within its scope even in cases where there is no negligence. 
The injured workmen, or the dependants of those killed, may 
now obtain compensation in all cases where personal injury 
is caused by accident arising out of and in the noursa of em¬ 
ployment, as well as in certain cases of disease, with the ex¬ 
ception of non-fatal accidents directly attributable to miscon¬ 
duct, breaches of rules and orders or disregard of safety 
devices; 
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The word ‘^accident” means ‘*an nnlooked for mishap or 
an untoward event which is not expected or designed^’-*-per 
Lord Macnaghten in Fen v. Tharley [1903] A.C* 443 (448). 

Scope:—The Act applies to persons coming within the 
definition of “workman’'’. All workmen (with the exception 
of certain casnal labourers employed otherwiise than for the 
employer’s trade or business) who are ein])loyed on nionthly 
wages not exceeding Es. 300 in certain occupations are includ¬ 
ed (Schedule 11 of Act). The Central Government has the 
power to add to the schedule any class of persona employed in 
any haz.ardous occupation after giving not less than 3 months’ 
notice in the Gazette of India (S. 2 (3) ). 

This Act does not confer any right to compensation on a 
workman in respect of any injury if he has instituted a civil 
suit for damages in respect of tlie sanu' against the employer 
or any other jierson. And no suit tor damages shall be main¬ 
tainable in a Pivil Court if lie has iiibtitufed the claim to coni- 
nensation in respect of the injure before a coininibsioner or if 
there has been an agreement with regard to it with iiis 
employer (S. 3 {o) ). 

Definitions : 

^ork7nnn :—It meaiw an\ peivon wdu) is (/) a railway 
vservant as defined in beotiun 3 of the Indian Euilways Act, not 
]>erntnnenUy emjdoyed in any adiniuisirative, districi or sub- 
divrional oiiice of a Eailway, or iii) employed either by wmy 
oi manual labour or on monthly ■wages not exceeding Kb. 3f‘0, 
in any sucli capacity as is specified in Schedule II per¬ 

sons employed in connection with tramway, factory, mine* 
fillip or in the construction, rejiair or demolition of certain, 
classes of buildings, bridges, etc.). But it shall not include a 
person w-hose employment is of a casual nature and who is 
employed otherwise than for the puiposes of employer’s trade 
or business. It is not casual meiely because it is for a few 
ilays or merely because it is intermitlenl. It refers to the 
Iiml of service and not to its duration. It does not include 
any })er«cn w’-orkiug in the ca])acity of a member of Plis 
MajesU’s naval, iniliiary or air force or of the Royal Indian 
Marine Se^^ice. 

Any veferen(*e to a Avoiknuin who has been injured shall, 
when the Avorkman is dead, include a reference to his depen¬ 
dants or any of them (S. 2 (1) (n)). 

Monthly Wages :—^The meaning of this has been made 
elear (by the Amending Act 13 of 1939) by including all wages 
whether payable by the month or by whatever other period or 
at piece rates. 

Employer :—It means any body of persons whether 
incorporated or not, and any managing agent of an employer 
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lagal rapresejitativa of a d^ceaaad mployer^ and, 
tl^a saiirioea of worJacoan ara tempotmly lent or let ont 
or h-ired to anotlier person by tbe person triib whom the wotl^ 
man has entered into a covenant of servioe or apprenticeship, 
means such other person while the workman is workings for 
him (S. 2 (1) (e)). 

Depmdmt :—It includes any of the following relati-ves of 
a deceased workman, namely, a widow, widower, parent, 
m|nor son, unmarried daughter, mairied daughter who is a 
minor, minor brother or unmarried sister, the minor children 
of a deceased son or daughter of the workman, and where no 
j>arent of tlie workman is alive, a paternal grand-parent 
(S. (1) (d)). 

Conditions of Utility; —The employer is not liable for any 
and every personal injury to a workman for any accident. 
The liability to compensate arises only when death or disable¬ 
ment results from the injury. The liability attaches on 
accidents to a workman in the course of bis employment when 
the accidents arise out of his employment. It extends tp 
consequem^s whether proximate or remote resulting, from the 
injury, provided the workman has, subsequently to the acci¬ 
dent acted reasonably and done nothing to retard the prog refs 
of his recovery. The employer is liable when the injury re¬ 
sults in death or permanent total disablement, or permanent 
partial disablement, or temporary disablement. 

The liability limited to the following cirrumJ!tances: — 
{i) The ac(*ident must arise out of the employment, r.e., it 
must be the result of a risk which the workman undertwk 
on account of liis employment; (ii) it must *»rise in the course 
of such employment; {lii) it must result in death or disable¬ 
ment mentioned aboi^e; {iv) the injury must be accidental. 
The contracting of certain occupational diseases has also been 
regarded as accidental under the Act. 

When n workman’s employment commences for an emer¬ 
gency work from the moment he leaves his home, rind there¬ 
after an accident happens to him in the street, it was held 
that the accident happened in course of employment and as 
such the widow of the deceased is entitled to compensation. 
(A travelling ticket collector sustained injury while proceed¬ 
ing from his lodging to the station). (Blee v. London & 
North Eastern Ry. Co., flSSS] A.C. 126). 

An accident happening to a workman while leaving his 
work or while going to his work does not become m accident 
arising out of and in the course of employment. (Aldennm 
V. Co., 119371 App, ^ 

. A qoolm employed by a munioiiMaJity to wntoh the work- 
iff of a pipe line m a workman ana il 3any aooident occurs to 

26 
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kirn, the mtiiii<5ipality is liable to ^mpeusate, 

bai V, Bnmhuy m^mmpal Cnrpofation, fl938| 9 W.R. Bom. 

J64). 

One is not a workman under S. 2 (a) wko is one whose 
employment is of a casual nature and wko is employed otker-* 
wise, tkan for the purpose of the employer's trade or business. 
Both of these attributes must be present. {Periyttkal v. The 
Agent, S. i. Railway Co.f Ltd,, 58 Mad. 804). 

An act cannot be said to have been done for the purposes 
of and in connection with the eniployment, when it is done in 
contravention of express prohibition {Knoicle^ v. Southern 
Ry, Co., ( 1937 ) App. €as. 463 ). 

Exemption from liability: —(a) The empioyer shall not be 
so liable to pay tiompensation when the injury resulting from 
the accident does not result in the total or partial dtsainemmt 
of the workmen for a period exceeding 7 days; (b) he shall not 
be liable when the injury to a workman not resulting in death 
is directly attributable to {i) the workman having been at the 
time thereof under the influence of drink or drugs^ or (it) the 
wilful disobedience of the workman to an order expressly 
given, or to a rule expressly framed, for the purpose of secur* 
ing the safety of workman or (tii) the wilful re7noval or dis^ 
regard by the workman of any safety guard or other device 
which he knew to have been provided for ibo purpose of 
securing the safety of workman (S. 3). 

The employer shall nor be liable for ^nv di-^ablement which 

18 the result of the aggravation of the itifury owing to the 
refusal of the injured workman to be aitended by a qualified 
medical practitioner whose services have been oSered to him 
free of charge, or his deliberate disregard of the instructions 
of such practitioner and his failure lo be attended by any other 
qualified medical practitioner 

The right to the compensation may be suspended and the 
employer is not liable for compensation during this period of 
suspension, if the workman refuses to submit liimself for ex¬ 
amination by a qualified medical practitioner provided by his 
employer; and this period of suspension continues during the 
time of such refusal. His right is similarly suspended when 
he voluntarily leaves the vicinitv of the place of employment 
without being so examined (S. 11). 

Any waiver of bis right by a workman shall be null and 
void in so far m it removes or reduces the liability of any 
person to pay compensation under th^ Act (B. 17). 

Partial Disablement : —^It means, {d) where the disablement 
is of a temporary nature,, such disablement as reduces the 
yarning capacity of a workman in any employment iu which 
he was engaged at the time of the accident resulting in the 
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aad (6) wbere the disablement is of a permmewi 
nature, sueb disablement as reduces bis earning ca|>aeity in 
every employment which he was capable of mndertakinp^ at 
that time. Schedule I gives a list of injuries resulting in 
permanent partial disablement, for example, loss of an arm or 
leg above or at the elbow or knee respectively, loss of one eve, 
etc. (S. 2 (1) (g) ). • ‘ 

Total means such disablement whether 

of a temporary or permanent nature, as incapacitates a work* 
man for all work which he was capable of performing at the 
time of the accident resulting in such disablement: provided 
that permanent total disablement shall be deemed to result 
from the permanent total loss of the sight of both ^es or from 
any combination of injuries specified in Schedule I where the 
aggregate percentage of the loss of earmn^ capacity, as speci-^ 
fied in that schedule against those injuries, amounts to one 
hundred per cent, (e.g,, loss of two arms, loss of two legs, or 
simultaneous loss of an arm and a leg), (S. 2 (1) (I) ), 

Right to Con^^ensation : — (i) When a personal injury is 
caused to a workTtmn by accident arising out of and in the 
course of his employment, he is entitled to compensation for 
the same from his employer (S. 3). {ii) Any workman con¬ 
tacting one of the disease specified in Schedule III as 
occupational diseases (lead poisoning, phosphorous poisoning, 
etc,), while in the service of an employer, in whose service he 
has been* employed for a continuous period of not leas than^ 
six^months in any work involving the use or preparation of 
lead or phosphorous, may claim compensation, (iu) A work¬ 
man is entitled to compensation in respect of any disease which 
is solely and directl> attributable to a specific injury by acci¬ 
dent arising out of and in the course of his empiojntnent. {vo) 
When the workman dies as the result of any such injury as 
aforesaid his dependants or any of them is entitled to receive 
the compensation. 

Rate of Compenation: —^There are seventeen wage classes. 
Compensation is based, (except in the last two classes) on the 
highest wage of the class and not on the mean wage. For 
death it is calculated at thirty months’ wages and for perma¬ 
nent total disablement at 42 months’ wages in the case of 
adults, and at 84 months' yragesdn the case of minors. The 
minimum compensation has been fixed in the case of adults 
for death at Es. 500/-. 

Compensation by whom payable i —^Tho employer is liable 
to pay compensation to the injured workman, and in case of 
his .death, to his dependants (S. 3).. 

If any person in the course of or for the purposes of his 
trade or Waiaess contraeta with any other person for the exe- 
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cution by or titoder a ooatractor of the whoio or mj part of" 
work i$ oirdinarily part of tbe trade or business of ibe 

principal, tbe workman employed in the execution of any suei) 
work may recover compensation from the contractor or froTU 
the principal. If the principal is made liable ihe imrkman 
to pay the compensation, he is entitled to be indemnified for 
it by tihe contractors (S. 12). But it shall not apply in any 
case where the accident occurred elsewhere than on, in or about 
the premises on which the principal has undertaken or usually 
umiertekes, as the case may be, to execute the work or whitih 

otherwise under his control or management. 

If an employer is insured against claims for workmen's 
compensation and becomes insolvent or makes a compOBition 
with his creditors, the workmen shall have the rights and 
remedies which their employer possessed against the inn/ret. 
The insurer's liability to the workmen is limited to the exieut 
to which they would have been liable to the employer. Bui 
the insurer cannot be made liable when the premium on the 
policy has not been paid. Under such circumstences the work¬ 
men have the alternative right to proceeding either against ihe 
insolvent employee's estate or against the insurer (S. 14). 

Procedure i—A claim for compensation cannot he made 
unless a notice of the accident is given as soon after the ac< i- 
dent as is practicable and the claim is preferred within one 
year of the occurrence of the accident or death (S. 10) 
of want of notice or defect in notice a (‘lairn may be enfertamed 
in caf^e of deatli from accident and the Commissioner m.n 
entertain any claim when sufficient cauH^ is shown This 
notice may be given by the injured workman or his dependants 
or any fellow 'workman. It must contain the name and address 
of the person injured, the cause of injury, the date of the mvu 
dent, and it must he served on the employer or upon pci- 
son directly responsible to the employer for the management 
of any branch of the trade or business in wdiich the in|ured 
workman was employed. When the employer is a contriictor 
the notice may be served either on the principal or tlie < on 
tractor (S, 12), 

If the employer is insured against claims for compensation 
and the contract of insurance is void or voidable by reason of 
non-compliance with the terms of the contract by the employer 
the workman can recover compensation from the insurer if he 
servee a notice on them about the happening of the accident 
wh«n h© becom^ aware of the institution of the insolvency 
proceedings against the employer (S. 14). 

The injured workman mnat submit to a medfeal examina¬ 
tion if required by his employer before the expiry of three 
days from the time of the serrii^ of the notice, free of charge. 
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If th« wcnj^man refuses to submit Hmself to such exammatioft 
bis rights will be suspended (S. 11). ^ | 

If the claims of the workman is not amicably adjust^ by 
his employer, the former must institute a claim lor oommaua' 
lion by a proper application to the Cornmissionei' lor Work* 
men’s Compensation <S. 22). 

in the case of an agreement with the employw about the 
compensation to be paid for the accident, it is to be renstered 
by the Commissioner if it happens to be of the following 
nature:—(a) When the agreement is for the payment of any 
compensation to a workman or a person under legal disability 
or to a dependant or (b) w'hen it is for the payment of a lump 
srim as compensation whether by way oi redemption of half* 
monthly payments or otherwise. 

Master's of ships and seamen :—Certain special provisions 
are made under S. 15 in respect of accidmt to masters and 
seamen. No compensation shall be payable under the Fac¬ 
tories Act in respect of any injury, in respect of which provi¬ 
sion is made for payment of a gratuity, allowance or pension 
under any of the War Pensions and Detention Allowances 
Scheme made by the Central Government. 

Penalties: —-Under the Act as now amended severe penalties 
have been introduced for the first time, for failure, on the 
part of the employer, to carry out certain important provisions 
of the Act. If the employer— 

(i) fails to maintain a Notice Book for accident which 
he is required to maintain; 

{ii} fails to shnd to the Commissioner a report of any 
fatal accident occurring on his premises; 

(till fails to send to the Commissioner a statement re¬ 
garding liability for a fatal accident; and 
hr) fails to make an annual return showing the number 
of accidents wliich have occurred during the ycqr 
and the amount of compensation paid m respect 
thereof, 

he may be liable to a fine upto Rs. 100/- (S. 18A). 

These penalties are designed to prevent evasion of liability. 



CHAPTEE XXI 

WAGES OF INDUSTRIAL WORKERS 

PAYMENT OF WAGES ACT {No. JV of 1936) 

Object:—The Payment of Wages Act, 1936 regulates the 
mode of payment of wages to persons employed in any factory, 
railway, or in any industrial establishments (as notified by 
Government). But the Act applies to wages of less than two 
hundred rupees a month. 

Factory : —It means a factory as defined by the Factories 
Act, 1984. / < 

Industrial estahlishToent: —Means any tramway or motor 
bus service; dock, wharf or jetty; inland steam vessel; mine, 
quarry or oil field; workshop; plantation for cinchona, rubber, 
coffee and tea (where twentj-five or more persons are employed 
for the purpose). 

Wages: —Means all remuneration, capable of being ex¬ 
pressed in terms of money and includes any bonus or other 
additional remuneration; excepting, (a) value of house- 
accommodation, supply of light, water, medical attendance, 
etc , (5) contribution by employer to provident or pension fund, 
^c) travelling allowance and {d) gratuitj’^ payable on dischaige. 

Paymcsit of wages: — The employer shall fix periods m 
respect of which usages shall be payable. But no wage-peiiod 
shall exceed, one month (S. 4) 

' The Wages must be paid to a person employ ed in uuy 
railway, factory or industrial establisbment, where less than 
one thousand persons are employed before the expiry of the 
seventh day after the last day of the wage-period, and in any 
other railway, factory or industiial establishment, before the 
expiry* of the tenth day after the last day of the wage-period 
(S. 5). \ 

Tn case of termination of service by the employer the 
vages must be paid before the expiiy of the second working 
day from the day on which the employment is terminated 
(S. 5). 

All pa;pient of wages must be made on a working day, in 
current coin and currency notes or in both, without deductions 
of any kind except those authorized under the Act (Ss 5, 6 
& 7). 

Authorised deduction from wages: —^Deductions from wages^ 
of an employed person may be of the following kinds only, 
namely, 
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(<i) in jrespectt of itcte wd omissipog^ m approTOd by 

the Gorerameiit md as specified by a notice exhibited on the 
premifies* No fine is to be imposed without giving the em* 
ployee an opportunity of showing cause against it: The total 
fine on one employee during a wage-period shall not exceed 
half-an-anna in the rupee of the wages payable to him in res- 
pect of that wage-period. A person under fifteen years shall 
not be fined. A fine cannot be recovered by instalments or 
after the expiry of sixty days from the day on which it wan 
imposed. All fines must be rec-^orded in a register and shall be 
applied to some purpose beneficial to the persons employed as 
approved by Government (S. 10), 

(b) Deductions for absence from duty. 

The amount of deduction on account of absen<;e of ah em¬ 
ployed per8t>n from the place where he is required to work 
must be proportional to the wages payable to him during the 
wage ]>eriod. But if ten or more employed persons acting in 
concert absent themselves without due notice then deductions 
from wages may include an amount not exceeding wages for 
eight days (S. 9). 

An employed pei>on shall be deemed to be absent from 
the place where he is required to work if, although present in 
such place, he refuses in pursuance of a stay-in, 8trfl:e, or for 
any other (*ause which is not reasonable in the circumstances, 
to cairy < ut his work. 

Other kinds of valid deductions are:—(c) Deductions for 
damage or loss of goods due to neglect or deiault; («f) deduc¬ 
tions for recovery of advances; (e) deductions for house-accom¬ 
modation and other amenities; (/) deductions of income tax 
payable by the emnloved; (y) deductions for subscriptions to 
provident fund; {h) dedxictious for payment to co-operative 
societies or to u Hcheiue ol insuram^e maintained by the Indian 
Post Ofhce; (i) deductions in furtherance of war saving schemes 
for the ourrhase of Government securities, etc. 

Hearing of claims:—All clainjs arising out of deductions 
from +he wigCN or delays in payment of wages are to be made 
to a judge specially appointed bv the Government, *by the 
peiWB himselt or b,'^ his lawyer or by the Tuapector under the 
Act within six mouths from the date on which the deductions 
from wages was made or from the date on which the payment 
of the wages was due to be made. The Coui*t, after hearing 
the parties may direct a refund or payment of the amount 
claimed together with compensation not exceeding ten times 
the amount deducted or not exceeding ten rupees, as the case 
may be (S. Ifi). ^ 
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' Bat dday im gayiag wages may be excased ia fcaae of (a) 
a bonaMb bttor or a bonafide dispute, or (b) aa oOcarreace 
of eiaergeacy; (e) failure of the employed persoa to apply for 
or accept payment. In case of a malicious or vexatious appli¬ 
cation, tbe applicnut may be directed to pay a penalty upto 
fifty rupees. 

An appeal against such a direction may be made to the 
Cburt of Small Causes or to the District Court under certain 
circumstances, within 30 days of the said direction. 

Pmiahies;—Apart from the payment of compensation by 
the party at fault, he may be liable to a fine upto five hundred 
rupees when he violates the provisions regarding time for pay¬ 
ment of wages, or makes any improper deduction; fS. 20 (1) ) 
and to a fee up to two hundred rupees wheu he violates 
Pfovisjons as to payment in current coius or fails to display 
notice of abstract of the Act (S. 20 (2i ). 

Ko prosecution can be started under (S. 20 (1) i without 
the sanction of the Court upon a complaint by or with the 
sanction of the Inspector under the Act. 

Cmtract of rehnquifhTnevt :—A contiait or agreement 
where an employer relinquishes any right conferred under the 
Act, shall be null and void so fur as it piuports to deprive 
him of sueh right. > 

Notice: —There must be a uotice recording file acts and 
omissions for which fines may be imposed, as approved by the 
Coveriunent (S. 8). Notice containing the abstracts ot the 
Act and the rules of the Government thereunder in English 
and in the language oi the majority of the persons em[iloyed 
in a factory must be displayed in the factorv (S. 25). 

Notice specifying rates or wages and notice of the days 
on -which wages will be paid are to be giseu in the prtsScribed 
manner (S. 26). 



CHAPTEE XXII ^ 

INDIAN EEGISTHaTION ACT 

(XVI of ms) 

Necessity af R^^ration:—A transaction is reduced tp 
writing for the purpose of security and permanency. But 
registration gives complete security to the parties including 
their transferees and assignees by affording a pioterdion against 
fabrication and forgery. It also provides against destruction 
or fiaudulent alteration of the document concerned. It is a 
conelusive guarantee of the genuineness of the document. 

The registration of a document is a notice of such instru¬ 
ment to any person acquiring any intVrest tn the |)roperty 
covered by it. If any document embodying a transaction 
relating to immoveable property is required by law to be, and 
has been, effe<^ted by a registered instrument, any person ac¬ 
quiring such property, or any part of, or share or interest in 
such property, shall be deemecf to have notice of such instru- 
meni as from ihe date of its registration (S. 3, Transfer of 
Ih'operty Atd). Thus hy registration facility is provided to the 
people for asi^ertaining as to whethei' any particular property 
been dealt with h\ any person and the manner of such 
tr«msaction. 

Compulsortiy registrable documents : —The following docu¬ 
ments shall be registered (S 17 of the Judiau K eg 181 rat ion 
AeO: — 

(1) Instruments of pift of immovable property:—A gift is 
a transfer of property in existence without any consideration. 
All deeds of gift of immovable property irrespective of their 
value must be registered, whether it is a gift inter 
<between living persons) or a donatio mortis can^a (in anticipa¬ 
tion of death). But a gift of moveable property may be made 
either by the delivery of the property to the donee, or by a 
register!^ instrument. 

Instrument of sale, lejtse, exchange, mortgage, parti¬ 
tion, settlement, re-eonveyancc, surrender and release, that is. 
all non-testamentary instruments affecting immovable pro¬ 
perty of the value of Rs. 100 or upwards must be registered. 
So far as the Registration Act is concerned the value of the 
property will be Sie amount of the consideration as mentioned 
in ihe instrument, irrespetitive of its actual or market value,* 
When an insknment is drawn up in r«fep©ct of a sale or mort- 
g*ag© and the emmidoration is l^s than m. 100, it must be re- 
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mstered (Bs* 54 & 59 of T.-P. Act). But in ihie latter oaao 
the iraa^fet* may be effected by delivery alone without the 
transaction beihg reduced to writing. 

(3) Nou^testamentery instruments which acknowledge the 
r^aipt of consideration on account of the creation, declara¬ 
tion, assignment, limitation or extinction of right, title and 
interest of the value of Rs. 100 or upwards to or in immovable 
property, must be registered. 

E^ceptiom : —Bui the provibion tor compulsory registration 
of the instruments mentioned in items Nos. 2 and 3 (men¬ 
tioned above) shall not apply to the following documents: — 
(u) Composition deed which is an instrument executed b} a 
debtor whereby he conveys his propert> for tlie benefit of hivS 
creditors, or wnereb} payment of a composition or dividend cm 
their debts is secured to the creditors, or whereby provision i» 
made for the ciontiuuance of the debtor’s business, under the 
supervision of inspectors or under letters of license tor the 
benefit of his (reditors (Art. 22, Stamp Act), (b) An nistru- 
ment relating to shares in a Jointstock Company, (c) Debeutuie 
issued by a Joint-stock Company, (d) Any endorsement upon 
or transfer of any debenture issued by any such cMunpimy. 
(e) Any document not by itself creating, assigning, limiting 
or in any way affecting immovable property, but merely creat¬ 
ing a right to obtain another document which will, when exe¬ 
cuted, create any such right in respect of any immovable 
property, need not be registered. For example, an agreement 
fox sale Or for mortgage or for partition need not be registered. 
A contract for the sale of immovable property need not be re¬ 
gistered even when it contains a recital of the payment of 
earnest money or of the whole or any part of the purchase 
money. (/) Any decree or order of a court except a decree or 
order expressed to be made on a compromise and comprising 
immovable property other than that which is the subject matter 
of the suit or proc'ceding. (pj Any grant of immovable property 
by Gonremment (h) Any instrument of partition made by a 
Revenue Officer, (f) Any order granting a loan or instrument 
or collateral security granted under the Land Improvement 
Act, 1871 or the Land Improvement Loans Act, Ift&i (/) Any 
order granting a loan under the Agriculturist Itoans Act^ 
1884, or instrumeni foi securing the repayment of a lorn made 
under that Act. (k) Any endorsement on a mortgage deed 
aeknpwledging the payment of the whole or any part of the 
mortgage money and any other receipt for payment of money 
due under a mortgage when the receipt does not purport to 
extinguish the mortgage. {1) Any certificate of sale granted 
to the puycbaw of any property sold hy public auoiion bv a 
Civil or Revenue Officer. 
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dI immovable property frbiii year to year, or lor 
sioy tern exceediog one year, or reserving a yearly rent, 
be regiatered. 

(5> Any non4estamentary instrument transferring or as¬ 
signing any decree, order of a CJourt or award vjrhicb deals witk 
any right, title or interest of the value of Us, lOO and upwards 
to, or in immovable property must be registered^ 

The provincial Government may exempt any lease irom 
the obligation of compulsory registration when the terms 
granted by them do not exceed five years and the annual rents 
reserved thereby do not exceed Es. 50. 

(6) An authority to adopt shall be registered. 

Opdonal R^stration: —^The following documents he 
registered under the Indian Registration Act, namely (S. 18); 

(a) Any instrument other than gift and dealing with any 
light, title or interest of a value less than Rs IM, to or in 
immovable property; {h) instruments acknowledging the re¬ 
ceipt or payment of any consideration on account of the crea¬ 
tion, declaration, assignment, limitation or extinction of any 
right, title or interest of a value less than Rs. 100 to or in 
immovable property; (c) leases of immovable property for a 
term not exceeding one year and leases exeippted under section 
17; (d) instrument other than wills relating to any right, title 
or interest to or in movable property; (e) wills; and (/) all 
other documents nof lequired by Section 17 to be registered* 

Regiseratioa atid Transfer:—If a document is exeotited xm* 

lating to immovable property it must be registered even in 
cases when the transaction might have been legally completed 
b> delive^ alone. A sale of immovable property of a value 
less than Ks. 100 may be effected either by a registered instru¬ 
ment or by delivery of the property (excepting in case of simple 
mortgage (Ss, 58, 59, T. P Ad). All leases of immovable 
property which are not compulsorily registrable may be piade 
either bv a registered instrument or by oral agreement accom¬ 
pany^ by delivery of possession (R. 107, T. P. Act), A gift 
of movable property mu’s be effected either by a registered 
instrument or by delivery (S. 123, T. P. Act). Although sec¬ 
tion 18 of the Hegistration Act makes the registration of the 
above mentioned documents optional, yet when an instrument 
is drawn up evidencing a transaction in respect of any one of 
them, it must be registered, other wise the transaction so evi¬ 
denced would be invalid. 

A negotiable inHraTfient can be transferred oiheiwise than 
by endorsement and deliveiy. It can be assigned by a regis¬ 
tered instiument also. {Gha%shgam v, ftagho [19371, 16 Pat. 
74 (S.B.). 
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^ When ill tke cdrre^pondeiioe betwei^n the mortgAgc^ jaad ’ 
the mortgagee haoik in respect of an equitable mertg^ a doeU* 
ment addressed to the manager of the bank contains n state‘s 
meat to the effect that the title deeds are “hereby handed^ to 
the bank, ii^ consideration of which the borrowers ask that the 
bank shoOld oblige them by advancing the loan sanctioned by 
the directors on a pronote, on the security of the title deed a 
lUi of which is alleged to be attached and there is also a de¬ 
claration in the document that the properties of which the title 
deeds are handed over are free froin incumbrances, the docu¬ 
ment constitutes the bargain between the parties and is not 
admissible in evidence to prove the mortgage unless it is re¬ 
gistered. (Mf, Giwan v. Punjab National Sanl* Lti., A.I.R. 
111)353 Lah. 839). 

Effect of Reguttation: —A registered document shall be 
operative from the time from which it would have commenced 
to operate if no registration thereof had been required or made, 
and not from the time of its registration (S. 47). The priority 
between two registered documents is to be deiermim^ by *a 
refeTen<‘e to the dates of their exe<mtion and not the dates of 
registration. 

Effect of non-regUtratum of docmnents required to he 
regutered: —jSTo document required by section 17 or by any 
provision of the Ttansfer of Properly Act, to be registered 
shall (a) affect immovable property < oinprised therein, or (h) 
confer .la.y power to adopt, or (c) be received as evidence of 
anv traufeaction affecting euch property of conferring 8ucb 
pcwei**, nnless it has been registered, l^rovided that an unre¬ 
gistered document affecting immovable property and required 
by this Act or the Transfer of Property Act, to be registered 
may be received as evidence of a < ontract in a suit for specific 
performance under Chapter TI of the Spwific Belief Act, or 
as evidence of part performance of a contract for the purpose 
of section 59A of the Transfer of Property Act, or as evidence 
of any collateral transaction not required to he effected by 
registered instrument ^S, 49). 

lipgtstered document and oral agreement :—A registered 
document shall prevail over any oral agreement or declaration 
unless the prior oral agreement or declaration had been acimm- 
panied or followed by delivery of possession and the same 
constituted a valid transfer under the l,aw. We may note ihat 
this is based on the principle that possession amounts to notice! 

Any person acquiring any immovable property or any share 
in any such property shall be deemed to have notice 
of the title, if any, of any person who is for the time being in 
acl^l possession, thereof” (Exp. II to S. 35, T. P. Act). 

But a mortgage by deposit of title deeds as defined in 
section 58 of the Transfer of Property Act, shall take effect 
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against ao;^ mortgage deed eab^uentlj executed and regif* 
tered relating to the same property (S. 48). 

Priorify 0 / Registered and unregistered document (S. 50): 
—ISvery document of the kinds mentioned in clauses (a.), {hu 
(c) and id) of sdc^on 17, sub-section (1) (eorresponding to 
items number 1, 2, 3 and 4 mentioned aWe), and clauses {a) 
and (h) of section 18, shall, il duly registered, take effect as 
regards the property comprised therein, against everj unregis¬ 
tered document relating to the same property, and not being 
a deiTee or order, whether "such unregistered document be of 
the same nature as the registered document or not. But this 
provision does not apply (a) when the registered document is a 
lease exempted from registration: (6) when'the reglsWdd 
document is one mentioned in section 1/ (2), e.g., a sale certi¬ 
ficate;, (c) when th^regmtered document is one which had no 
priori^ under the law in force at the commencement of the 
present Begistration Act. 



CHAPTEE XXIIT. 

employers* liability act. 1938 

(No. XXIV of 1938) 

This Act provides that certain defences shall not be raised 
in suits for damages in respect of injuries sustained by work¬ 
men. 

A workman means any person who has entered into, or 
wbrJcs under a c'ontract of service or apprenticeship, by way of 
manual labour, clerical work or otherwise, whether the contract 
is expressed, implied, oral or in writing. A suit for damages 
in respect of an injury, instituted by the workman or by any 
person entitled in case of his death, shall not fail by reason 
only of the fact that the workman was at the time of the injury 
a workman of the employer, where the personal injury is 
caused by reason ol the omission of the employer to maintain 
in good and safe condition any way, works, machinery or 
plant, or by reason of the negligence of any person in the 
service of the employer or by reason of any act or omission of 
any person in the service ol the employer. In any such suit 
for damages, the workman shall not be deemed to have under¬ 
taken any risk attaching to the employment unless the em¬ 
ployer proves that the risk was fully explained to and under- 
.stood by the workman and that the workman voluntarily 
undertook the same 



CHAPTEE XXIY. 

EMPLOYMENT OF CHILDREN 

The Employment of Children Act XXVI of 1938 regpulatee 
the admission of children to certain industrial employments. 
This enactment was made in pursuance of the recommenda¬ 
tions of the Convention in the Twenty-third Session of the 
International Labour Conference. 

No ehiy who has not completed his fifteenth year shall be 
enjployed or permitted to work in any occupation (connected 
wi^ the transport of passengers, goods or mails by railway 
01 in any occupation involving the handling of goods within 
the limits of any port. * 

Any violation of this rule is likely to be visited with a 
penalty of five hundred rupees. But an employer may safely 
employ one if he obtains a certificate that the worker has 
(ompleted his fifteenth year. 

. No child who hiis not completed his twelfth year shall be 
employed or permitted to work in any workshop (not subject 
to Factories Act) wherein any of the following procjesses is 
( arried on: biri making, carpet weaving, cement manufac¬ 
ture, (loth printing, etc., manufacture of matches or fire- 
worlvH, soap, shellac; mica cutting, tanning, wool cleaning. 
i But this provision does not apply to any workshop wherein 
.my prmsess is carried on by the occupier with the aid of his 
family only and without employing hired labour or to any 
school established or recognised by (lovernment). The 
occupier of any workshop in which any of the aforesaid pro- 
(esses is carried on must send a notice to the Inspector con¬ 
taining the name, situation, management of the workshop and 
the nature of the processes to be carried on there. 

I'he Factories Act, 1934 makes certain provisions in Sec¬ 
tions 51 to 59 as to the employment of children in Factories. 
A factory means any premises wherein twenty or more persons 
are wording in a manufacturing process; but it does not in¬ 
clude a mine. No child who has not completed his twelfth 
year shall be allowed to work in a factory. No child over 
twelve and no adolescent (one who has completed his fifteenth 
but not completed his seventeenth year) shall be allowed to 
work in a factory unless a certificate of fitness is obtained from 
a certifying surgeon. No child shall be allowed to work in a 
factory for more than five hours in any d^y. Section 59B ol 
the said Act prohibits ihe employment of children under 
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twelve in "siniall factories** (i.e., any premiijes wherein ten 
nr more, bnt less than twenty workers are working on any^ 
4ay jnd where a manufacturing process is Wing canie4 on).' 



CHAPTEE XXV- 

INDIAN LIMITATION ACT 

(No. IX of 1908) 

—The LiniitatioB Act lays down Ihe period of 
limitation for suits, appeals and applications. Tt provides 
lor the manner of computing* the period, and lays down that 
every suit, appeal or application shall be dismissed if the 
same is instituted or prefeiTed after the period of limitation. 

Limitation for disabled :—A person under disability, 
namely, a minor, or insane or any idiot may bring a suit or 
imtke application after his disability ceases, within the pres- 
< ribed period of limitation. Wlien his disability continues 
up to his death, his legal representative mnj institute the suit 
within the same period after the death as would otherwise have 
been allowed from the time so prescribed. If the representa¬ 
tive himself is under disabiliiy the same rule applies (S. 6). 

Where one of several persons jointly eniitled to institute 
a suit or make an application for the execution of a decree is 
under any such disability and a discharge can be given with¬ 
out the concurrence of such person, time will tun against them 
all: but where no such discharge can be given, time will not 
rvin as against any of them until one of them becomes capable 
of giving such discharge without the concurrence of 
the other or until the disability has ceased (S. 7). But 
the provisions of the above two sections (which in a sense ex¬ 
tend the period of limitation) shall not apply to suits to en¬ 
force rights of pre-emption nor shall they be deemed to ex¬ 
tend for more than three years from the cessation of the dis¬ 
ability or the death of the person affected thereby, the period 
within which any suit must be instituted or application made 
(S. 8). 

Illustration :—A to whom a ri^ht to sue for a legacy haa 
accrued during his minority, attains majority 11 years after 
such accrual. A has under the ordinary? law. only, one year 
remaining within which to sue. But under section 6 and 
this section (8) an extension of two years will be allowed to 
him, making in all a priod of 3 years from the date of his 
attaining majority, within which he may bring his suit. 

ComjpiitatiiMi of the period:— In computing the period of 
the day from which such period is to be reckoned 
shall be excluded. In computing the period of limitation for 

29 
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m appeal* an appHoation for leave k) appeal and an applica¬ 
tion for review of Judgment, the day on which the Judgment 
complained of was pronounced ana the time requisite lof 
obtaining a copy of the dc(Tee, sentence or order appealed 
from or sought to be removed, shall be excluded. 

The time taken in a honn fide proceeding in a Court upou 
the same cause of action shall be excluded when that Court is 
unable to enterkiin that proceeding on account of deieot of 
Jurisdiction or other causes of like nature 14). 

When any person had been kept from the knowledge of 
his right to institute a suit or make an application by means 
of a fraud by another person or when a document nece'=isary to 
establish such right has been fraudulently concealed from him, 
the time limited for instituting such suit (a application sh^l, 
as against the person guilty of the fraud, or anyliody claiming 
through him oi1i(‘i\visf‘ than in good faith and for a valuable 
consideration, be computed lioiu the time wdicn the fraud first 
became known to the person injuriously afirected thereby or 
when he first had the means of producing or compelling the 
produition of the document (K. 18). 

Aekvowledgmerit in writing :~VChere before the expira- 
tioji of the period pres<‘rlbed for a Nuit oi aiion in te'>- 

pect of any property or right, an acknowledgment of liability 
in respect of such pioperty or right has been made in writing 
signed by the party against whom such property or right is 
claimed, co- by some person througji whom he deri\es title or 
liabilih, a fresh period of limitation ‘^hall be computed from 
the time when the acknowledgment was .so signed (R. 19). 

Where the writing containing the acknowledgment is un¬ 
dated, 01^1 evidence may be given ot the time when it w«is 
signed; but, subject to the provision& ot the Indian Kvideme 
Act, 1872, oral evidence of its contents shall not be received. 

An acknowledgment may be mifficient though it omits to 
specify the exa(‘t nature of the property or right or avers that 
the time for payment, performance or enjoyment has not come, 
or is accompanied by a refusal to pay, deliver, perform or 
permit to enjoy, or is coupled with a claim to a set off, or is 
addrtwed to person other than the person entitled to the pro¬ 
perty or right. For the purposes of this section '‘signed'' 
means signed either personally or by an agent duly atithoriised 
in tliis behalf. For the puri>oses of this section an applica¬ 
tion for the execution of a decree or order is an application 
in respect of a right. (Expls. I, II and III). 

Payment of interne or part payment of principiili_(1) 

Where interest on a debt or legacy is, before the expiration 
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t){ tit© pwiodf piiid as such, by tlie person liable to 

pay tbe debt or legaoy, or by Ws agent dnly antborked in tM» 
behalf; or where part of the principal of a debt is, before the 
expiration of the prescribed period, paid by the debtor or by 
his agent duly authorized in this behalf; a fresh period of 
limitation shall be computed from the time when the payment 
was made: 

Provided that, save in the case of a payment of interest 
made before the 1st day of January 1928, an acknowledgment 
of the payment appears in the hund^writing of, or in a writ¬ 
ing signed by, the person making the payment, 

(2) Where mortgaged land is in possession of the mort¬ 
gagee the receipt of the rent or produce of such land shall be 
deemed to be a payment for the purposes of sub-section (1). 

Debt includes money payable under a decree or order of 
Court (S. 20). 

Period of limitation for suit :—For the convenience of 
business people we append a Chart tor some suits as given in 
the First Schedule of the Limitation Act. 


Period of Tipie from which period 
Art. /j^Hcnptionof Limitation/ beginttorun. 


7. For the wages of a Due 

lioasehold servant, year 

ariisau or labourei 
not provided for by 
this Schedule, Art. 

4. 


When the wages accrue 

; due. 


8. For the pri(e of 
food or drink sold 
by the keeper ot a* 
hotel, tavern or 
lodging-house. 

9. For the price of 

lodging. ( 

i 

17. Against Govermnentj 
for compensation forj 
land acquired for, 
public ptirboses. j 


When the food or drink 
is delivered. 


When the price becomes 
payable. 

) 

The dafe of determining 
j the amount of the com- 
j pensation. 
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r. ^ i. P»rM0f I 2m0frmmhkhp0n0i 

Art i>€$c^tptkm 0f Bmt limitation A hrgtnBtornn, 

27. B'or compeBsation One The date of the breach, 
for indocinjr a per- year 


son to break a con-' 
tract with the! 
plaintiff. 

30. Against a carrier for 
compensation foi 
losing or injuring 
goods. 

31. Against a carrier for 
compensation for 
non-delivery of, or 

delay in delivering, 
goods. 

40. For compensation 
for infringing a 
copyright or any 
other exclusive pri¬ 
vilege. 

50. For the hire of 

animals, vehicles, 
boats or household 
furniture. 

51. For the balance of 
money advanced in 
payment of goods 
to be delivered. 

52. For the price of 

goods sold and de¬ 
livered, where no 
fixed period of cre¬ 
dit is agreed upon.. 

53. For the price of 

goods sold and deli¬ 
vered to be paid for 
after the expiry of 
ti fixed period of 
credit. 


When ihe loss ot injury 
ot curs 


jWhen the goods ought to 
I be delivered. 


The date of ihe intriuge- 
ment. 


When the hire becomes 
payable. 


I When the goods ought to 
be delivered. 


The date of the delivery 
^ of the goods. 


When the period of cre¬ 
dit expires. 
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j. fmtiadof 1 Tim frotnwhichmriod 

Ait’ Bttariptton of Smt JAmitotion htgin$torum. 

--—— . ...—— ....... . txs r 

54. For tTie price of Three When the period of the 
^oods sold md deli- years. proposed bill elapses, 
vered to be paid for 
by a bill of ex¬ 
change, no such bill 

re- . f „ When the work is done. 

6(k >or the prieo m ” 

work done by the 
Xdaiiitift* ft»r the de¬ 
fendant at his re-j 
quest, where no 
time has been fixed 
for payment. 

57. h'oT money payable ,, Vi'hen the loan is made, 

tor money lent. 

58. Like suit when the „ When the cheque is paid, 

lender has given a 

cheque for the 

money. i ^ ' 

59. For money lent ua- When the loan is made, 

der an agieeinent 

that it shall be pay¬ 
able on demand. 

CO. For money deposit- hen the demand is 

ed under an agree- made, 

inent that it shall be 
payable on demand, 
including* money of 
a (‘iistoiner in the 
hands of his banker 
so payable. , 

tU. For money payable „ accounts are 

to the plaintitf for writing signed 

money found to be defendant or hw 

due from the defen- authorized 

dant to the plaintiff behalt. unless 

on accounts stated where the debt is, oy a 

between them simultaneous agreement 

in writing signed as 
aforesaid, made payable 
at a future time," and 
then when that lime 
arrives. 
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Deuription of ^ uit. 

Period of 
Limitation 

Time from which period 
begins to run. 

65. For coinpensation 
for breach of a pro¬ 
mise to do anything 
at a specified time, 
or upon the happen¬ 
ing of a specified 
contingency, j 

Three 

years. 

When the time specified 
arrives or tlie contin¬ 
gency happens. 

i 

1 

69. On a bill of ex-1 
change or 
sory note payable at’ 
a fixed time after 
date. 

1 

>> ' 

IWheu the bill or note 
tallb dne. 

70. On a bill of ex¬ 
change payable at 
sight or after sight,! 
bnt not at a fixed i 
time. 

1 

*» 1 

i 

1 

1 

! 

When the bill is pre- 
1 rented. 

t 

1 

71. On a bill of ex¬ 
change accepted 

payable at a parti¬ 
cular place. 

! 

>> 

t 

1 

1 

1 

'Wh<‘n the hill ih pie- 
* bcnted a1 lliat ]da( (\ 

t 

( 

! 

72. On a bill of ex-j 
(jhange or promis¬ 
sory note payable at 
a fixed time after 
sight or after de-i 
mand, 1 

1 

I 

1 j» 

1 

1 1 

1 

j 1 

When tlit‘ fixed lime 

1 expiies. 

1 

1 

i 

j 

73. On a bill of ex¬ 
change or promis¬ 
sory note payable on 
demand and not ac- 

»» 

1 

The dale of the hill or 
nole. 


cQmpanied by any 
writing restraining 
or postponing the 
right to sue. { 
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Art Description of Suit. 

Period of 
Limitaiion. 

Time from which pefkk 
begins to run. 

74* On 
note 
able 

a promissory 
or bond pay- 
by instalments. 

Three 

years. 

The expiration of the 
first term of payment as 
to the part then payable; 
and for the other parts, 
the expiration of the 
lespective terms of pay¬ 
ment. 


75. On a promissory 
note or bond pay¬ 
able by instalments, 
whieb pix)vides that 
if default be made 
in payment of one 
or more instalments, 
the whole shall be 
due. j 

7b. On a promissory I 
note given by the; 
maker t>o a third ^ 
person to be deli-'* 
vered to the payee* 
after a certain event* 
hhould happen. | 

77. On a dishonoured! 
foreign bill, where; 
protest has been* 
made and noticej 

gi’cen. i 

! 

78. By the payee against 
the drawer of a hill 
of exchange which 
has been dishonour¬ 
ed by non-accept¬ 
ance. 

79. By the acceptor of 
an accommodation- 
bill against the 
draw^* 


I When the default is 
* made, unless where the 
j payee or obligee waives 
I the benefit of the provi¬ 
sion, and then when 
1 fresh default is made in 
respect of which there 
I is no such waiver* 

1 

i 

|The date of the delivery 
j to tltC payee* 


I 


I 

jWhcn the notice is given. 

i 


Die date of the refusal to 
accept. 


When the acceptor pays 
the amount of the bill. 
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X a -A Piriod of Tine from whieh ponod 

Art, Deecrtptwn of 8mt. Limitation. begins to run, 

'■!' I ' __ ■ . I- -T-.. -... . .. . . ...I ... 

80* Suit Oil ^ bill oi ex- Tluee When the bill, note or 
eliange, jnomissoty yenrs. bond becnines payable, 
note or bond not ^ 

herein t^pressly 
provided for. 

81. By a ninety againnt ,, When the Miiety the 

the principal debtor. creditor. 

82. B> a surety against ,, When tlie snrety pays 

*• a co-anrety. anything Jn of 

his own share. 

83. TTpon any other con- heu the plaintiff ac- 

tract to indeninifv. ! tuallv damnified. 


84. By an attorney or 
vakil for his costs of 
a suit or a particu¬ 
lar business, there 
being no express 
agreement as to the 
time when such 
costs are to be paid. 

85. For the balance due 
on a mutual, open 
and (‘urreni account 
where there have 
been re<*ipro<*[il de¬ 
mands between the 
parties. 

80. Ou a policy ot insur¬ 
ance, wdien the sum 
assured is payable 
immedi a tely ' a fter 

proof of the death 
or loss has been 

f iven to or received 
y the insurers. 

87. By the assured to 
recover premium 
paid under a policy 
voidable at the elec¬ 
tion of the insurers. 


The date of the teimina- 
tion of the suit or busi¬ 
ness or (wheie the attor¬ 
ney or vakil ])ropprly 
discontinues tlie Mxit or 
busines^s) tlie date of 
su( b diso^)iitinuance 


The (lose of\the year jn 
which tile \ last item 
admitted or proved is 
entered in the account; 
Midi veal to be comput¬ 
ed as in the aerount. 


AVlun proof of ilie de<dh 
or loss is given or re¬ 
ceived to or by the 
insurers, whether by or 
from (be plaintiff, or 
any other person. 

When the insurers elect 
to avoid the policy. 
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. .... ..— -f—^ ^ — yr "17' Tw 

^ ^ ^ Period of Time from which period 

Art, Peocriptton of ButU Limitation* begim to rtm. 

--------- - -------^ 

88. AEralBst a factor Tlxiee jWlien tlie ac4-ount is, 


for au account. ] year^. 


8 'K By a print ipalj 
a^rainst his anient 
foT mo \ able pro¬ 
perty received by 
the latter and notj 
at counted tor. j 

Oilier suits b.N | 
principals against 
agents for neglect 
or miscondiK t. * 


9 b For relief on the, 
ground of mistake.' 


lOJ. Foi a se«niiaiFs 
wages. I 


102 Fot w.ige^ not 
otherwise expressh 
provided f(»r by 
this schedule. 

} 

10 *). Bv a morigagori 
after the mortgage, 
has been satisfied,I 
to recbver surplus 
(‘idlectious received| 
by the moTtgagee. f 


' during the continuance 
of the agency, demand- 
i t*<i and refused, or wliere 
no such demand is 
^ made, when the agency 
^ teinuimtcs. 

I 

I 


iWheu iht' neglect or mish 
, {‘onduct become^ known 
to the plaintifi^. 


'"When the mistake be- 
* (omen kno\Mi to the 
plaintift. 

Tlie end ol the voyage 
j dining whiidi the wigp» 
aie earned. 


Wlieu ihe wages accrue 
due. 


When tlie mortgagoi re¬ 
enters on Ihe mortgaged 
piopertv. 
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Art, Demriptim of Suit 

Period of 

Time from which period 

Limitation. 

begins to run^ 

106. For an account 

Tliree 

Tbe date of the dissolu- 

and a share of the 
profits of a dissolv¬ 
ed partnership. 

\ ears. 

fion. 

110. For arrears ot 
lent. 

1 

When the arrears become 

1 due. 

112. Foi a call by a 
company registcied 
under any Statute’ 
or Act. 

1 

1 

jWlien the call is payable. 

113. For specific j»er~ 
formam.e of a ( on- 
tracjt. 

t 

♦ ? 

1 

1 

The date fixed for the 

I performance or, if no 
, such (late is fixed, when 


Ihe plaintifi has notice 
ihal performance is re¬ 
fused . 


114. For tlie rescihsion 
of a conir.ict. 


lUhcn Ihe facis entitling 
the plaintift‘ to have the 
{‘ontrart rescinded first 
became Icnown to liim. 


115. For compensation » 

for the breach ot 

anv contract, ex¬ 
press or implied, 
not in writinsx re- 
eislered and not 
herein specially 
provided for.' 

116. Fot* compensation! » 

for the breach of a' 

c‘on tract in wfitingj 
registered. 


145. Against a deposi¬ 
tory or pavrnee to 
recover movable 
property deposited 
. py paymed> 


When the contract is 
brohen, or (where there 
aie successive breaches) 
when the breac*h in 
respec t of which the suit 
i.N instituted occurs, or 
where the breach is con¬ 
tinuing when it ceases. 

When the period of limi- 
1 tat ion would begin to 
I run against a suit 
I brought on similar con¬ 
tract not registered. 

The date of the deposit 
or pawn. 






CHAPTER XXVI. 

STAMP LAW 

Legulation: —The Indian St0,mp Act (II of 1899) lays 
down the law rej^ardiug the stamp duty on instruments, the 
hinds of stamps and the mode of using them, etc. With 
the previous sanction of the Governor-General ohiained 
under Se(. 108 of the Government of India Act, 1935, the 
Provincial Legislature may amend the said Stamp Act 
whenever (*onsidered expedient. 

Kinds of stamps:— Stamps may be impressed or engrossed 
or may be adhesive. 

Use of adhesive stnwp^ :—^Adhesive stamps may be uscil 
an the following instruments:—(^) bills of exchange and 
promissory notes drawn or made out of British India, (iV) 
entry as an advocate or attorney on the roll of a High Court,. 
(ni) notarial acts, (ir) instruments chargeable with the duty 
of one anna or half an-anna, except parts of bills of exchange 
payable otherwise than on demand and drawn in sets, and 
H’) transfers by endorsemenis of shares in any incorporated 
<'ompany iS. 11). 

Canrellaiion of lulhemH' stamps :—These must be can- 
(elled b\ the exe(‘uiant of the instnmient (or by affixer, as 
in the <'ase of foreign bills) by wiiting on or across the 
slam]), his name or initials or the name or initials of his 
firm with the true date of his so writing or in any other 
(dlVH'tual manner. If an adhesive stamp is not eaixeelled the 
iiisti'ument is U) be tj’eated as unstamped. 

It is not neees^ary that an adhesive stamp should be can¬ 
celled at file time of the execution. It is suffi('ieni com¬ 
pliance witji the Stamp A<t if it is cancelled before the 
Court look^ .it it. {Krisloui Kurriar v. Mast. jJagpali [1937], 
10 Pat. 84). 

Use of impressed and postage stamps: —^Where an instru-^' 
ment is written on a paper with impressed stamp, the writ¬ 
ing should begin after the stamp so that the stamp may not 
be written over. 

Postage stamps will not be recognised as valid stamps on 
instruments executed on or after the 1st April, 1935 (except 
in Burma). 

Expenses of stamps:— The expenses of providing a proper 
stamp on the follov^ing instruments are to be paid, in the 
absence of aii agreement to the contrary, by the person draw* 
ing, making or executing the same! \ 
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Bill of exolum^e, buri, Bottomry bond, debenture iudem- 
mity bond, promiseory note, mortgage bond, respondentia 
bond, transfer of shares and debentures, in the ease of policy 
of insurance other than fire insurance by the person effecting 
the insurance, in th case of a policy of fire insurance bv the 
person issuing tlie policy (S. 29b 

STAMP DUTY ON INSTRUMENTS 

1. Acknowledgment debt (Art 1) :—Acknowledgment of 
a de}?t exceeding twenty rupees in amount or value, written 
or signed by, or on behalf of, a debtor in order to supply 
evidence of such debt in any book (other than a banker’s 
paae book) or on a separaie piece of paper when such book or 
paper is left in the creditor’s possession: provided that such 
book or paper is left in the creditor’s possession: provided 
acknowledgment does not contain any promise to pay the 
debt or any stipulation to pay interest or to deliver any goods 

or other property. One anna adhesive or coloured 

impressive. 

An aehnnowledpmrnf refers to the past, and when there 
is a stipulation as to interest or a promise to pay, the instru¬ 
ment becomes an agreement (the rate of stamp for which is 
higher). 

2. Agreement or metnorandiim of an agreement (Art* 5) : — 

ia) If relating to the sale of a bill of exchange — Imperial 2 
annas; Boinbag and Punjab 4 annas, (b) If relating to the 
sale of a government security or share in an incorporated 
company or other body corporate —ImperiaU subiect to a 
maximum of Bs. 10, one anna for every Rs. 10,000/- or part 
thereof of the value of the security or share; Bengal to a 
maximum of Rs. 20/-. 2 annas for every Rs. 10,000/-, oi 
part thereof of the value of the security or share; (7. P,^ 
Madras, Assam and V, /^. subject to maximum of Rs. 15/-. 
one and half anna for every Rs. 10,000/-, or pari thereof the 
value of the security or share; Punjab subject to a maximum 
of Rs. 15, two annas for every Rs. 10,000/- or part thereof 
of the .’aliie of the se(*urity or share; Bengal, if relating 
to sale of share oi company, ele., 2 annas for every 
Rs, 5,000/- or part thereof, of the value of the share, (c) 
If not otherwise provided for —Imperial 8 annas; T. P. Bengal 
and Punjab Rupee one; Madras^ Assam and ?7,P. 12 annas 
special adhesive or <*oloured impressive, 

Eremptian: —An agreement or memorandum of agree¬ 
ment —(a) for or relating to the sale of goods or merchandise 
exclusively not being a note or memorandum chargeable 
under No. 48; Q)) made in the form of tenders to the ©ov- 
emment of India for or relating to any loan; (c) made under 
the European Vagrancy Act, 1874, section 17, 
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Note Of —A not^ or nciemorandum %y 

a broker or agent to his principal intimating tbe purcbaso or 
sale on account of* the latter :~(a) of any goods exeeedMg 
in value Ks. 20, Itnperiul 2 as., Bombay-^^ as., Beng^l^ 
Madm»f Punnjab^ Assam, U*P .— 3 as^; (fc) of any stock of 
marketable securify .exceeding in value lls. 20 ^ hnperial-^ 
subje^^t to u maxii^m of Its. 10 , one annna for every 
Ks. 10,000 or piiTt tlieieof the value of the stock or security. 
Biin'ny- subject to a maximum of Rs. 20 , 2 as. for ever> 
Rs. 10,000 or part thereof of the value of the stock or secur¬ 
ity, Bengal, Madras, AssaiU'^ and tl. F.—subject to a 
maximum of Rs. I 5 , 2 as. for every Rs. 10,000 or part there¬ 
of the value of the stock or security (Art. 43). 

3. Articles of Association of a Company (Art. 10)i—Irnperhil 
—Rs. 2 *’), Bengah where the nominal share capital does not 
exceed one htkli of rupees, R^. oO: where the nominal share 
capital exceeds one lakh, Rs. 100. Articles of Association 
not ijormed fm* profit and registered under Se<‘. 26 of the 
CompanieM A<t, 1913, are exempted. Madras, C. F., 

and U, F.—Rs. 50, Bombay — {a) where the company has no 
share capital or the nominal share capital does not exceed 
RvS. 2,500—Rs. 25; ( 6 ) where the nominal share capital eX’ 
ceeds Rs. 2.500, but does not exceed rupees one lac—*Rs, 50, 
(c) where the nominal share capital exceeds rupees one lai 
—Rs. 100. Punjab — (a) where the authorised capital does 
not exceed rupees one lac—Rs. 25; ( 6 ) in any other case— 
Rs. 50. 

E,nemptwn: —Articles of any Association not formed ioi 
profit and registered under Section 26 of the Indian Com¬ 
panies Act, An amendment of the Articles of Association 
is not liable to duty. 

4. Award (Art. 12) :—^An award, that is to say, any de- 
tision in writing by on arbitrator or umpire, not being an 
award directing a partition, on a reference made otberwi»e 
than by an order of the Court in the course of a suit—-{«) 
where the amount or value of the property to whiot t^e 
award relates as set forth in such award does not ©atefied 
Hs. 1,000— Imperial, Bengal, Punjab, Asta/m, C. P. and 
IT. P .—the same duty as a bond (Art. 15), for such amount. 
Madras —the same duty as a bottomry bond (Art. 16), for 
such amount. Bombay —the same duty as a bond (Art. 16), 
subject to a maximum of Es. 20. (b) In any other case— 
Imperial —Es, 5; C. P. —Rs. 7-8; Punjab, Asjsmir—ii it ex ' 
ceeds Rs. 1,000, but does not exceed Es. 5,000—Rs. 7-8 and 
for every additional Rsi 1,000 or part Eiereol in excess .of 
Es. 5,000, 8 as.—subject to a maximum of Es. 5 O; Madras 
md Bengal^M it exseeeda Es. 1,000, bttt does pot e*cs«d 
Rs. 5,000—Es. lO and for every additional Es. 1,000 of, part 
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thereof in excess of Its. 5,000, 8 as,, subject to a maximum 
of Es. 20; U, P .—if it exceeds Rs. 1,000 but does not exceed 
Es, 6,000, Es, 7-8 as. 

Exemption :—Award under the Bombay Bistrict Mom-- 
cipal Act, 1873, section 81, or the Bombay Hereditary 
Offices Act, 1874, section 18 is exempted. 


5. Bill of Exchange. 


If drawn 
single. 


If drawn 
in set of 
two, for 
each part 
of the set. 


If drawn 
in set ot 
[ three,for 
I each part 
of the set. 


(a) Bill of Exchange as defined by section 
3 (3) and (3) not being a Bond, Bank 
note or Currency note—where pay¬ 
able otherwise than on demand, but 
not more than one year after date or 
sight if the amount of the bill or note 
does not exceed Rs. 300/- 


If it exceeds 

Es 200 and does not exceed Ks. 400 

' 400 .. .. .. 600 

: m :: . sw 

„ 800 .. 1.000 

„ 1,000 „ „ .. i.foo 

„ 1,200 „ „ „ .. 1.600 

„ 1,«00 .. .. 2,000 

„ 2,500 ,1 „ „ >. .. 5,000 

„ 5.000 .. .. 7.500 

7.500 . 10.000 

„ 10,000 „ „ „ .. 15,000 

„ 15,000 „ 20,000 

20,000 „ „ „ ,. 25,W0 

., 25,000 „ „ ..„30jp00 

And for every additional Ks* 10,000 or 
part thereof in exoeSsI of Rs, SO^OOO 
(b) Where payable in more than one year 
after date or sight ... ... ... 


Rs. A, P. 


Rs. A. 


Rs, A. P. 


a 


0 

I 0 

2 

0 

0 

1 

0 

0 

6 

0 

i 

0 

3 

0 

0 

2 

0 

0 

9 

0 

0 

5 

P 

0 

3 

0 

0 

12 

0 

( 

6 

b 

0 

4 

0 

0 

15 

0 

i 0 

8 

0 

0 

5 

0 

1 

2 

0 


9 

0 

0 

6 

0 

1 

8 

0 

i 0 

l*^ 

0 

0 

8 

0 

2 

4 

0 

1 1 

2 

0 

0 

12 

0 

4 

8 

0 

2 

4 

0 

1 

8 

0 

6 

12 

0 

3 

6 

0 

^ 2 

4 

0 

9 

0 

0 

4 

8 

0 

3 

0 

0 

18 

8 

0 

6 

12 

0 

4 

8 

0 

18 

0 

0 

9 

0 

0 

6 

0 

0 

22 

8 

0 

11 

4 

0 

7 

8 

0 

27 

0 

0 

13 

8 

0 

9 

0 

0 

9 

0 

0 

4 

8 

0 

3 

0 

0 


The same duty as a bond 
(Art. 15) fer the same 
amount. 


6. Affixing of stamp on bill of exchange;—A bill of ex¬ 
change means a bill of exchange as defined by the Nego¬ 
tiable Instruments Act and, includes also a Hupdi, and any 
other document entitling or purporting to entitle any person 
whether named therein or not, to a payment by any other 
person of, or to draw upon any other person for* any emm of 
money. 










hTAWB 


463 


first holder in British Iudi$ of any bill of exehaiig«>. 
(payable otherwise than on demand) or promissory note\ 
drawn or made out of British India, shall, befoie he presents 
the same for acceptance or payment, or endorses, transfers 
or otherwise' negotiates the saine in British India, affix 
thereto the proper stamp and cancel the same (S. 19). 

An instrument not duly stamped is inadmissible in evi¬ 
dence (8. 35). 

A bill of exchan^^c payable on demand includes (a) an 
order for the payment of any sum of money by a bill of ex¬ 
change or promissory note, or for the delivery of any bill of 
exchange or promissory note in satisfaction of any sum of 
particular fund which may or may not be available, of upon 
any condition or contingency w'hicli may or may not b^ per 
formed or happen; (b) an order for the payment of any sum 
of money weekly, monthly or at any other stated periods; 
and (c'y a letter of credit, that is to say, any instrument by 
which one person authorises another to give (‘redit to the 
person, in whose favour it is drawn (S. 2 (3) ). 

7. Bill of lading (including a through bill of lading) (Art. 14)5 

mpenal, 4 as.; Bombaji, Hen^gal and Pnfijah—8 as., 
Madra^j A^mrn and U. P.—6 as, * " 

If a bill of lading is drawn in parfb, the proi>er stamp 
must be borne by each one of the set. 

Esempbion: —(a) Bills of lading when the goods therein 
described are lecehed at a place within the limits of any 
fiori m defined under the Indian Port Act, and ore to be 
delivered at another place within Ihe limits of the same port; 
and (b) Bills of lading when executed out of British India 
and relating to property io be delivered in British India 
are exempted from the above provisions. A bill of lading 
does not include a mate’s receipt. 

S. Bond (Art. 15): —Not being a debenture and not being 
irtherwise provided for by this Act or by the Court Fees Act. 

9 Bottomry Bond (Art, 16): —There is to say any mstru*» 
ment whereby the master of a sea-going ship borrows money 
on the security of the ship to enable him to preserve the ship 
or prosecute her voyage. 

104 CJharter-party (Art 20):—This is to any, any instru¬ 
ment eicept an agreement for the hire of tug-steamer where¬ 
by a vesfifel or'some specified principal part thereof is let for. 
the specified purposes of the charter, whether it indudee a 
clausa or noih-^Imperial —^Ee, 1; Somb^y, Benpal, 
and U. P.—^Rs. 2. 
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/ 

t 

Jmperiah 

MadraSt 

Bombayt 

BmgaL 



Rs. 

A. 

P. 

Bs 

A. 

P. 

Bs. A. 

P. 

Where the ampunt or 









value secured 

does 









not exceed Bs. 
Where it exceeds 

10 

0 

2 

0 

0 

2 

0 

0 2 

0 

Bs. 10, but does not 









exceed Bs 

50 

0 

4 

0 

0 

4 

0 

0 4 

0 

Rs. 50 1 , », 

100 

0 

8 

0 

0 

8 

0 

0 8 

0 

tt lOO tt it 

200 

1 

0 

0 

1 

4 

0 

1 0 

0 

tt 200 if 

300 

1 

8 

0 

1 14 

0 

2 4 

0 

tt 300 ft tt 

400 

2 

0 

0 

2 

8 

0 

3 0 

0 

it 400 y, tf 

500 

2 

8 

0 

3 

2 

0 

3 12 

0 

tt 500 ,, 

600 

3 

0 

0 

4 

8 

0 

4 8 

0 

tf 600 tf „ 

700 

3 

8 

0 

5 

4 

0 

5 4 

0 

1, 700 ,, 

800 

4 

0 

0 

6 

0 

0 

6 0 

0 

ft 800 ft fi 

900 

4 

8 

0 

6 

12 

0 

6 12 

0 

tt 000 tt tt 

1000 

5 

0 

0 

7 

8 

0 

7 8 

0 

And for every Rs. 

500 









er part thereof in 









exeees of Rs, 

1000 

2 

8 

0 

3 12 

0 

3 12 

u 



n. Conveyance (Art. 23.), not being a Transfer”'*' 
or exempted under (No. 62)— 

Exemption :—Assignment ot copy light hy 
under the Indian Copyright Act. ffk 


imperiai, Bombay <7. P, and U. P.—the same duty »> 
bond (Art. 15). 

Bmffah Madras^ Punjab and Assam 
Where the amount or value aeoured does not exceed Hi# 
Where it exceeds Rs, 10 and does not exceed Re* 

»i 50 >t 

ft 100 it tt j 

„ 200 >, 

t» 300 f, t, • 

» 400 

ft 500 tf tt f 

tt 000 1, if t 

tt 700 ,, 

tt 800 t, ft , 

000 

Rvery Rs, 500/- or part thereof in excess of bMm 
N t R.-^This Article Is to be read as subject W* 
luroviso 2 and as such it will affect only - 
ships. 



12. Debeittuse (Art. 27.) t—(Whether 
ture or not), being a marketable secur’ 
by endorsement or by a separate insfcr^ 
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Assam, 




U. P. 




Imperial 

Btiiiga), 

Madras, 

Bjmbaj 

0 P. 1 

increas¬ 
ed for a 







Punjab. 



1 

Ponod.) 

Where the amount or value of 

1 

A 

p 

Rs 

A 

F. 

Hs. 

A. 

P. 

Bs. A. P. 

the coDSideratiou does not 












exceed Rs. 

50 

1 ^ 

b 

0 

0 

13 

0 

0 

8 

0 

0 8 0 

Where it exceeds 


1 










tta. 

50 but does not exceed 

1 






1 





Jis. 

100 

1 

0 

0 

1 

8 

0 

1 

0 

0 

10 0 

>» 

100 

4 OO 

2 

0 

0 

3 

0 

0 

2 

0 

0 

3 0 0 

ft 

200 

300 

3 

0 

0 

4 

8 

0 


8 

0 

3 8 0 


300 

400 

4 

0 

0 

6 

0 

0 

6 

0 

0 

4 14 0 

>> 

400 

500 

5 

0 

0 

7 

8 

0 

1 7 

8 

0 

6 4 0 

ft 

500 

600 

6 

0 

0 

, 9 

0 

0 

9 

0 

0 

7 10 0 

♦» 

600 

700 

7 

0 

0 

lio 

8 

0 

10 

8 

0 

900 

«» 

700 

800 

8 

0 

0 


8 

0 

12 

0 

0 

10 6 0 

ff 

800 

soo 

9 

0 

0 

iu 

8 

0 

13 

8 

0 

11 12 0 

tf 

iOO 

1000 

0 

0 

0 

15 

0 

0 

15 

0 

0 

13 2 0 

Al^dioreverj Rs 500^- or 

ji irt 











thereof in (xcc&s of Es. 

1000 

5 

0 

0 

7 

8 

0 

' 7 

8 

0 

1 6 8 0 


Imperitilj Bombay, C. P .\nd V. P, —the same duty <is a boml 
l«>r the &ume amount litiujal Madnui, Pun}ah ami —“ 

n^iue duty as a hoitomiy Imml \/>) b^ (hdneiy — Impenal, 
C,P.j BengaU Madias, Pun fab ami lss(////—the same 
US ii (omeyame i(u cj (oiisideiation equal to the fare 
of the debenluie, T !* —^wheii the ta( e amount ot the 
does not e\(((d Us TOO Us 1-4 as AVhen it 
' Bs 100, but (lo(s not e\((ed Us 200 Ks 2-8 as 

it exceeds Its 200 tlie s.ime duly as a (onvtvame. 


, ^ ^ ^^plmiation \—The tenn “debentuie'’ im hides aiiv 
coupons aitadied Iheiito, but tle^ amount ot sm h 
shall not be im luded lu istimatiug the (\\iiy. 


-A dtbentiue issued by an imoipoiated (om- 
dr Otlhor body loipoiate in teims ot .i teuisteied moit- 
\ duly stamped iii lespeit ot the full amount of de- 
„ to he issued ihereumlei, ^\hereh\ tlie (ompany oi 
IfestoWiug makes o\er, lo \\hole oi m pail, their propeTt\ 
lot* the benefit of the debenture holders: proMde<l 
I ^i&hientureB so issued are oxpiessed to be issued in 
f tim said mortgage-deed. 

mder in respect of goods (Art, 28):—Any 

Irttiiliug ain person therein named or his iissigns 
to the deluery ot any goods Iviug in 
or an} warehouse in wlmli goods are ^toied 
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or (le}K)siic(l on reni or liiie, or upon any wliarf, sufh iustrn- 
inoni being signed bv oi on belmlf of the owner of sueli good'^ 
U])on the sale oi Iransler of the [noperty tlierein, when sin li 
goods ex(^eed iii ^aliie Ks oni fnina (Adlle^l^e, or 

(oloiiied impK'ssn e). 

13. Indemnity bond (Art. 34) 



Bengal, j | 

Imperial Bombaj Madras, 

u. P. 


i 1 C. I* i 

i _1 _ 1 



Where the amount 

or 

Rs. 

A. 

P. 1 

Rp 

. A, 

P 

E 

L A. 

P. 

Rp. A. 

P. 

Rp. A 

P. 

value exceeds Rs. 
Where it exceeds : 

10 

0 

2 

0 j 

0 

2 

0 

0 

2 

0 

0 3 

0 

0 

2 

0 

Ra. 30 but not Rs. 

60 

0 

4 

0 

0 

4 

0 

0 

4 

0 

0 6 

0 

0 

4 

0 

,* r)0 

100 

0 

8 

0 1 

0 

8 

0 

0 

8 

0 

012 

0 

0 

8 

0 

100 

200 

1 

0 

0 

1 

0 

0 

1 

0 

0 

1 8 

0 

1 

0 

0 

„ 200 

. 00 

1 

H 

0 

1 

34 

0 


4 

0 

2 4 

0 

1 

12 

0 

,s 3(10 „ „ 

400 

2 

0 

0 

2 

8 

0 

3 

0 

0 

1 0 

0 

2 

7 

0 

s, 400 

600 

2 

H 

0 

6 

2 

0 

3 

12 

0 

3 32 

0 

3 

2 

0 

,, raw) 

600 

d 

0 

0 

4 

8 

0 

4 

8 

0 ' 

4 8 

0 

3 

n 

0 

,, 600 

700 

3 

8 

0 

5 

4 

0 

5 

4 

0 

5 4 

0 

4 

8 

0 

700 

hOO 

4 

0 

0 

6 

0 

0 

6 

0 

0 

b 0 

0 

5 

3 

0 

„ 800 

900 

4 

8 

0 

6 

12 

0 

6 

12 

0 

6 12 

0 

5 14 

0 

M 800 

1000 

5 

0 

0 

7 

8 

0 

7 

8 

8 

7 8 

0 

6 

9 

9 

In any other case 

... 

5 

0 

0 

7 

8 

0 

iO 

0 

0 

7 8 

0 

7 

8 

0 


14. Memorandum of Association of a Company (Art. 39). 


] II U ( llIK fl l)\ \l t U 1( S oi 
1 li loii mull 1 ''i (lion IT 

ol th( IihIuhi ( onip mu s \( I 

2 H not sn u (onip »ni( <1 ^ 

1 S( iiiptioii 1 

M( inoi I ufinni of inv I'^sodi I 
lion not louind loi j)io(il ^ 
(UKi ini(i( 1 s<Mioii i 

iii) ol (Ik Indini I 

Aft 1S8‘2 (s(f 7 oi tin A(i j 
of J<)l‘{j 


]oil n ta} IkN T) 

li uiiIkhi ( /’ , lifNfJdl, 

litttiuh, 1 sw//K and ti, t 
IN .5(1 

I mix mil IN 40 

Jionihaif ( P Madias, Pwirjpt?, 
!'< am and I i'—Hs. 80, 

iiniital Win 11 tlio nominal ^hm 
( ipil >I (ifxs not raid 

I iKli ~1N SO—whore the Rame 
f\((((1s on( lakh--Rs 180 * 


15. Partnership deed (Art. 46):—A.—rnstrument of ( 4 ) 
wlieie llie (a])i1al of tin* ])ailnei’>lnp does not eicoeed Rb, 5w, 
1 ni per ml, ]{s 2-H ns ; lionihaii Bengal^ MaAfM, 

Ks. '); (\ P.—\is, d-12 as ; (/>) in any other 

• i '4i. 
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Rs. 10; Homhaxj, Bengal^ Madras^ A^sam —Es 20; U. P -— 
where the (jj)]!.)! ej^ceeds Es 300 hut does not exceed 
Eh 1,000; Es 7-(S aw and in auN olliei ( ahC, Es. 13 

E—Dissolution of— [tngaial. Eh 3, Banihaif^ 

Madias^ Issr////, P —J{s 10. 

16. Policy of Insurance (Art. 47) 

Sfa-tri<,yran(( —(1) “No (ontiaci for sea-insuiatKo (oilier 
tlian su( li insuTan((‘ as leteiied to in*se(tion 306 ot ihe 
Mer(h,mi Shi])])in^ Ad, 1804^ sliall he ^alid unless ihe same 
is e\])iessed in a sea-])oli(\ 

(2^ No sea-|)olH\ ni ide foi iinu sh.dl he made foi any time 
ex«‘ludin<> twelve months 

61) No sea poln V shall he \alid iinl(‘ss it specifies the parti 
(ulai iisk 01 .uheiituK oj llie time, toi Asliuh it is made, the 
names ot ilie suhsdihcrs oi undenMiteis, and the amount or 
amounts hisuimI 

(D WhoK an\ sc a-in''ni am e is mule foi oi upon <i voyaj^e 
and also loi time, ind to extend to oi o\ei an^ time beyond 
thniy da\s aftn the shi]> shill h(\e innedat Inr destination 
nnd been then* mooied <it <in( hoi 1h(‘ pi'ln \ sh ill he di tidied 
with dut^ as a policy toi oi upon \ \o\ti»e, and .ilso with duty 
ns a policy foi tinu' (S 7) 


T 




i 

1 1 drcwri in 


ft fiMv\ n 

<lapli( foi 


sim h 

t U ll pill 

A —Rea Tnsmanre 
(]) for or upon ^o\l^ 2 :o 

(j) \\in3ic th( puinmin oi ron 
suloifttion (]o( ^ ]i(it c\(K<l tla 
late of two annns oi on» 
eighth pnccTit of the ninouiif 
insuiod hv tin polir\. 

i 


(u) in any ollu i oim m lo'^pid 
of eve IV full snio of rru 
thousand h\< hundud nip(c> 
and also any fuutional pact 
of ono thousand five hiinded 
nipocfi insur< d hv tin poluv 

Oiu anu 1 

II If \n inn i 
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(2) for time— 


If drawn 
Bingly. 


If drawn in ^ 
duplicate, for 
each part. 


One anna. iHtdf an-ar.na. 


(iii) in respect of every full sumj 
of one thousand rupees nnd j 
also any fractional part of j 
one thousand rupees insured I 
by the policy— ! 

where the insurance shall be made! 
for any time not exceeding six j 
months ... ... ...i 'I’wo annas, 

where the insurance shall be ina<lc for| 
any time exceeding six months, andj 
not exceeding twelve months ...' Four annas. 


One anna. 
Two annas. 


Fire Insurance and other classes ofj | 

iiihiirancc not elsewliere included in this' j 

.Ai'ticle, covering goods, merchandise, j 
peironal effects, crops, and other property | i 

against loss or damage— i | 

(1) in respect of an original policy— 1 

(i) when the sum insured does 

not exceed rupees five 

thousand ... ...! h^fifht annas. 

(ji) in any other case ... rupee. 

i 

(2) in rc'^pect of each receipt for rny' 

payment of a prtinium o:i anyj j 

renewal of an original policy ...j 

1 One half of the duty payable in 
! respect of the original policy in 
addition to the amount, if any 
I cliaigeable under No. 68. 
i 

C.—Accident and Sickneas Insurance-| i 


(a) against railw'uy accident, valid for j 
a single journey only ... ..•! 


One anna. 


I'^ernptioii .— 

When issued to a passenger travo.ning 
bv the intermediate or third cla.'.s in any 
railway— 

(b) in any other case—for the maxi- 
mum amount which may becx)me 
payable in the case of any single 
accident or sickness where such 
amount does not exceed rupees! 
one thousand and also where 
such amount exceeds rupees cno 
thousand for every rupees one 
thousand or part thereof ■ • .Two annas. 
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If drawn 
Miigly. 

If drawn in 
duplicate, for 
each part. 

Piovidcd that, in case of inBuranct 
ngainHi death by accident, when tlu 
annul! 1 piemnnn payable di^*-' not oxcoed 
r*s. 2 8 as. per IK. 1000/, the duty oi 
every Rb. 1000/ or part thereof of tlu 
Bcch nistiumcnl shall he one anna foi 
maximum amount whicli may hecoim 
payable under it. 



D.-^Insurance by way of indemniP 

a^'iin^t liability to pay damages on 
lucrMint of fjccifliifti f(> 110 /ltfun em 
ployul by or under the iiismer or ag.iind 
h.<hility to p.iy com) )en sat ion under tlu 
WoiKuunrs ('oinpi nBatuin ^ct. 192S foi 
every Rs. 100/ or pait then of pavabk 
a-» prommni. 

1 

Doe anm 

Due anna. 

E. —Life insurance or other insurance 

not ypc'cilicallv piovidcd for, cveept such 
a R»> Insuranu as is dcscnbtsl in Divi 
bioa F of this Aiticlo- 

fi) Foi every sum insiri'd not (\ 




r 


I'nii cilinas 


'I’vo annas. 


rhj(‘(^ aniins. 


annnB 


oceding IK. 2^0/ j 

(u) For evt'ry sum insured o\ccod-' 
inuf IK. 250/ hut not r\m*d!nR| 

Rb. 500/ 

(ui) For ev(T> ‘'iirn insured exceed 
ing Rs. 500/ hut not excGedmg ^ 

Rs. 1.000/- and also for every' 

Rb. 1,000/ or pait thereof in 
excess of Rs 1,000/- 
ExtvnpUon Policies of life inBurance 
gianted hy the DiiecUor (leneral of Post 
f fTi(‘e in nccoidnnce with rules foi Postal 
life Tnsuianco isMied under the authority ^ 
of the (h)V(iiior (leneral in (\>uncil. I 

F.“-Rc Iiisiii anee hy an Insurance Fora*, 
p.iny, which has Rranted a policy of thej 
nature specified in Division A or Division i 

P* of this Ailicle, hy way of indemnity oijOne qu^irter of the duty payable 
j:.i*arantee against tlic payment on the m respect of tlu' original insur* 
miginal insurance of a ceitaiu pa if of thej ‘nice, hut not less than one 
sum insured thereby j anna or more than one rupee. 


General e,rcmpiion :—Loiter of oover or eug'u^eipent to 
issue a policy of iusiiraiioe: Provided tliai unless siieh letter 
or eii^^a^ifeiuent bears the stamp prescribed by this Act for such 
policy, notliiug shall be (daimable thereunder, nor shall it be 
available for any purpose, except to compel the delivery of the 
policy therein mentioned. 
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17 Power of aitor^ey Art 48»-~N()t bcjnjr i 

pTOX'V — 

(«) v\hen txtcnbil lo) tin sob pinpost of pio 
(UiiO'^ tlu Jk^istialion ot ouo oi inou docu 
rudiih ill ul iioo to n Mn,j;1o liansHctioii oi 
ioi idniiUiiig (\(<utioii of oni oj moii -sik h 

<lo( UllK Ilts 


f/n Will] i((pni((l 111 slips oi piomilio’' uiiPn 
tlu ? 1 (s 1 (!(ikx Siuall i aiisi Coutts \(t 


ff ) M ll( 11 Hit llOl IslH >■ OIH pnstni Ol IIIOH t(» K t 
111 !1 '-lUgll tlHlsutlOi )(ln 1 t*MII tlu ( Sl 

OH Iitu II fl in (I ins( a) 


ih N\ lu tl Hi llol sill 11 , t nuU( ill HI ||\( juixoiis 

10 U 1 )nn j]\ Hill I I lllv ]„ „ ,> 1 , t), ,,, 

11 Ills u tion n _,ui< 1 }ill\ 


(') Wlidi Iiitlioi. lip. Ill )M llnin ti\. 1 )U( lol 

ii'on ill HI (d pdsoiix tu Kt |ouitl\ mil 

* 'll’ "1 lOOK t!| HI OIK ll nisiK tioi, 

u 111 J M (Iv 


(/> \| ildi MMII (hi (onsido itioii Hu! Hillioi 1x111. 
till iltniiiM to sill HIV mimn\ ilili jhojkiU 

01 111 n\ otlu 1 ( 1 st 


/ III]! 1 ml- B IS 

III a 

1 / 1 // hiniihaif 

f’ini lah 

- Ri 1 r r 

Mudian, 

lsx(/nt 12 as 


fmpi 1 ml ( J* ■■ 

-S IS , 

Mailim 12 as 

III) in 

half ]>(iii/ul 

Punjab, 

IssKi/i—R l 1 



11 I) 11 

ll Ri 1 

Ri n 

(ml 

lliiiii hail 

Pun Id ll 

Rs 

2 ( R 

M ml 1 i/s 

1 ^(iiit III 1 ^ 

* lis 

/ III / 1 

ml Rs *, 

hi II 

n (t 

/loin hit If 

Pit II m h 

R 

10 ( P 

Mail 

urn 

1 util 1 

IS 7 8 


IS 


I III 11 III! 11 10 11 II 

iltil il tiiilxni I nil iiili 

ll 20 ( r Mill 

1(1^ 1 s KIK - llx 1 > 

I ill sirni (liit\ i 

(o)i^ ( \ am I 


/ X/pK/oHUil/ll—t OI tlu IHHpOsis of \ltl(l( 

moil pdsoDs til in OIK vhiti iHloii^iiig to tlu 
saint fnni shill hi ih d/ml to lx ont ptmoii 


/ III)i( I ml Ih 1 for 
taili odson lulhoiis 
ctl Biiniiil ihiiiilnii 
f'nun h Ks 2 for 
I u h pt 1 son uullioi IS 
(fl C P I/iu/n/s 
R< 1 8 n 
foi t uh pi ihoii all 
thoiisi (1 

NR -Thu ft 1 in Rt 
gistialioii ’ iiuliuhs 
ovdv OPdfilion nid 
(lini.il to Utgistiation 
iimld thu fptlian Ut 
gistiatioa Alt 
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18. Promisiory note (Art. 49). 

(«) \\ lu 11 piiyiiKiit oil (UiiniHl 

(t) >\ h( 11 tfu unioiuii ()i \ ilin doc ^ not (X 

cad Its 2 >(l/ <Hh iiipi 


(ii) Wluii tin njiouid oi n »lu 

IN l)Ul dot not (\u ul It'- JOOO/ iiiiini'^ 


(ni) hi iii\ odit 1 f la I (uii )iii) m 

ih) ANfiiii })i\il»l< otiKiwjvi thjii oil <Knoui] Ihi siiiu diitv is hill of 

1 ^(lioin (Vit Jd) 
loi iit( s iitu Hint ml 
p nalili otin i ist 

til 01 oi (km lilt) 

13. Protest of bill or note ( Ar*. 50 )— 

lliil a to SIS iii\ (i (1 I ilioii 11) wiilm ill nil h\ 

I NoliJV PiiIiIk (j otln I p )s(Mi liwlulh nlirm a 

sikIi !itl('-him id* 'll lioiioiii ol a l>ill of I (liiii^n 

01 I’i< mi Ol \ ^ot( hi})/ /I lo 1 /Ion 

/i o/ J) > fui \ladt<(^ 

I i( I) in}} 1 (I in ilid 
I ] ~\\ 

20 Proxy (Art 52 ) I Dip s ( III im pi 1 on It 
Mill 0 iii\ niiiiinipil t It < h ) I <1 i< <ii\ out on (I 

11 ! ol (i) iiKinlMa ol ii 11 (Ol pttiiii d (<nioiii\ 

Ol (Ini ho 1 oip(ii<( \\ fn M sl((K Ol fuinl is o 
IK d)\id(d into sinus md ti msfi i dili (!») i loi »i 
nillioi |v oi ((1 piopiitloi nnndxis ij lontniin 

(ois lo lln funds o! iii\ nisiitmiori | 1 wn lUins 


21 Receipt “RcuiMpt jiHlinKa .m\ noli iiK'iiioi.nHliun 
Ol x^ntmo— (a) >\hpi(‘l)v in\ inoiK v <>i i>ill o( (xdiui^iN 

(h((jiit^ OI ])ioiniNso] y note k d< knowh il^c d (u haM‘ b(‘t u lo* 
((‘i\t(l OI {In wlioToln an\ oilici nioxablt (>iotn*i1\ is.uknow- 
l(‘(loo(l to 1 m\(‘ lx (*ii ](*(t‘i\od in "'oiI'sf.K tion oi a (bdii. oi (O 
wli<Mtl)\ inv (1(1)1 Ol di'inaini, oi .uiv pnt of a (1(4)1, oi (1(^ 
inand is u know i(‘dji 4 ( d (o have Ixxni Stiiislaxl or disrliaij^ed, 
Ol ((/) wlink saiisfits oi iinpoits <in\ siidi «i( knowlodgnifoil ; 
and w]h*1}i(‘T tin* snn(‘ is oi is not sioiuxl with llie name oC aiiv 
])(‘ison (S 12 (2d) ) 

An\ iieison icdi'nin^ any money (*\( ceding t\\('nty injiee^i 
in amouni, ot an\ lull oi e\( iian^e, (‘hetivie, oi piomissoiy not() 
foi an anioiinl p\( eediii^i tw(mt\ rii])e(‘s, or leteiyin^* in satis- 
faition 01 part s«it]sfa( tion of a debt .niy mov.dile propi'rtv 
(vx( eedino twenty iiijiees in y.iliie, shall, on demand, by the 
jierson payin^ or deliNenn^ sm li mone\, bill, (he(|iie, note oi 
property, giye a duly blamped receipt lor the bame. 




m 


im MbKC KMlLt lAW 


Anv petsDi^ nneiMUo or t.‘king neclii for any premium or 
(oiiM(lei<iiioii foi aiu ie*nt\\a] oi .\ny (ontiatt of fire insurance, 
sh.ill, AMfliin one luouili after letenmg oi taking credit for 
su( li ])iennuin or (on^uleiation, gnt a duly stamped receipt 
101 the ■^aine (S ‘ 30 ). 


Receipt (Art. 53 ) lot nn inont \ oi dlui 

pr(>pnt\ tlu luiDUiii (>i \ ilui of wiuih fls j 

IK iiOy anna 

f \nnpti n Huupl (n <nK <1 <> ni cf n 

(imul m MU iiutnnu nt fliilv nij»« I o in 
nuii>injoi» o\omptotl un<]< piovuo to wotiru i 

iiistumunl 1 0)1 t) loiU o) llu n\ n 

njortt) OI )Hi\ ilitciu ot 1 ill of POibk, 

Ml (IdnmuK^ M ki >\\U 1 in tin irn ipt of tin ( >ii 
i<lt itum iiioin \ thiuin <\picsv(a tin !((<ipt 
of my ])nicii)il inoiiM intiu^i o inront\ oi 
ttlki ikiiolKi’ iuMtunt tlnidn stiml 


(//) I oi niiN j) »\u! It if I u 111 ^ \ iiliout i n 

''1 li 1 n ion 

^ * * 

() wj\Mi foi I lotn \ o s( ( intn lii niont \ It 

, o itul in lln li lids <1 iri\ I inkn to Im 

I lo mil 1 ioi 

VjomIiI tlnit lln sum i n t • n -^si ] tt 1 > 

< (( i\i I ol ( 1 \ I In Inn Is of u \ oiIh i i n 

Ith iHis( 1 lo \\1 h II (In sj(j,( I 1,( jf oinenl 

fo 


Pio\id(d al ( tin! (Ins ixtiiiption s]| ,|I not oxtfi 1 
to a Hdijit o! If know U 1 mint foi nn\ Hinn 

pud o dfpfuitid foi Ol upon a litin ol iHoi 

fin iP f)f I slnit 01 in Huint of i ( ill iinoii any 
sfiij) o !>} lu o** 01 1 1 am ififorjio nted Corn 
pain oi otln 1 ho]\ (opoiati or sndi pionosid oi 
nlfidid (cnnpiin oi noix m iismd of i dfh n 
tun Ixin,'- a niiilohldi < uiitv 


2’ Share Cer ificate (Art 19) (dlifiditi oi 
oUki (]( iiriiuit (m1iiiiiii„ (hi 1 ulil oi titU of 
tin jjoldt I thiKof Ol inv othoi ticr^on (ttlur to 
am shaus s( i ip oi >.to(]\ m m of my irifoiporat 
d fnniiam oi ollin l>odv fo poratc oi to 1 m coni 
?7ioiujotoi of sliaiis ^nip oi snd, jii oi of any* 

Mich conijmm ai body « 

Jtto annas 
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23 Share Warrant (Art 59) to 
b©arc‘r issued under the Com¬ 
panies Act. 

Bengal, 

Madras, 

Punjab, 

Assam. 

Jmperial, 

i Bombay 
C\P., U.P. 

When the value of the consideration 
for such conveyance as set forth 
therein does not exceed Ks. 50 

_ 

R«, A. P. 

1 2 0 

Rs. A 

0 12 

P. 

0 

Rs. A. P. 

0 12 0 

Where it exceeds 







Rs. 50 but not Rs 100 ••• 

2 4 0 

1 

8 

0 

*18 0 

.. 100 „ 

„ 200 ... 

4 8 0 

3 

0 

0 

j 3 0 0 



Bengal. 
Funjal) 
Aisam, 
Bom, (\P. 




1 

U. Province 

i 

200 

„ 3(0 

6 12 0 

4 

8 

0 

3 4 0 

o 

o 

400 ... 

9 0 0 

6 

0 

0 

' 7 5 0 

1 

400 

.. 500 .. 

11 4 0 

7 

8 

0 

' 9 6 0 

. 500 

„ 600 

13 8 0 

9 

0 

0 

1 11 7 0 

6t0 „ 

n W .. 

15 12 0 

10 

8 

0 

13 8 0 

.. 700 „ 

, 8n0 

18 0 0 

12 

0 

0 

' 15 9 0 

( 

800 „ 

900 

20 0 0 

13 

8 

0 

’ 17 8 0 

o 

o 

, 1000 ... 

22 8 0 

15 

0 

0 

19 11 0 

1 

And for every R*?. 500 or part 

thereof in excess of Rs. 1000 •• 

i 

' 11 4 0 

7 

8 

0 

' 9 11 0 
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24 . Sliure-tiaiisfer (Art. (> 2 ). 


Bengal. i j 

Madras, Bombay,] U,IL 
Punjab, ' O.P 
Assam. ] 


Transfer (whether with or Rs. a. P. Rs. a. P, Rs A. P. 


without cousideratioD (Art. 

6^.) When the 

(a) of share in an iucor- iace 

poratod company or amount 

other body corporate- does not 

exceed 

When the value of the cnsi- Rs. 100 

deration for such con¬ 
veyance as set forth there A P. 


in does not exceed Ry. 50 0 6 0 ^40 

Where it exceeds 
Rs. 50 but does not exceed 


1 ( 1 ) 


200 


100 

0 

12 

0 

0 

8 

0 

0 

12 

0 

200 

1 

d 

0 

1 

0 

0 

1 

8 

0 

300 

2 

4 

0 

a 

0 

0 

2 

4 

0 


Bengal. 

Madras, 

Punjab. 

Assam, 

B^'inhay 

CP U.P. 


Ks. A. i' 


300 

„ 400 1 

3 0 

0 

„ 400 

,, 500 

3 12 

0 

» 500 

M 600 

4 8 

0 

,, 600 

„ 700 

5 4 

0 

,700 

„ 800 

6 0 

0 

M 800 

„ 900 

6 12 

0 

,, 900 

.. 1000 

7 8 

0 

And for every Rs. 500 or part 
thereof in excess of Rs. lOOO 

Bengal. 
10 0 0 

3 12 0 


I Imperial 

I 

1 

! 

Es. A. P. 


0 4 0 

0 8 0 
1 8 0 
10 0 


2 0 0 
j 2 8 0 

3 0 0 

3 8 0 

4 0 0 
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! 5 0 0 

I 

I 
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LAW OF INCOME TAX 

(iM)IAN r.\(()MK Tax A('1 XI OF VJ22.} 

Tliis A(‘i with its u])-lo-(]ate AinciHbiK'ut coniaiiis llic 
proct'duTt* for oi IiKoino-tax {ijiclinlin^* Sup*.‘r- 

and tl)(‘ vaiious kinds of ri;4‘Utr> and rtdiefs which aro 
aViUlahlc to tli(‘ a'^scNsc'cs. 


ASSESSMENT 

Return of Income;—A notir(‘ i,s oiviai h\ I iicoiu(‘-tax 

OliifMM* l)y j)ul)li(a1 ion in th(' or in aiiy otiier inaiini^r 

najuiT-in<^' a\{‘rv pfO'-oii wlin-o /o/nZ nicdittr dai'in<^' lh(‘ j»ro\ious 
yinir rxciaMhal lh(‘ niaxiniiiin anunint Nshii h is not eharj^inihlo 
to lneonie-1a\, to ttinu''h a v('rihod retain in a pn'seribiHl 
ionn statinn hi^ tot.il ineunn* durin;^ tlial .\(*ar. Xotiees may 
aKo 1)(‘ seized on partieular a'^M^'set's. Ono niav furnish a 
return or a i‘(‘\ i>ed ladurn ladoia* the a<tual asst‘sMnent. Au 
asse.sse(‘ ni<i\ lx* called upon to ])rodu(‘e his accounts or doeu- 
inents. iH. 

If any pm son tails to niak(' tlie re(juii(‘d return, the 
ln(oni(‘-ta\ Officer is authoriztal to niak< the assessment to the 
Ix'st of liis jud^nHUit. In tlu^ case of a hnn the non-coiniiii- 
anee with tiu' I’eipiiremmits may tmlail a rehisal or caiuadlatiou 
of recastlation (S. Lh'l). The failure' to tuiiiish a r‘eturn AAbthiti 
time may l><‘ \ isitv*d witli a tim‘ of ten ru]X'('^ dui'inc' eaedi day 
of (hdauli (S. ')! ;(\). There is aKo a liability to jU'oseeiition 
tor making* a false statmnent in a deidaiaition. (S. 52). The 
f;iilur(‘ to tnrnish a n'turn or non-eompliaiua* with r('<|uisitiou 
or eomaailnu'iit (d' imaum' is also visit(‘d witli a ])enaHy of au 
amount not eNei‘edin<;‘ one and halt tiim' the amount: of ilie 
tax (S. ijS). See also the headin'*- “Kseaped assessment/b In 
ease of a non-complianee with a Ib'css notifieation, no penalty 
is im})os(‘d ^v'hen the total ineoiiie is found to be less tlmii 
Us. ^b'>t)0/-. In ease of a iion-(‘om])lianee with an individual 
notie(\ pcuiaUy is not to exceed Us. 2 ') j - wdieii no taxable 
income is found. 

Total Income:— Income-tax is assessed on the total in¬ 
come of tile ])r(*vious year. Total i.neome would imdiide all 
income, jirofits and i»’aius from any source aeeriun^' or arising’ 
or deemed to a(*erue or arise in British India. The (*oiut>oiieiit 
])arts of the total ineonie may be derived from the following 
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lieadn, viz., (a) Salaries, (h) Interebt on Securities, (r) Tiicotue 
from Property , (d) Proj&ts and gains of business, profession or 
vocation, (e) Income from oilier sources. 

The following classes of income shall not be included in 
the total income : (?) Income from property held in trust for 
religious or charitable purposes; (//) income from business 
carried on for a religious or charitable institutions; (Hi) volun¬ 
tary contribution to ii religiouN or charitable institution; (iv) 
income of lo(‘al authorities; {r) interest on securities held by 
some provident funds; (?*/) s])ecial alloAvanees for meeting ex¬ 
penses wholly and ne(*ebsaril\ incurred for the performance of 
duties; (vii) casual and non-recurring receipts, {riii) agricul¬ 
tural income. 

The tax vsliall not be jiayabh in resjieci of any sum deducted 
from salary paid by goviTiiment for the jmrjiose of securing a 
deferred aunuitv etc. But ihih amount is to be included in 
ascertaining total im'ome. (Ss. 7 & ItJ). Again the tax is not 
jiayable in res]>ect of an> sum deducted from interest by way 
of commission by a banlvcr or in respect of interest on money 
borrowed for tlie })ur])Osi' of investment or in respect of In¬ 
come-tax, See Securities; (bu< the same slmll be included in 
total income—Ss. 8 & 16;. The t,ix i^ not p.iyable by an asses- 
see on the share of jirofits from an unr(‘gistered firm (on whicli 
the tax has already beeui paid by the firm), but the same has 
to be included in Lis total income. 

Any income from dividend is to he deemed to be income of 
the previous year in vhicli it is ])aid. In computing total in¬ 
come the income of the wife or minoi (diild, from the member¬ 
ship of a firm, from assets transferred to uife otherwise than 
for fulequate consideration, or from assets transferred to minor 
child (not being a married daughter) otherwise tliuii for ade¬ 
quate consideration, sliall be included in his total income 
(S. IG). 

Escaped Assessment:—If for ajiy reason any income 
chargealde to In(‘ome-tax has esca])cd assessment in any year 
or has been under-assessed or lias been assessed at too low a 
rate, the Income-tax Officer may at any time within 8 years, 
and in any other ease within 4 years, at the end of that year 
issue a notice and may proceed to assess (S. 34), 

Fresh Assessment:—If the assessee can satisfy the In¬ 
come-tax Officer wdthin one month from the service of notice 
of demand that he was prevented from sufficient cause from 
making a retuni or that he did not rcH'cive the notice, the 
Officer shall (;an(*e] the assessment and shall make a fresh 
assesment (S. 27). A fresh assessment may be directed on 
appeal (S. 31 (3) (ft). 

Notice of Demand:—When the Income-tax Officer has de¬ 
termined the sum payable by an assessee, he shall issue a 
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Notice deiBanding paymejat of the tax, the penalty or intereBt> 
if any (S. 29). 

Deduction at the source : —All employers are under a legal 
obligation to deduct Income-tax on the amount payable m 
salaries at the rate applicable to the estimated income of the 
assessee under the head 'Salaries’ (Ss. 18 (1), 46 (5) ). Simi¬ 
larly, persons responsible for the payment of interest on secu¬ 
rities of the Central Grovernment are enjoined to deduct the 
Income-tax on the amount of interest payable at the maximum 
rate (S. 18 (‘1) ). Section 42 provides for reduction of Income- 
tax in respect of the income ol a non-resident. 

Persons deducting Income-tax in respect of income belong¬ 
ing to another is indemnified for so doing by Section 65» But 
persons failing to observe tlie statutory obligation are liable 
to be prosecuted under Section 51 (a). 

Advance Payment of Tax: —Section 18-A has been newly 
inserted in order to provide for advance payment of tax which 
IS not liable to deduction at source under Section 18. The 
Incomes mainly alloc ted under this provision will be the net 
income exceeding six thousand rupees from proj;)erty, from 
business, profession or vocation. An option is given to the 
assessee to make an advance payment of tax either on his last 
assessed income or on his income as estimated by himself. The 
year in respect of which such a tax is to be assessed is the 
assevssee’s owm 'previous year’ for the next year’s assessment. 
Provision is made for the payment of tax in advance of actual 
assessmejit in iustalinents. If the payment is made on the 
basis of the asse^see’s own estimate of his assessable income, 
and the amount is found to fall short of 80 per cent of the tax 
as determined by regular assessment, u jienal interest at 6 per 
cent will be payable by him. But if the advance payment is 
in excess of the tax as «leterinined on final assessment, then, 
simple interest at 2 per cent per annum will be paid by the 
(jovernment. And no penal interest is inix)ossible when the 
assessee chooses io make ibe advance payment on the basis of 
his Iasi assessed income. 

For tin' purpose of (iisuring couipliance with this new 
method, provision has been made for imi)Osing penalties under 
sub-section (9) and (10). 

Payment in Other Cases: —The payineni of Income-tax 
i hargeable under other heads of income is to be made by the 
assessee direct (S. 19). 

Method of the Recovery of the Tax: —If the tax is not 
paid within the time prescribed in the notice, or if no such 
time is mentioned, by the 1st day of the 2nd month following 
the service of the notice, the Income-tax Officer may direct 
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an iulditional payment not exceeding the amount of tax pay¬ 
able as penalty (Ss. 45, 4(» (1) The arrears of tax may be 
realized by the (\)lle(*l()r under (*ertifi(‘ate procedure as if it 
wavS an arrear of land revenue, or the ln(‘ 0 >ne-iax Officer may 
proceed to recover it as an arrear of Municipal tax or local 
rate. 


Taxable Income 

The following heads of iiH'ome are chargeable to Income- 
tax :—Salaries, Jnterest on vSecurities, Income from j)roperty, 
])rofits and gains of busines.'s, j)rofessiou or vo(*ation, and in¬ 
come from other soiirc(‘s, when they are earned in British 
India or deenuMl to aiise or to b(^ r(*<‘eived in British India 
(S. (i). _ . 

{(i) No/^^/vc.s :—It includ(*s salary or wag(\s, any annuity, 
])ensi()n or gratuity, and any fees, commissions, penpiisites or 
j)i‘ofits r(*c(‘iv(*d by an assessfo in lieu of or in addition to any 
salary or wages ])aid by his employer tS. 7). Any s])ecial 
allowance, bciuTit oi peT([nisite siiecific.illy granted to meet ex- 
])ens(‘s wholly and necessarily incunasl in ll)(‘ ])(‘rformance of 
the duties of an office or employnumt of profit, shall he abso- 
lut<dy cxenipied from imome-tax (S. 4 (5) {ri) ). Any receipt 
not arising from any occu]iation whidi is a casual ami 
nou-rc(‘urring nature, oi which is nr>t way of addi¬ 

tion to the renium'ration oi the em]>loyee, sliall be absolutely 
exemjdtnl (S. 4 (4) (vii) ). Every iunjdoyer is under an obli¬ 
gation to deduct liu'onie-iax from the salary of an employee 
at the time of ])aying t(u‘ saiiu', wlmn such an income is liable 
to be assessed with ln('om(‘-tax (S. IS). 

(5) Jfifrrest on Soionotirs :—No Income-tax sliall be t>ay- 
able on interest on any s(‘cunty of tin* (’entral (Government 
issued or declared to 1)(‘ Income-tax fr(‘c, but it shall be taken 
into (‘onsideration in cahuilating tin* total income of the 
ass(‘ssee (Ss. 8, Iti). But intc»'(‘st on sindi s(‘(‘uriti(*s shall not 
be (‘xempt from the liability of Sii]HU‘-l'ax (S. 58). 

The followMig kinds of imamu* are absolutely exempted by 
the Ontral (jovernment under S(‘ction tiO (1):—Interest on 
Securities which arc held by, or are the l»roperty of, any pro¬ 
vident fund recognised und(‘r tin* Providcni Bunds Act. 

The p(Uson res])onsible for ])aying any income chargeable 
under the head “Interest on Se(Uirities“, shall at the time of 
payn)ent, deduct Income-tax on the amount of the interest 
payable at the maxhuuni rate (S. 18 (8) ). lie must furnish a 
certifi(‘ate about the deductions so made. 

Any person responsible for paying interest not being 
“Interest on Securities” must furnish a return to the Ineome- 
tax authorities as to payment of interest to any body of a sum 
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cf five Imndred or more (S. 2()-A). Sucli person must dednct’ 
Ineome-tiix at tlie maximum rate from surh payment to a 
person not resident in British India (S. 18). 

{(') Proprrf ij : —Inrome-tax is payable in respect of annual 
value of j)roper1y consisting* of buildings or lands appurtenant 
to it, by the owner of su(‘li property (S. 9). Lands not atta(‘hed 
to a buildin^ 4 * are not assessed. Tiie value of a building is its 
market value at which it could be let out from year to year. 
But wljere tlie property is in the occupation of the owner for 
liis own residence, the annual value for this purpose shall not 
exceed 10 per cent of the total income of the owner. If the 
owner occuipie^ an> poition of sucli ])ro])erty for the ])urposes 
of his business, the annual value of the same shal) not be 
taken into ac(‘Ount. 

The following' t'xpenses air' allowed in res])ect of pro])erty: 
—(1) The cosi ot icjiairs m<ule by the owner, not exceediii^>‘ 
o]U‘-sixth ot the value, (2) Where Ihe property is in tlie o(*(‘U- 
]>ation of a leiiant who has undertaken to bear the (‘ost of re- 
])airs, th(^ dift‘(‘reucc‘ between su(‘h value and the rent paid by 
the tenant upon but not exceed in one-sixth ot such value, o‘i) 
1'he amount oi annual })r(unium paid to insure the ]>ro]>erty 
af>ainst ri>k ot d.im.ioe or desti net ion, (fi A\'here the ])ro])(‘rty 
is subject to a moi1oao(‘ or cIiaT>>e or to a ground rtuit, the 
amount ot any intciest on sm h inortnM^*o or (diar^e or ot any 
such ^>‘]()und Tent. (oi Any sum paid on aciount ot land re¬ 
venue ill r(‘si)(‘ct ot the pio])erh\. ((>) Lolleidion cliar^'es not 
exceeding s/,r pvt cc iii (>*.- ot 1h(‘ aiiiuml value. AVlien a 

])rop(‘rty remaiiis vacant tlu* allowance in lesjiect of sueli 
vacancy is to he detennin(*d hv the In<*ome-tax (ifbciu* a(*(*ord- 
ino* to th(^ (ircunistanciK ot each case. 

(</) /yew//CAN, pr<)fi‘^\i(ni or rorofio/i :—The ttU'in ‘business’ 
is not defined by the Income Tax Aet. It may be defined as 
the ]n-oduction or sale (U* arianj>ements tor the production or 
sale ot eoninioditics. (Inltind t’oininissioner v. Maxe XII 
Ihi^lish Tax t’ases, ]). 14). 

AJhnvonoe in annpuiinp joofii^ from hnstne^'f^ profa^f^ion 
or vocation : — 

T he tollowinp* deductions are to be allowed in ascuudainin^* 
lU'ofits or o-uns ot business, proftvssiou or 0 (‘(*iipation : — 

(1) Bent [laid tor Imsiness jiremivses, 

(2) (\)st of repairs to tlie business premises by tbc 

tenant, 

(d) Interest on borrowed capital, 

(4) Insuranee jiremiurns in respect of insurance against 
risk of damage etc. to plant, buildings, stwks 
and stores etc. Plant includes vehicles, bonks, 
- ^ scientific apparatus etc. 
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(6) Current repairs to inachinerj", plant, stocks, bniW- 

ings. 

(G) Depreciation allowance of macliinery, plant, build¬ 
ings and furniture, 

(7) Obsolescence allowance, i.e. allowance in respect of 

a machinery which has become obsolete. 

(8) Allowance in respect of dead or useless animals, 

(9) Land revenue and taxes on such part of the pre¬ 

mises as is used for the business. 

(10) Bonus or commission io employees. 

(11) Bad Debts. 

(12) Any expenditure incurred solelj’^ for earning such 

profits: such as commission of brokerage, boaid- 
ing and travelling expenses of employees, sala¬ 
ries to employees, advertisement expenses, sub- 
scrijition, audit fees etc. (S. 10), 

(13) Any receipts from busineSvS, jirofession or vocation 
which are of a casual or non-recurring nature. 

(e) Other Sovrees :—When any income does not fall with* 
in any of the heads mentioned above, it is assessed under the 
head ‘Other Sources’ (8. 12). 

Tn computing the income assessable under this head, an 
allowance is only made for nn} expenditure (not being in the 
nature of capital expenditure; incurred solely for the purpose 
of making or earning such income. But no allowance shall be 
made on account of any personal expenses of the assessee. 

Place of Assessment: —A business, profession or vocation 
may be assessed at a place where it is carried on or where its 
principal oflice of business is situated. In other cases an 
assessee shall be assessed by tin* Income-tax OfFi(‘er of the area 
in which he resides. Any dispute as to the place of assess¬ 
ment shall he determined by the Commissiouer. He may also 
give direction regarding distribution or allocation of work of 
assessment by any particular Income-tax Oflicer (S. G4). 

Assessees: —A ])erson by whom Tiu‘ome-tax including 
Super-Tax is payable is an assessee (S. 2 (2) ). 

The following classes of persons are liable to Income-tax 
and Super-Tax, namely, an individual, a Hindu undivided 
family, a company, local authority, firm, and any other asso¬ 
ciation of individujds (8. 3). 

(a) Individual: —On reeeijd of a notice from the Income- 
tax Officer or in compliance of a notification in the Press, an 
individual has to file a return of his income of the previous 
year in the prescribed form which enntuins the following 
heads of mcoine; salaries, interest on securities, property, 
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business, profession or voenUon and Other Sonrees. 'So casual 
or non-re(Mirrin^' in<‘ome is taken into account. In calculat¬ 
ing* one’s total income life insurance premia up to a ('crtaiu 
inaximum) is to be cleiJucted (S. 15). He is also exempted 
from Income-tax lor any iu(‘oine receive<l by way ol dividends 
t'rom a com pan > or from a firm or by way of gains 

from Ids share in an icssoeiation where all such gains have al- 
rc'ady been ass(vssed to Incomc^-tax (S. 1 1). 

'*riie amount re(‘eivi‘d by any member from tlie joint Hindu 
family fund sliall not be taken into (‘onsideration when lie is 
‘issessed in lesjaa i of his separate income (S. 14 (/) ). 

The income of a re>ident in Hritish India accruing or 
arising, (heming to ‘K'crue or arisi' in Hritisli India or brought 
mHo or re(‘eiv(Ml in British India is liable to tax. I’iie income 
of one Not rcsiih'Nt in British India wlii<*li arise, accrue or 
‘liann to <irisc oi acern(‘ in Britisli India simll be li;<hle to tax. 
The in^oiin* oi a jxrson not orf/nionlif rv.^idcni in Biitisli 
Imlia ^hall not he included unl(‘ss it is derived from a busi- 
n(‘ss, pioft^ssion (4c., eontridled in India or unless it is brought 
into oi* rcetdved in Briiisii India (S. 4). Section IT provides 
for one who is a non-roident in Bridsh India, hut is a British 
•aihi(‘e1 nr a ^uhjiM't ol a Stall' in India. 

(5) flnidii mid i nd( d fiuntlij: — H is treatia] as an assessee. 
An> slim paid to eneci an insiiranci' on the life of any male 
memher of the iainily or oi the wiie ol an\ sueli member, Imt 
not (‘xeiaaling one-six I h oi tor.il income or twelve thousand 
■viijxH's, wldchever is less, slnill bi^ exempted. But this provi¬ 
sion '‘hall not ap])ly whiai ihi ]>r(*inimn (‘Xceeds ion ])(‘r cent 
vd' tht‘ aitnal cajotal sum assuied (S. 15). 

A Hindu ioint tandly >hall lie deemed to be iindivi(l<d 
unle-‘S any ot its meinhcus ehiini bid'ore tlu‘ Income-tax Officer 
iliat theie Ini'- hi'iai a ])artition among tlie nu'uibers. On such 
a claim bidng piidiured, the Officer will empdre into the mat¬ 
ter and pa-.s oiders aceoi’dingl / and thenceforward the indivi¬ 
dual memhers wuil hi* assessed sepai'ati^ly (S. 25A). 

{(') Firm :—A firm may be ivgisti'red or unregistered for 
die purposes ot Ini'ome-tax. Any firm may apply to tlie 
JiU'ome-tax Officer in a presenbed form accompanied by the 
original instrument oi p,.rln(*r-hip fof getting itself register- 
m 1 (S. 2tiA). 

The share of a partiu'r of a firm shall be taken to be aiu' 
salary, interest, (‘ommission or other remuneration payable to 
him by the firm (S. l(> (0 (b) d The tax shall not be payable 
by a jiartner of an unri'gisterod firm in ix^spect of Ids share in 
th(* ]irofits, on whicli tax has already been paid by the firm 
(S. .14 (2) (b) ). Wlien the assessee u u registered firm, the 
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sum payable by the firm shall not be determined, but the 
total income of each partner of the firm including therein his 
share of its profits of the previous year shall be assessed, and 
the sum payable by him on the basis of such assessment shall 
be determined (S. 23 (5) (a) ). But in the case of an unregis¬ 
tered firm, the Income-tax ()iiic‘er may instead of determining 
the sum payable b;v the firm itself, proceed to determine the 
share of profits of each partner (as is the case of a registered 
firm\ if in his ojunon the aggregate amount of the tax in¬ 
cluding Super-tax (if any), payable by the partner would be 
greater than ihe aggregate amount which would be 
pa>able by the finn, and the ])artners individually if the firm 
were assessed as an uni’ogistered firm (S. 23 (o) (b^ ). When 
the assessee is an unregistered firm whi(*h has not been asses¬ 
sed as aforesaid under Section 23 (o) (b), any loss may be set 
off only against the profits of the firm. But where the assessee 
is a registered firm, any loss which cannot be set off against 
ihe profits of tlie firm, shall be apportioned between the part¬ 
ners and the> alone shall be entitled to have the amount of 
the loss set off under Section 24. The said loss of the register¬ 
ed firm shall not be allowed to be carried forward or set oft 
(S. 24), SuperTax is not imposed on a registered firm. 

(d) Company :—A company means a company as defined 
in the Indian Comp<inies Act or formed under an .\(»t of Petr- 
liameni or Royal (ffiarter or Letters of Patemt or under an Act 
of the Legislature of u British Ihmession or of an Indian 
State, and includes any foreign association carrying on busi¬ 
ness in Briti*^!! India wliich the Central Board of Revenue 
may declare to be a company. 

A company is liable to pay Income-tax at the fixed maxi¬ 
mum rate whatever be its total income, and is liable to pay 
Super-Tax at a flat rale. 

The principal officer of a company is to supply informa¬ 
tion regarding payment of dividends on or before the 15th 
June each >eai*, and regarding payment of salary within 30 
days from the 31st March each year. 

Exemption:— There are eeitain classes of income wliich 
are absolutely exempted from being assessed under Income- 
tax. There are otliers that enjoy partial immunity. 

Absolute emnption:~]A\e following classes of income are 
exempt from the assessment of Income-tax: — 

(1) Income from property held under trust or otlier legal 
obligation wholly for religious or charitable purposes, i.e., 
for relief for the poor, education, medical relief and advance¬ 
ment of any other object ol general public utility. 

(2) income from business carried on on behalf of a reli¬ 
gious or charitable institution. 
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(3) Income of a religious or charitable institution derived 
from voluntary coniribution. 

(4*) Income of local authorities, i,e., of Municipalities, 
District Boards etc. (except income from business). 

(5) Interest on securities held by any Provident Fund 
under Provident Funds Act, 1925. 

(6) Any special allowance or perquisite granted to an 
officer for meeting his necessary expenses. 

(7) Any casual and non-recurring receipts which do not 
arise from business, profession or occupation. 

Agricultural income. 

(9) Any amount received by trustees on behalf of a retog- 
liised Provident Fund (Ss. 4. t). 

(10) The yield of Postal C.ash Certificate. 

(11) The interest on Postal Savings Bank deposits. 

(12) Income of any educational institution existing solely 
for educational purposes. 

(13) Educational scholarships. 

Pati'ial exemption '.—The following classes of income are 
exempt from tax, but they shall be taken into ^u*eount in de¬ 
termining the total income foi the purpose of finding out the 
rate: — 

{a) Interest on Government Securities purchased through 
Post Office and held in the custody of the Accountant-General, 
Posts & Telegraphs. 

^ (h) Profits of any co-oj)erati\e society, or dividends re¬ 
ceived by the members. 

(r) Anv amount deducted by the Goveriimtmt from salary 
for making provision for a deterred annuity or provision for 
wife or children (the sum so deducted shall not exceed one 
sixth of the salary). 

{(1) The amount paid as Life Insurance })remium or as 
contribution to any Provident Fund (not exceeding one- 
sixth of salary or six thousand rupees (Ss.. 15, The 

aggregate of (r) and {d) shall not exceed one-sixth of the 
total income or six thousand rupees, and in the case of a 
Hindu undivided family, one-sixth of total income or twelve 
thousand rupees (S. 15). 

(e) Interest on Income-tax free securities (S. 8). 

(/) Dividend from a company upon which the company 
had oeen assessed to Income-tax. 

ig) The share of profits of any firm for which the firm 
had been assessed^ 
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(h) Slime or profits or of any hssoeiatlon (otliet 

Ilian a Hiiulii undivided family) 'wliieli lias lieeri assessed io 
Ineonie-iax (S. 14). 

Refund 

Tlie (juesiion of ridiind mainly ai'is(*s when the Tneoine- 
tax on interesis an seeurilies, on dividends, salaries, ])rofils 
of ]iartiH‘t>lii]) is d(‘(hi(*t(‘d at llie Miiiree by the ])ersoii res- 
]K)nsible for th(' ])ayment of tlie same. Ordinarily, when 
the Ineomedax is so dedmded, the ]>erson doitifi* it doch not 
know tlie aetual total im*ome of the recepient. 

In order to fai'ilitate refunds, it is obligatory on the 
])erson making deductions at sonne to issm^ a eertifi(‘ate 
specifying tln^ amount of the tax deducted and tin* rat(^ 

(Ss. 18 , m. 

If any individual, Hindu undivided family, (‘onijiaiiy, 
local authority, firm or other association of ])ersons or any 
partin']' ot a fiini or member of an association individually 
satisfies the Income-tax authorities that the amount of tax 
]>aid hy him or on hi^ behalt or treated as paid on his belmlt 
for an\ \ear t'Xia'ed.^ the amount with whiidi lie is ])ro])erly 
cluirgeabh* for that ,vear. he shall he entitled to a refund 
of any su(‘]i exet'ss (S. 48). Helief is givt'ii und(U* Sf'etion 
fb to one wild lias paid, hy way of dculin'tion. Indian 

IneoiiH'-tax as w<dl as rnitt'd Kingdom Income-tax for tlie 
same year in res])ect of the same part ot his income. Similar 
I'elief is givt'ii under St'ction 4h-A in re^])t*ct ot Indian 
State* and Dominion fneonH*-tax. Idle amount to lx* re¬ 
funded may h<* s<‘t oft' against the tax payable by the ])(U‘Son. 
to wliom tin* re'tund is due* (S. 49-K)- 41i(* representative* 

eif a elex'eased or a disabled ]»erse)n mav claim a refund 
(S. -Itl-F). Tlie jierioel ot limitation tor claiming any re*- 

fund is tour years freim the* last day of tlie finanedal .\e*ar 
e‘omme*iicing next aft(*r the* expiiy e)f Hie* jirevieius ye'ar iu 
which the* income arose* (S. 

Appeal, Revision etc. 

. I /)/)raJ to . I s^istant (\ni\ tn /.s-.v/exe/': —A ny assessee may 
a])pe‘al to the A])i)ellate Assistant (bnnnissioner against any 
assessment, or refusal or any other order (exe'epting an eirder 
for iiayment of penalty unless the amount of jienalty is 

])aid). Aw ajijieal is tei be pr(*sente*d witliin 80 days. IKit 

the Appellate Assistant (Vimmissioner may admit an appeal 
after the expiry of tlie ])eriod If he is satisfied tlpit the 
appellant bad sufficient eaitse feir not jireseuiting it within 
that ])eriod. The ajjpeal shall be in the presiribed form 
and rIuiII b<' verified in the j)res(*ribed manner. TJie Ap¬ 
pellate Assistant rommissioner tshall fix a day for hearing 
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utiil Diay iuljoui'ii a He rtliall not enliance any 

ahsessineut wiiliout ing* tbe a])peUaut a rea^onal)le oppor- 
tuaiiy of nliowinf:- cau^e ii^aiiist yucb eiiliancjeinent. At the 
liearing of an\ a])peal agaiuv^i an orcbo* of aii Inooiue-tax 
Ottioer, ilie Income-tax (Hficer shall have ilie right to 1)6 
lieanl either in [)erM)n or hy a representative. 

1Mie A])pellate Assi-,tun< (\)inmis4i()iier shall on the eon- 
(‘lusiou ot the aj>])eal ('ommunieate the ortler ])asNe<l by him 
to the aN^t‘^^ee ami to the (\)mmi>siouer tS. 31). 

Aftpcdl fit ApiK’Uatc Trihutud :—Any assessee ag^- 
g‘i ieved by an ordei ]).c^s{‘d b\ an Appellate Assistant Com- 
mi^sioiHO- may a[>peal to tht* Apjadlate Trilmnal. Such 
a])[)(‘al is to be acconii)ani(‘d bv a tee of one hundred ru])ees.. 
The ( oiiimis^ioiier ma\ direm tin* Im‘ome-tax Officer to 
app(‘al io the A{)pellate Tiibunal against any order passed 
b\ the Appellate A'^si‘^lanl (Commissioner. An ap])eal to 
tli(‘ Ap])ellat<‘ Tiibunal i.-s to be presented within sixty days 
(d the date on \\lii(di the order appealed against is eoin- 
inunieat(Ml to a|)p(dl,int. The said lCril)unal may admit; 
an aj)p('al attm* llu* i‘X])ii‘»ition of th(‘ ])eriod, if it is satisfied 
that theie w.is sufhei(‘nt eau^t* tor not ])re''t'ntino* it within 
tin* period (S. 3-1). 

3'lie A})])ellat(^ TyiPm^] shall (’onsi^t of not more than 
ten persons. The }>ow(‘rs of the Tribunal mav ht* exertds m 1 
hy H(‘nehes consisting ot two nu'mhers. The Bt*nehes are 
<0 he (onstitiited hy the Ibe^ident of tin* Tiibunal who sliall 
he a jmh ial meinh(‘r (S. oAy 

A^’/o.^/e// hi/ C(H/n/n,'^sioti('r :—The (ommissio]i may of 
his o\> n motion call foi tin* records of any ])roeeeding unless 
theie In an a]>|)(*a1 wit It respect ot the same, or the time for 
a]i])eal has uot e\j)ii(‘d, (»r tin* order in (piesiion is more than 
one y(*aT' old. Tie nm\, on an a])]>lieation by an assessee 
for revision, call for the i*e(‘ 0 )ds of the ]>ro('eeding in respect 
ot an ordt*r nmde uilhin one year from tlie dale of the a])- 
plication. An a]>])lieation In an assessee must be aeeom- 
panied by a f(*(‘ of t^^enty-^l^e rupees (S. 33A). 

Statvniviil of n case Io (he Ili(/h (\)i{rf :—The assessee or 
tin* (Commissioner ma\, by a])])lieation in the ])r(*‘‘'(‘ribed form 
made within sixty days of the date u])on whitdi he is served 
with a notice of the order by tin* A])])ellate ITibunal, require 
the said Tribunal to r<*fer to tlie High Court any question of 
law arising out of such order. The application by the 
assessee must he aeeoinpanied by a fee of one hundred ruxiees. 
The said Tribunal shall, within ninety days of the receipt 
of hucL apiilic4ition, draw up a ntuteineat of the ease and 
f'efei it io the Hifjh Court. 
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If the Appellate Tribunal refuses to stat^ the case on the 
ground that no question of law arises, the assessee or the 
irVmiinissioner may within six months from the date on which 
he is Served with notice of the refusal, apply to the Hi|fh 
Court. And the High Court may, if it is not satisfied as 
to Ihe correctness of the decision in question, require the 
Appellate Tribunal to state the case and refer it. The Tri¬ 
bunal shall then state the case and refer it accordingly. The 
Assessee may also, when the Tribunal refuses to state a case, 
withdraw his application within thirly days from the date 
on which he receives the noti(*e of refusal, and on his doing 
so, the fee paid by him shall be refunded. If the Tribunal 
rejects the application on the ground that it is time-barred, 
the assessee or the Commissioner may within two months 
from the date on which he is served with notice of the re¬ 
jection, apply to the High Court, and the High Court, if it 
i« not satisfied about the correctness of the Tribunars deci¬ 
sion, may require it to treat the application as within time. 
If the statements made by the Tribunal are considered in¬ 
sufficient for decision, tlie High Ccmrt may require that 
idditions or alterations of the statements may be made by 
the Tribunal. 

The reference to the High Court is to be heard by a 
Henc'h ot not less than two judges of the High Court. The 
High Court shall decide the question of law raised ixnd de¬ 
liver its judgment thereon containing the grounds of such 
decision and send a copy of the judgment to the Tribunal 
whicli vsliall pass orders as are nec^essary to dispose of the 
case according to such judgnivUit. The costs of the reference 
shall be in the discretion of the Court. 

Appeal to HU Majesty :—An a])peal vshall lie to His 
Majesty in Council from any judgment of the High Court 
when the High Court (‘ertifies the (‘ase to be a fit one for 
such appeal. This does not bar the full and unqualified 
exercise of His Majesty’s pleuvsure in receiving or rejecting 
appeals to His Majesty in Council. 
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# 

i2oth April, 1872A 
ACT No. XI of 1872. 


fArt 1110(1 ified up io dateJ 


AViikukas it is exjiedieiit to define and amend certain 
« ,, jiaris oi tlip law relating to contracts; 

ream e. hendiy enacted as follows:—• 


Preliminary 


1 . Tliis Act may be called tlio 
Indian Contracd Act. 1872. 
whole of British India; and it shall 
come inio force on the first day of 
Sepi(unl)er, 1872. 

herein contained shall affect the 
provisions of any vStainte, Act or Regulation not hereby ex- 
pre.svsly repealed, nor any usage or 
(‘ustom of trade, nor any incident of 
any contract, not inconsistent with the provisions of this 
Act. 


Short title 

It extends to llie 

Enactments repealed. 

Nothing 
; any vSl 

Enactments repealed, 


2. In this Act the following words and expressions are 
used in the following senses, unless a 
Interpretation clause. contrary intention appears from the 

context: — 

(а) When one person signific^s to another his willingness 

t(> do or to abstain from doing anything, w4th a 
view to obtaining the assent of that other to such 
act or abstinence, he is said io make a proposal J 

(б) When the person to whom the proposal is made sig¬ 

nifies his assent thereto, the proposal is said to 
be accepted. A proposal, when accepted, be^ 
comes a pto ffiise : 

(v) The person making the proposal is called the ‘^pro^ 
misor/' and the person accepting the proposal 
called the ''promisee’^; 



AS$ iHi: K^RCiisiiLf Lvir 

(d) When, jt the tlesiie of llie pioniisoi, Ihe piuniisee 
or uiv (itliei peistm lias doiu* oi aViained fioin 
iloing, 01 dues oi ahNi.nns horn doing, oi piomiseA 
io do oi to absiani tioni d()ini>% something, sm li 
att 01 ahslineine oi jitoinist* is (ailed a (on^ideia- 
lion toi the oioim-(‘ 

(( } piomiM ^nd e\‘i\ s**t of pionii^e^, fonuing 

the (oDsidetal lull tor t o li ollui, is iin agKHmienf 

(/) Pioinises nliuh loini tin (oiisideiation oi jiait of ihe 
(ou^idei.itiou for cai li olliei .n(' ( alltd ie(ipiO(jl 
jiioniise- 

(p) An «(giet‘im ni iioi eiihiKc \h\i h\ 1 i\\ said Io 

\ Old 

ill) An igietnnni (Oifoi< < <d)l( by 1 n\ is a MiniKat 
An iigiemmiit nliuh (iilont ible bv l.iw ai the 
o])iion oi om* oi mon* ol ilit jinlies iluneio, bni 
not ai file ojibon oi llu ollui oi othei>. a 'xoid- 
I able (oniiiid 

I ('jl A (onti.nt liK li ( e is(Io lie ( nfoK t ible b\ 1 i\\ 
bc*( onu > Mini whei i1 j <s io be enloiK ibk 


CHAPTER 1. 


OF THF COMMUNICATION, ACCEPTANCE AND 
REVOC ATION OF PROPOFALS 


S. Tilt eonimunieation of ])ro])osal , tin' affejilaine of 
pioposals and the n\oration of |)io- 
Communication ac- posals and n m pt i 
copiance and revocation 
of proposalb 


de( me<l 
omission of 
ee])ting or revoking bv nbnh be 
sin li pTo])osal, a((e])lan({‘ oi i(*\o( 
efteet of eommunn ating it. 


MS, ros]>et tn 1, 
to b( n* n]< bv .oiv a( t ot 
1h( ))uiv pioposuig, a(- 
inlends to (ommnnn it( 
aiion, ni w hK h ha'> ^ h< 


4 The (ommiiuK ,iiion of a irro- 
Commumcation when po^al i'' (ompleie when it (omes to 

complete. I nowledge oi the por^nn io whom 

it IS mad<» 


Tile (oinmuiutation uf an aieeptam^e ks (onndete,— 
iigamst the proposer, when it is put in a (ourse of 
tiaiismission to him, so us, to be out ui the fiowei ot the 
ac teptor; 

m against the aieeptor, when it tomes to the knowledge 
of the jitoposer. 
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coiujiiiuiicatiou oJ a revocation is (Oiupleie,— 
ixi^ aftail)^t the i>erson who makes it, when it is put into a 
eourfee of transiiusbioii to the person to whom it is made, so 
as to be oui of the power of the peison who makeb it. 

as against the person to whom it is when it <‘omes 

to his kiiow'ledge. ^ 




(a) K j)i()p(H4v l)v 1< to i tu KII ) 1ioiis( t(» [’» n( i n lia’n 
H'lit (oniumnK illJ 011 ol l!u pioDO'-.a is (omplct* wlun I> ictdMs ih« 

U ll< I 

(h) P V V i»t )jn>Na 1>\ a KU< s< ii( In n(‘-1 

JMit (oiunmnu alion oi lln atdjiliiHt s <oijinl(i( 

1 ' 1 MiHht \ wlnn tin NtUi d inniiU, 

IS iinst li wluii 1 ])< *(lki n i l)\ \ 


(< ) \ HVola*^ Ills niopo a l)v 0 l» i mi 

It vocal ion is (omplitt is i miist \ tin ti ii‘c:^aijLi js 

<i( sj) IK iini Ij is ((iiip|(( |s \ ii(is{ \j wlnn r> ntiivis il 


l» i(\t>K( In- lift plant I l)v i> s n\((ition h < ompU it as 

I ainst P» wluu iIk tt 1 un i It pOtlitd intl is i niisi V wlnn il naclioh 
Itiin 

5. A piupo^td m i\ l)t‘ i('solv(d at any time before the 
(ominmiK ation oi iK acc(*ptan(‘e is 


Revocation of pro¬ 
posals and acceptances. 


oi 

(omi)lite as a^t^uisl the ])io])osal, but 
not at lei w aids. 

An K( ( (‘jitanei' m.iv be ]e\olv(‘d li an\ lime before the 
dmimunn ation oi tlu' ai ( epltUU e is eom])lete as against the 
a< c(*ptor, but not attei wauls 


\ p}OpOs«,S 1>V 1 SI lit la pot to si’l lll^ 1 (Mist to r» 

i* Mici'ts tin )nopo il In i litUi st nl ))^ ])osl 

\ nnj u vok( Ills pioposjil a jm\ tiuH bdoio oi at tin nrouitiit wfirii 
1> pots Ills ldl« 1 ot u( I piano but jioi ttuw eds 

i> HI n ovol'.i Ills if(i»>tini( il an^ tinu btaou oi al the uioiuoiit 
vvlnn tin Itllu (onmiunu nlni-c it ntulus \. but not afti iwaidw 

Revocation how made 6 A ])ioposal is revoked—* 

(1) h\ tin' communK atn>n oi notiie oi ri^Aoeation b\ 
the jnopasc'i to tht' othei part\ ; 

(2) by the lajtst' oi tlie time ])reseTibed in Midi jtroposul 

loi its aueptaiice oi if no time is so })ie.stribed, 
bv tlie lapse of a lenMonable time, without com- 
munieaiion of the acceptance; 

(3) by the failure of the «itceptor to fulfil a eomlition 

prei edent to ateeplance; or 
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(4) by the death or insanity of the proposer, if the fact 
of his death or insanity comes to the knowledge 
of (he acceptor before acceptance. 

Acceptance must be 7. In order to (jonvert a proposal 
absolute. promise, the acceptance must—- 

(!) be absolute agd unqualified; 

(2) be exjireiSsed in some usual and reasonable manner, 
unless the proposal prescribes tlie manner in 
which it 18 to be accepted. If the proposal pres- 
nibes a manner in which it is to be accepted, and 
' the acceiitaiice is not made in such manner, the 

proposer may, within a reasonable time after the 
acceptance is communicated to him, insist that 
liis proposal shall be accepted in the prescribed 
manner, and not otheiwise; but if he fails to do 
so, he accepts the acceptance. 

S. Performance of the conditions of a projiGsal, or tlie 
acceptance of any consideration for a 

Accaptance by per- reciiirocal iiromiso which may be 
ioxming conditions or ih i-ji a 

receiving consideration' oirered witi) a proposal, is an accept- 

an(‘e ot the proposal. 

9. In so far as the iiroposal or a(‘(‘ey)tan(‘e of anv promise 
is made in words, the promise is said 

Promises, express express. In so far as su(dl pro- 

and implied, i ^ i • 

posal or ac(‘eptance is made otherwise 

than in wwds, the piouiisc is said U) be implied. 


CHAPTER II. 

OF CONTRACTS, VOIDABLE CONTRACTS AND 
VOID AGREEMENTS 

10. All agreements are contracts if they are made by 
the free consent of parties competent 

What agreements contract, for a lawful considera- 

reconracs. with a lawful object, and 

are not hereby expressly declared to be void. 

Nothing herein contained shall affect any law in force in 
British India, and not hereby expressly repealed, by which 
any contract is required to ne mtde in writing or in the 
presepoe of witnesses, or of my law r«dating to the registration 
of docnments. 
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11 . —Every persoH is competent to contract who is o{ the 

age of majority accoiding to the law 
competent which he is stibject, and who is of 
* sound mind, and is not disqualified 

from contracting hy any law to which he is subject. 

12 . A person is said to be of sound mind for the purpose 

of making a contract, if at the time 

Whet U A sound mind when he makes it, he is capable of 
for the purposes of unnderstanding it and of forming a 

contracting. rational judgment as to its effect upon 

his interests. 

A person who is usually of unsound mind, but occasionally 
of sound mind, mcay make a contract when he is of sound 
mind. 

A person who is usually of sound mind, but occasionally 
of unsound mind, may not make a contract when he is of un¬ 
sound mind. 

lllustrationa 

(a) A pationt m a lunatic aavlurn, who \h at intcivalfe of Hound mind 
may contract diiuni? those intcnals 

(b) A sane man, who is delirious from fovei or who is drunk tliat 
he cannot undcintand the. teiruB of a contiact or form a lational judgment 
08 to it« eff(»ct on liib mteiists. cannot contiact whilst such delirium or 
diunkonnoss lasts 


13 Tw(> or nioie jiersons aie said to consent when they 
''Consent" defined. agree u})on the same thing in the same 
sense. 

"Free consent" defined 14. Consent is said to be free when 
it IS not caused by— 

(1) coercion, as defined in section lo, or 

(2) undue influence, as defined m section 16, or 
(^) fraud, as defined in section 17, or 

(4) misrepresentation, as defined in section 18, or 

(5) mistake subjei t to the provisions of sections 20, 21 

and 22. 


Consent is said to be so caused when it would not have 
been given but for the existence of such coercion, undue in¬ 
fluence, fraud, misrepresentation or mistake. 


15, ‘"Coercion’’ is the committing or threatening to com-* 

act forbidden by the Indian 
Coercion defined. unlawful detaiu- 

ing, or threatening to detain, any property, to the prejudice 
of any person whatever, with the intention of causing any 


person to enter into an agreement. 

—^Jt is immaterial whether the Indian penal \ 
Code IS or is not io the place where the coercion Ie 

employed. ^ 



I UP IM)J\N MUirAMir^b LAn 


V f !i hoaid Hii 1 Uf-lHli tlu In^li w n«! cnust^^ 1> to uit(i into 

nil I KiiiKut liA 111 uuouiitjii^ to tiiiuiiia’ iiitimul Uion nuiki t!u 

liuhm tk nul ( odt 

V lit i\\ 1 (k ^lu'- It loi ])u (li o (otljKl i( (nlviiiti 

V ln^ (mploM 1 (0( 1(1011 idtlioii 1 Ins ut is not nn ofiintc 1 >> the lav\ 

(f f ii_,l ind uid idlhoiuli stiiun '>(H» of 1 li( liulinn P( mil Coik \ is not 
111 lo (( il tin tmn wliui oi >1 ut wiic t ihe act w ib done 

16 (hi cotiij i J'' s<U(l io bt' iiidiK 0^1 by “uiulue m- 

,, " \^b(l(‘ Ili(^ 1 11 liinus stibsistui^ 

defined u®nce b(t\\(M'n ilu' pniiies ne stub th.it oiu* 

<>t Ihc jinl'ts Is ni ii jiosition to 
(lojiiHi.dt the \m 11 of Iho otlui .iitd tluii [lo^jtion to obi nn 

ciii luif.in .i(l\o\{] Ilu othoi 

{ 2 ) III imfiKnlu ind ^^lthoui ])i<uudi<< to tho ^oiieiahtv 
0 + the inuKiple, » ]HTson isdi(‘io*d to lie in n pobi' 

tion to donun lit ilu' will oi niotlui 

(d) wIku^ Ik holds i luil oi .ipjimnl .luthoiitv on ei 
tia oIIki 01 wilt It lu sl.imls in .i hdu(i,ii\ lo- 
I ition to I Ik oUk i , oi 

{()) wluMe Ik nnkr s o (onti.ni with i ])(‘ison whose 
I’Kiitd < i{)Kil\ 1 I niooiiii^ 01 j)<>i m Hunitl^^ 
iif1<‘(t(d bv n.mou oi i^e, illness, oi nient.il o" 
bvidiU disli(w> 

{\) AVh(‘i(‘ .1 ])« iscm will) Is in \ j^ositiou to douDiode the 
Will ol motht 1 mills jnl.i i loiilini with linn nnd tin 
ti.uis.ntion ipjn os on lh< fni of it in en tlK‘ lAidmii 
.iddintd to 111 uni oiisi ion ibli , (hi* buideii ol pio\in^ th.it 
si’i h lonti lit w .is not indmid ])\ tindae ni^ueiii e ^h.ill he 
noon tlie pi i son in .i position to doininate ilie will ot th‘ 
otlo T 

^o(lun<4 in this siih-sMiion sh.ill .dh'i t 1ht‘ pioNiMou^ oi 
scetuju 111 oi the Indiei E'idinn A* 1, 1S72 

JJl /‘'Oa/ow/s 


(n V Immjij: d\tn(td mom A lo Ins son, ]>, dinin'^ hi-^ 

Us coii 111 ol u olilfiiiis i)v misnsi oi iiaiinuil mliuinii, ..Tl)Oiid fioin 
B foi i oiitii unount than tlu sum diu in usiud ot 111 itdxuni \ 

(inpl<)\s undiK inlliuiut % 

ih) \ I innn inlt(l)l«d 1 )\ dist )s( oi is nidmid b\ 1 >% iidlii no 

<nu him (s his nudxul aiti rd im, to a''tit to jnn ii an iniKasWiaUh ann 

foi his jiiofiHsund s(ivK(s U cniplo\s unduL mfliKiico 

{< j \ bnUfj; in di bt lo U ihc mono Undii of his , i onti 

a fiisti lomi on tiiius mIikIi appous to be imionHCionabh It iicj, on B 
In pioM that till (ontoiit was not irnhuid hv imdnn influaict 
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Ut} A applif^f? iP a banlicr bn’ a loan a time when there ts 
enf'y 111 the money maiKet. 'riu' banker deelmuB to make tlu* loan except 
at an nnuBnally hiwh late of intoKNl. A reeoplK tin' loan on tluhc terms. i 
*nns IK n tian«aetion m tlie onlmaiy courst of hnniiii's;,. and the eontiaet ** 
H not niduei'd h\ nndno inninmeo. 


17. “Fraud’’ uumnn aiul iiuliidej^ any of tlu' following 

If*. j IX j connuitted by a party to -a (‘on- 

''Fraud' defined. j x i ^ , 

tract, or willi h\< coi)invaiu*(‘, or by 

lijs ageui, will) iutcut to dc(‘(n^e aiioilior [larty thereto f)r his 

agent, or to induce him to enter into the (oiitract: — 

(]) the suggestion as to a fact* or that wliicli is not truo 
by oiu* who does not believe it lo be true; 

(2) tlie a(‘ti\(' (onctndment of a tael by one having 
knowh'dge oi‘ beliid of tlie fact, 

fd) a ])iomi''(' made without unv iidcntioii of perform¬ 
ing it: 

(4) any otlu*! act fitted to decei\e; 

iA) any sucii act or omission as th(' hnv specially de¬ 
clares to b(‘ traudiibml. 


K t jfhnuftfon sileiU'e a.s to facts likidx t(, .effect the 

willingness of ji jierson to enter into a conn act is not fraud, 
unless (he circumstam (^s of tlu^ c<ise ari^ sindi that, regard 
b(ung had to them, it is tht' duty of the jn'i'son k(M‘ping silen(‘0 
<0 speak, or unless his ^ilen(‘^‘ is, in itscdi, I'Cpiivalent to 
speech. 


fIJti'- tiaflini s 


ill'' V --(lb. In .nnlton, tn P, Iioim^ wIihIi V h» unsunixl. 

\ -in n<»llinn to 15 aixiut tin Uoim - uiisoiukIih ss This aot Ir.oul 
on n 

[ii 15 is \'k danulilr' ui d has inst (‘omx oi Ihu', iho iidation 

Ik U(<n (h( i\ouUl mak< it \’k dut> to (til 15 ij the liursc is un* 

sOMlld 

(r) ]> Sins to A - “It ^oll do not (kn> it, 1 sliall assuiut' Unit tho horso 
n sound.’’ \ siivs nothniir lino. V’s sihaico is niiiiN.dnit to spi'ocli. 

(d) \ and P, hno^" ti.idi'is. nih i upon a conlMct A has pnvati^ in¬ 

formation a ('liamro m pij<c<i \^hl(h would alifoct IPy wiUingucys to pio 
<ei'd with tlu‘ contiMid \ n not bound to uifoim C. 

"Mi«r#pr©«6ntation" 18. “Misrepresentation’' means and 
defined. iiud tides— 

(1) the positive asseHion, in a inaiuur not tvarrauted 
by the information of the person making it, of 
that which is not tniCi though he bedieves it in 
be true; 
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(2) any breach of duty which, without intent to 
deceive, ^ains an advantage to the person com¬ 
mitting it, or any one claiming under him, by 
misleading another to his prejudice or to tho 
prejudice of any one claiming under him; 


(3) causing however innocently, a party to an agree¬ 
ment to make a mistake as to the substance of 
the thing which is the subject of the agreement* 

19. When consent to an agreement is caused by coercion, 
fraud or misrepresentation, the agree- 


i*re» >* coutract voidable at tb« 

mni. option ot the party whose consent was 

so caused. 


A party to a contract, whose consent was caused by fraud 
or misrepresentation, may, if he tliinks fit, insist that the 
contract shall be performed, and that he shall be put into th<» 
position in which he would have been if the representations 
made had been true. 


E.weption ,—If such consent was caused by misrepresenta¬ 
tion or by silence, fraudulent within the meaning of section 
17, the contract, nevertheless is not voidable, if the party 
whose consent was so (iiiised had the means of discovering tho 
truth with ordinary diligence. 

Explanation .—A fraud or misrepresenttition which did not 
ouuse the consent to a coiitratt of the party on whom such 
fraud was practised, or to whom such misrepresentation was 
made, does not render a contract voidable. 


Illustrations 


(a) intending to decuvo 15, falsely represents tiiat fiTe hundicd 

mannds of indigo are made annually at A h fac^ u j and thereby inducee B 
to buy the factory. The contract is voidable at the option of B 

(fo) A, by a misrepresentation, leads B enoiieously to believe thit five 
hundred maunds of indigo are made annually at A’s factory B examines 
the accounts of the factory, which show that only four hundred maunds of 
tndigo have been made After this B buys the factorj. The contract is 
tiot voidable on account of A’s misrepresentation. 

(<) A fraudulently infoims B that A’s estate la free from incumbrance. 
B thereupon buys the estate. The estate is subject to a mortgage. B may 
either avoid the contract, or may insist on its being carried out and the 
mortgage-debt redeemed. 

{(B B, having discovered a vein of ore on the estate of A. adopts meailfl 
to coneeah and does conceal, the existence of the ore from A. Through 
A’s Ignorance B is enabled to buy the estate' at an tmdervaliie. The con 
Iraci! k vdilahie at the option of A. 
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(e\ A i« to succeed to m estate at the death of B; B di^*/ 

Ci h&ym^ received inteliigence of B’s death, prevents the inteliiisesctc^ 
reachmer A, and thtts induces A to sell him his mtorest in the estate. Hie 
sale IS voidable at the option of A. 


19A. When consent to an agreement is caused by undue 
Power to sot asido influence, the agreeiiient is a contract 
oontraot induced by an«> voidable at. the optjon of the party 
duo influonoo. whose consent was so caused. 


Af^y such contract may be set aside either absolute^ or. 
if the party who was entitled to avoid it has received EHv 
benefit thereunder, upon such terms and conditions as to 
the Co\irt may seem just. 


lllustratiom. 

(a) A's son has forged B’s name to a promissory note. B, under tlireai 
of prosecuting A’s son obtains a bond from A for the .‘iraount of the forged 
not(\ If B sues on this bond, tlie Court may set the bond aside. 

(fc) A, a moneylender, advances Rs 100 to B, an agncultanst, aud» 
by undue innuenci*, induces B to execute a bond for Rs. 200 ^ith interest 
at 0 per cent, per month. The Court may set the bond chide, ordering B 
to repay the Us 100 with such interest as mny seem just. 

Agreement void where 20. Where both the parties to ail 
both- parties are under agreement are unnder mistake as to a 
mutake as to matter ol matter of fact essential to the agree-- 
ment, the agreement is void, 

Explanation .— An erroneous opinion as to the value of the 
thing whicdi forms tho subject-matter of the agreement is not 
io be deemed a mistake as to a matter of fact. 


Illustrations. 

(o) A agiees io sell to B a specific cargo of goods supposed to be on 
its way from England to Bombay. It turns out that, before the day of the 
bargain, the ship conveying the cargo had bf'On east away and the goods 
lost. Neither party was aware of tho facts, 'Ibe agreement is void. 

ih) A agrees to buy from B a certain horse It turns out that the horse 
was dead at the time of the bargain, though neither party was aware of 
the fact. The agreement is void, 

(c) A» b#mg entitled to an estate for the life of B, agrees to sell ft to 
C, B Wm dead at the time of the agrepment, but both parties 
ignorant <»f the Bast, The agremient is void, 
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21, A (cmtiad not voxflcible beeau‘^e A was rtiubcnl 1>y 
a iiust«ike a^ to any Itiw in toKe in 
mistake aft Biitisli India; but a nustako as to a 
lais not in toKc in Hniisli India lias 
tbe vime oftect <is a inistalvc o< la( t 

Aft^»i the establishment oi the hVderatnn (d India, tins 
seetlon iqiplies m lelation to (Vnti d A( ts made ioi a Fedeial- 
ed State is it i|)])li(‘s to Inis in loTie in i^iilish Indm 


ilhi tint I 

\ jin<l 1» mah a ((Utjul i nn’<<l on ih< < oiu )ih 1) Ini (luO i 
prtitunlflr IS hiHol l)^ tin Jiiflini J iw ol 1 niiilntnin tiu ninliut 

ih not \()iihM( 

22 A (ontiad is not \onl ibU muel\ Iniaiisi it \v.i> 
Contract cau ed by ^ lUsi d b\ om‘ oi tlo put its to it 
mistake of one party as bdiiji^ tmh i t inisl d t as to ,i m.ititn 
to mattei of fact yf { ,, j 

What considerations 23 1 lie ( onsoh r d n u oi objtti of 

and objects are lawful n( is !n\1ul. Ulihss - 

and what not 

jt is ioibnldi n bv law , oi 

IS of sU( h <1 n dull til It jn nnntt il H w onld dtdt ,d the 
piOMsioiis ot an\ law, oi 

Is tiaiiduhnt, ui 

iinohes oi impin'^ iOjim to ilu ptis<>n oi ]uo])miv ot 
aiiotlu'i; OT 

tin (d)Uii ni^nds it is inimoi d, oi oppostd to imbln 
poln \ 

In (Mill oi th(sf ( INI'S, i]i( «(msi(I( I ition oi olipu id in 
si^ieement is s iid to lx lud iw tnl a^>i( (tiieiil oi whidi 

tlu obj(M t OT ( oTisidi r n ion is nidiwtid \ouL 

JJlu itah m 

in V 1 Ids t) ^ ll Ins ]u> to \ lot KMMH) tupd llix 1> s luoniid 
to pu tin sum nl 10 000 lujuf i tin (oiim li iulmu hi Vs |uomis» to st ti 

thf liou fml Vs pjomiM to sill tlu luus< i Mi (oil's 1 iiihoi) (oi On 

piomjM, to I d Mu 10 000 i iiju s 1 hi si in ii\lil (ou i *i iilious 

(M ' uKmisfs. to })i\ H 1 (MM) lUjuis it tiu i ml of ^i\ nuiiiliH if ( 
vilio o\S(s tint sum to i» t uls to prt> it P picmisis 1< i nit tiiu to < 
If(Ouliiij: 1V ll( I tlu pfoMiisi ol < uli j» it> iM tlu (oi suh iJitioii ioi tlu 
piomisi of flu otlu 1 |,nl\ jiml tlu\ ii< Inwful loiisuli tutious 

(c) A pjonnsfs )oi i nit on muii jmjcl to Jum liy P to nmlvi {ford to 
P iho \ ilm of hiH ship il it m UKflvtf) on n (titaio lliii \ )* 

piomiBo is the fooKHlu itioo fo Ps pajiiiriit, ami ps piynunt ik t)u ton 
SKlriaOoii foi VK])iomist and ilnst^ aie lawful (opsidfiatiouM 
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{(1) A proraifies to maintain B’s rhjUl and B promiac'? ^to pay A 
t'npees yoaily for tho pinT<>st\ Hero th<j promise^ of cadi party i» tke eon** 
aidcraijon for the promiHC of the other paiiy. Tlicy ore lawful considerations, 

ic) A, B and C’ enter into mii agreement for the division among them 
of grains acquired, or to he uKiuircd, by tliem by fraud. The agreement 
is voici, as its oliject is unlawful. 

(/) A promises to obtain for B an employment in tlie public service# 
and B promises to pay 1,000 rupees to A. The agreement is void, ae the 
'Consideration for it is unlawful. 

iff) A, being agent fc»r a landed proprietor. Agrees for money, without the 
knowledge of his principal, to thlnin for B a lease of land belonging to his 
principal. The agreement between A and B is void, ais it implies a fraud by 
eonrealment by A, on his principal. 

f/i) A promises B to diop a prosecution which ho has instituted against 
15 for robbery, and B pioiniscH to restore tht‘ value of the things taken. The 
agreement is void, as its object is unlawful, 

(d A‘s odate is sold for arrears of revenue under the provisions of up Act 
al the 1M gislaluie. by which the detauUer is pri>hihit(H.l from purchasing tile 
(slate. B, upon an unoeist mdiiiL'- with A, becomes the purchaser, and 
to eouvey the estate to A upon ieeei\ui'-? iioiu him lire pvie<- whiidi B hag paid, 
^l*!ie agreenieiil is void, as t renders the transaetiou. in e(T(‘ct, a purchase by 
tile defanlh r, and would su deiiat the ohjtet of tlic law. 

(/^ .V, who Is B’-- mulvhtai. pjomises to e\ei(‘ise his intluouce, as su.'^h, 
With li 111 favour ol ('. and ( promises to p}i> 1.000 rupees to A. The agree- 
nu lit IS void, because it is numora!. 

(1) A i^grces to bt her daugliler to hire to B for (‘oncuhinage. The agree- 
iiu 111 1" void, Ix'ca’ise it is unmoral, though the Ittliim may not bo pniiishahlc 
nndu’ tbe Indian Pinal Codi. 


Void Aireements 


24. If .ni\ port (if 

Agreements void, if 
c onsiderations and ob¬ 
jects unlawful in part. 


u consideration for one or more 

or any one or any pari of any 
one of several considerations for a 
Bino'lc object, is umibiWfnl, ibe agree- 
nunil is void. 


JUufiiintton. 

A piotnisi's to s'ii|K‘rinteiid. op hdmlf of B, a legal maniifact iro of indigo, 
and an i]](»gal (ndlic in other artides. B promsios to pay to A n salary of 
10,000 rupi'es a yc‘H>v, 'I’lu agreement is void, the object of A’s prouiise and 
(be eonsidenUion for B's promise being in pftrt nnlowful. 

Agreement w^ithout 

consideration void un- 25, Au agreement made without 
less it is in writing and deration is void, unless— 

registered, 

32 
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(1) it is expresseil in writi»g and registered under the 
low for the time being in lorce for the registration of doeU- 
mente, and is made on account of natural love and 
between parties standing in a near relation to each otfeei, or 

(2) it is a promise to compensate, wholly or in pait, a 
person who has already voluntarily 
0r U A promise to com- done something for the promisor, or 
peneate for something something which the proinistu was 
legally compellable to do, or unless; 

(U) it is a promise, made in writing and signed by ihe 
person to be charged therewith, or by 
or is a promise to pay ]xis agent generally or specially autho- 
rized in that behalf, to pav wdiole or 
^ ^ in part a debt of wdjich the {lertiloi 

might have enforced payment but for the hiw toi the limita- 
tioii of suits. 


In any of these caNcs. suth an agreement is a ( ontru<‘t 
E.rphmafion 1.—Nothing in tins section shall aft'eci the 
validity, as betiveen the donor and donee, of any gilt actuallx 
made. 

K.rpla/infton 2.—An agieement to which the consent ot the 
promisor is freely given is not void mereU because the fonsi- 
deration is inadequate; but the madequticy oi the consuiera- 
tion may be taken nitu account by the (yonit lu detenuitung 
the question whether the consent of the pioinisoi was fieely 
given. 


lllu8(iation8. 

t 

(a) A pioiijjbe^, foi no (on^Kiciation, to give to b l.W Thi» 'h a 
void agic'tnient 

ih) A, foi natiiial love and affection, pioiuises to give his hon, B, Ks 1 OOt) 
A puts his pioinit-c to B into wilting and legiateia it TIin l^ a tontnir^t 

(r) A findw B s pm si, and gi\ts it to him B proimsos to give A !K Tid 
XluB 18 a coutiaet 

(d) A suppoils B’s infant son B piomit»es to pay As expenses in ho doing 
This 18 a contract 

(<) A owes B Rh. hut the debt is buned by tJif Limitation A(*{ A 

signs a written piomisc to pay B Rs. 500 on account of the debt. Tiub is a 
confraot, 

(/) A agrees to sell a hoise woith Rs, 1*000 for Rs. 10. A’s consent to tfie 
agreemeni was freely given. The agreement is a contract notwithstanding tiu> 
inadegnacy of thn consideration, 

ip) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A j^ibi his 

consent to the agreement was freely ^tven. 
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llie inadequacy of the comifleration is ft fact ^hich the Court shawli lidie 
into account in cqnf?idcting whether or not As consent was freely 
^ 26. Every agreement iii restraint of 

marriage of any person, otlieir tfeail 
a minor, is void. 


27, Every agreeinent by which any one is restrained from, 
- ^^ exercising a lawful profession, tratk 

of tr^ftdrvoid!^ business of any kind, is to that ex* 

tent void. 


E.r€<^ption 1.—One who sells the good-will of a businesi 
may agree with the buyer to refi^in 
Saying of agreement from carrying on a similar business. . 

ae.g*of wS goodwill specified looal limits, so long as 

is sold ; il‘« buyer, or any person derhfing title 

, to the good-will from him, carries on ; 

a like business Ihereiu : Provided that snch limits appe^ . 

the Court reasonable, regard being had to tbe'nattucfr of 
business. ■ ■ ■■■ 

Except in n.'t 2 <md d.-Repealed by Aei IX of 1932, 

28. Every agreement, by which auv party thereto is re^|s;| 

Agreements in res- almlutely from enforcing' 

traint of lega) proceed- rights under 01 in respect of any con- 
ings void. tract, by the usual legal proceedings 

. . . . ordinary tribunals, or which 

innits the tune within which he may thus enforce his ririits, 

IS void to tlial extent. ' " 


liJTepiion 1.—This section shall not render illegal a con*' 

^ by which two or more persons 

refer questionr“tha°t dispute which may 

have already arisen. anse oetween them in respect of any 
! + 1 i X- or class of .subjects shall l>e 

n I. t and that only the amount awarded in , 

so' referred '*^”"” ^'^coverable in respect of the dispute 


*ll'Acw. such a contract has been made, a suit may he 

Suits barred by such hrouyht for its specific performance, 
contracts. and if a suit, other than for such 

specific performance, or for the re¬ 
covery of the amount so awarded, u brought by (me party to 
such contract against any other such party in respect of my 
subject which they have so agreed to refer, the edstence p/■ 
such contract shall be a bar to the suit. 


♦The second clause of Enception 1 (s. 28) is r^led by the Specific Keiietl 
Act. 1877 (t of 1877), s. 2 A 8ch„ throughout British India. The danse js, 
however, printed here in italics, because the eontract Act is tn ftnute i® edr! 
tain Scheduled Dissricts to whidi the Specific Belief Act Assa'Aiyfy 
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raiet quastions that 
kava aliaady aiiaen. 


E^hhmation 2.—Nor shall this section render illegal any 
contract in writing, by whi(‘h two or 
Saving of contract to more })er8ons agree to refer to arbitra* 
iion any question between them which 
lias already arisen, or affect any provh 
sion of any law in force for tlie time being as to referenties to 
arbitration. 

^ 29. Agreements, the meaning of 

Agroements void for certain, or capable of 

being made (‘ertain, are void. 


uneartainty. 


iUu»Uaftohs, 

{a) A agiees to sell to t> “a hnrulied tonn ot oil ” Thou* notUinj- what¬ 
ever to rthow v\liat hind of oil \va«- intended The aja’^ement is \oid lor un- 
oortainty 

(b) A agraes to sell to fl one bundled ton*, ol oil of a apetMluHl d»‘sciiption, 
known as an article of commerce Time no iinceitaint.c hen* to make the 
agreement void. 

ic) A, who IS a denlei in cwomntoil onlj. agiees to sell to P “one him 
dred tons <rf oil ” The natuie of W trade affords an nulieation of the mem- 
ing of the woids, and A lias (*nteied int(> a eontiaet loi lln snh of oiu linn- 
dred Ions of coroanut-oil 

{d) A agrees to sell to P "all tlu gram in iu\ gi,>ii!ii> at Pumnigu ’’ 
There is no uneertamt'^ h« u to maki the aj.'mnient \(n ! 

(e) A ac,iee^ to sdl to H "one thousand niaiiud'- of nie at n jiiKi to la 
ffxed hv As the piue is (apahle home; nuul( an m. tin u is no nmu 

tainty here to make* the aHieeinc'ii^ \oi(l 

(/) A a^vei's to sell to P "ni\ vhit'* hois( joi npxis tut hmnlitd or lupan 
om thousand" 'rhoie is nothmv l(> show wlmh ot tin two rnices wss to hi 
given. TJie aLrictnieiil i*- void 


30. Agrecuiciits b\ w.i\ oi wagoj nre \()ul; and no suit 

Agreements by way recev,.rino. ,n.v- 

of v/ager void. 


result ot any game 
wager is m<ide. 

Tills section sliall 


tiling rilleged to be won on any Avager, 
or entrusted to any ficrson <o abide the 
or olliei un<*ertain e\eni on wliicli an\ 


Exception in favour 
of certain prizes for 
horse-racing. 


value 


not be di^emed to render unlaw! ul a 
sulisi'ilptioii, or (oniribution or agree¬ 
ment to subscribi* or » outribui(‘, made 
or entered into for or toward any 
, f X. nr sum ol money, of the 

or amount of five liumlred rupees or iipAvards to be 
liwuidwl to tlio vyiiitier or rvinners of smy horse-race. 

iNothms iti this section shall he deemed to legalize any 

Sectloa 264A of the connected with horse- 

Indiain Penal Code not l -^^t'tng, to which the proAUHioilS of 
affected. se<‘tion 294A of the Indian 3Penal 

Code tipply. 
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CHAPTER Til. ^ 

OF CONTINGENT CONTRACTS 

31, A “coDtiiigOTit contiiUP’ is a contract to do or not 

^ to do soiuotlmig, it Nome eveiiC colla- 

'^Conimgcnt contract ^ i i V i i a 

defined, teral (o (Oiitriut. doch or docs not 

liap])cii. 

Jllubiiation. 

\ MMiOads to ])\\ iU 10,()0<) il BV lioiihf Is hiinit TJjib iis a contiyc 
gdit c-outnuH 

32. (yontingeot fontracts to do 
Inforcement of con- or iK)t to do anything if an uncertain 
tulure p-.Dt bappe«K cannot he en- 
forced by law unle^^s and until that 
j » event ha^ hap])eued. 

^ it the eveni becomes impossible such »„ontraets become 


llhstrai ons. 

iii< K idhIxs , will) ]( 1,1 l)iiy n\ )i(>,st il A cuivnw C, This 

..iiaiot l» by „,„1 (. ,1,^^, ],{ct)iiie 

(i/) \ mak<. „ <o.i(r-«rt «,tl, li |„ „.ll a hoi..> U, 1! at a specified price,' jf 
( ■ to who,,, the hoi.,, has iK-en offeied. icf.ihis to buy him. The contract can¬ 
not be H'litoic,..! I,j „„d (. 

(') A coiiliacN to J»»y Jt a sum of money when B marries C. C dies with¬ 
out heinir to B The conliact la-conica xoid 

33. Coiilingent toiitracts to do or not to do anything if 

Bnforcemwnt of con- j'" f'lturc event does not 

tracts contingent on an ' all be euforeed when the 

event not happening. happening* of that event be(*omes im- 
posNible, sUk) not bef(»re. 

IUu»tiation 

‘Vr" T'"'" ’>«* The 

rlop ^ sunk ilu .outract can be enforced when the dap sink. 

34.. If the future evenf on which a eoulract is contingent 
IN tlie way in which :»jierson will act a« 
an nnsj)e,.ified time, the event shall be 
fonsideretl to become impossible when 
«uch jiersoii does anything whifh 
readers it impossible that be should so 
af t wlltm any definite time, or other¬ 
wise than under furtlier contingencies. 


When «vent on which 
caatfttJt is contingent 
-L* «e®med impos- 
ii it is tlie future 
of a living 

pmmom. 



502 


THE INDIAN MERCANTILE LAW 


IVuifttrafion 

A agiees to pH> B n snui moiuy if B imaiucs C 
C marneH ]) Tbo luaiiiaRi uC B to C nuist now be (onsidnea irapowblo, 
aUbouffb it IS possibb that D niaA die find that C may u^tel\^^^lds maiij H 


CoBtiufteut tontrcuts to do or not to do anvtliinj? if a 
spot ified nncortaui event happens 
within 4 i fixed time beeoine void if, at 
the ex]»iratioii ot the time fixed, such 
e\ent has nut happened, or it, before 
the time fixed, such event becomes 
irn]K)ssible. 


35. 


When contracts be- 
«3ome void which are 
contingent on happen¬ 
ing of specified event 
within fixed time. 


(^outiii^yent oontraets to do or not to do uin thing, it a speci¬ 
fied unceitain event does not happen 
within a fixed time may be enforced 
by law when the time fixed has expir¬ 
ed and such event has not Imppened, 
or, betore the time fixed has expired, 
it it becomes certain that such event 
will not happen. 


Wh^a contracts may 
l»i»^fofcod which arc 
contingent on specified 
event not happening 
within fixed time. 


lUmtiations 


(a) A pioriiines to pa> !» a sum of mon(v if i ((rtain "hip Ktiiui^ witlim 
H yon Tht aininuf may bo oiifoitul if tho ship Ktunis uithm thi \ou, and 
Iw^foiius \oid if tlio ship js muni withm tho ^^al 

ih) A pioinisos to piu li a sum ot mom‘\ it a (oitiuti nhip <ht=? not rftnin 
withm a voai Th( contnut ma\ )>o (ufouod if tho ship den^ not lotuiri \Aith 
in thr vom oi ifi Imint within tho yoai 

36. Contingent agreements to do or not to do anything, 
it ail impossible event happens, are 
Agreements contin- void, whether the iippussibility of the 
©wmsvoid event is known oi not to ihe parties 

to the agreement at the time when it 
is made. 

Illustiations, 

(a) A asrioo^ to pay 1) 1,000 lupcos if two bti us'ht hat« whonld <nclo«;c i 
fvpaw The agioojm''nt is void 

ib} A agrees to pay B 1,000 lupoos if B will many A s dnifflitoi C C 
(,{o«d at the time ot tho agifoment Tho agiocmont is void 



COIfTaACT Ai'T J 503 

CHAPTEK lY. 

OF THE PERFORMANCE OF CONTRACTS 
Contracts which must be performed 


37. The parties to a contract must either perform, or offer 
lo peiiorm their respective promises. 
Obligation oi parties performance is dispensed 

to contracts. excused under the provisions 

o{ this Act, or of any other law. 

Promises bind the representatives of the promisors in rase 
ot the death of such promisors before performance, unless 9- 
conii.try intention appears from tbe contract. 


r*) \ promi«;ps to dtncr j?oodh to B on a ceitRia day on payment <»f 
IN 14W0 A di£»s belore that day. A’s representatives tire lioiind to deliver 
tlie jcroods to B, and B is bound to pay the lls. 1,000 to A’s reptfesentativ^ia, 

i) \ promih€‘-s to paint a picture foi B by a certain day» at a 
pii(» K dies before tlie da>. The eontiact (iinnot be enfoned either by A*0 
iepu^< niatives or by B 

38. Where a promisor ha«i made an olter of perfortnanoe 

EHect of refusal to promise, and the offer has no* ^ 

accept offer of perfor- accepted, tlie promisor 18 UOt resh 

mance. poiisible for nou-p€*rformance^ nol* 

docs lie tliereby lose bis rig'ht^ under the contract. 

Kvery such offer must fulfil the following* conditions:— ^ 

(1) i1 must be un(‘onditional: 

(2) it must be made at a proper time and place, and 

under sm h circumstances that the person to 
wlicmi it is made niay have a reasonable Opp0t- 
tunity of ascertainino* that the person fey whom 
, it is made is abU and willing there and then to 

do tbe whole ol wdiat lie is bound by his promise 
to do: 

(d) if the offer is an offer to deliver anything to the 
])roi)n«Jee the promisee must have a reasonable 
opportunity of seemg that the thing offered is 
tbe thing whicli the promisor is bound by bi$ 
promise to delivei. 

An offer to one of several joint promises has the same 
<‘onse4|uences as an offer to all ot them. ’ 
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>u 

\ ifjiiliaa to il« livi > i(» ]> it Ills wai housi cn tin first Maith 1H7) 300 
of (otton of a paiiitulai i)uaht\ Id oiclii to milt in offti of a ptil >Hu 
jauct tiu ilKct stHKil n tins sKtuni V imwt Ididq: tlie (otton to Lis 
i'\saiehoas(, on the appointul iliv mulu smh ciumnstands that B mij hdM a 
lotteonaUli oiipoitmuty of sitishnirt himsiU lint tbo thing offiud cotton it 
|the cpiahty lontiadod for imi tint tli<ic lu 100 biks 

I lien 0 ])aiiy to a lonii.Ht Jias ufu^OlI to jicifonn, 

I 01 disabled hinistdi from i)erfoimiii<‘, 

j Ifect of refusal of pioiiuse in its ev^'tiretv, the ]»io 

««7whoUv “■ ‘V l‘»* ^ the . ,mti., (, 

i unless lie has signified b\ \\oi(ls oi 

jCoiiduit, Ills .H ijuiesc encc in it^ c outnmaui t. 

IUksI laltoiis 

^ («) ^ a snigci tnUis into i contiact \ ith Iv tfu m imicsti ol i tlintn 
to sing at hiH thcitif t>vo nights in (\n ^^uk dining the next two months 
and B tiigagtH to pi> hci 1(K) inpccs ioi i n ii night h pti foiniam i On th< 

snth night \ wilfullj ahsmts iuisdi fiom the tliuilu B is at libeitv to jmt 

an end to the eonti icl 

ib) \ 1 singci fnteis into i conli ict with B the managti of a ihe itn 

to mg at hib theatie Uo nights m tvdv wedv duiiiig the next two mouths 

and B engages to pay hei it the i itv ol 100 lupus foi eoih night On tlm 

^ sixth mght A wilfilly uh^ents hubtif With tin assint of B A sm^s on iln 

Peventh night B has sigmtied his aeij iitsetnci in In (ontiniiand of the ron 
tiaet, and cannot now put an end to t but is intitlcd to compensation loi tin 

I damage suHianietJ by him thiougli A s faiUuG o sing on the sixth night 

By whom Cootracts must be performed. 

I 40 If it ajipeais fioin tile natuie of the case lhal it was 

P«Mon by whom pro. ^1“* «f th. parties to any 

mine ii to be performed. that any nunmse loutained 

. ift li rtliould be peitonned by the pin- 

misor liiinselt, sudi jiroinise must be peitonned b\ the pio- 
imsor. In otbei <ases, (be pioinisoi oi lus lepieseui ifp es 
may einjilox a (ompetent peisou to peitoim it 

IllusUattons, 

(a) i piomiMb to piy B a Mum ol raoiu’i i may peifoim this pioniiM, 
ejiher bj pej'sonalh paving fbc luomy to U oi by (aiibing it to b( paul (o B 
by aiioUier, and, if i diva bdoic tht time appomtid for payment lus itpio 
SentBtivpi, must perform the pionust m tmplov souk piopir ptison to do ao 
W A piomisw to paint a pictuu. foi 15 \ umsl puform this 

persemally 
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Eifect of accepting 
peifomance from third 
person. 


42. 


misors _^__ 

polled to perform. 


41 When 4 i pnmu^i*e a(‘Ct‘])is ptrr- 
f'ui-jnanco ol'tlu* promise fnuii a ihird 
])ar^on, 1 m' t an not ailerwards 
it a^ain^t tlie promisor 

W lien two or iiioie poisons have made a joint promise, 
p. , . . then unless a (’ontrary inientiou ai)- 

liabilities. Jie.ns by the eoutraet, all suck ]»ersons, 

during thtdr joint lives, and alter the 
death of any of tliem, Jiis repiestntative jointly W'ith the snr- 
vivor, or <nivivors, ^ind after the death of the last survivor, 
the re))resentathes of all jointU . niu'^t fulfil the promise. 

43. W lieu two or more persons make a joint promise, the 
l>n>uiiM‘e nmv, in the abseiu'e of e^- 
ny one of joint pro- jiiess a<>ieement to the eontrarv, com- 
may e com- more] of sucli joint 

piomisors to jieiform the whole of the 
liioinise. 

K.ich I't two or imne joint promisors may compel every 
Each promisor may imomisor to contribute 

compel contribution. e(|Uallv' with himself to the iierforiD" 

4 ,.^ <d' the piomise, unless a contrary 

iiitention a]>j)ear> from the contract. ^ 

it any one ot two or more joint promisors makes default 
in such contribiiliou, the remaininfj^ 
joint promisois must bear the loss 
aiisino- trom such default in equal 

E^plaunhon.-Soiliinn: in il.is seciiou shall prevent a 
M refy from re.-(nenu- iron, his prineipal. p.nments ina.le by 
I. suiety on helialt ot the pnn. ipal, or enlitle the principal 

ma,irhV’tiu“lii,"Sp!/i;'’“ V-oy^nenU 


Sharing of loss by de- 
fault in contribution. 


lUusttaiiotn. 

y P’oirovo pay ]) ».(|«o nipccs. D ,ompoJ 

iithcr A or B or B or (' to pm hiiii ;i.00P imwis 

(M A, B iind (' joinllj pioiiiiM- to pay J) lli,. Mim of »,(IOO rupees. (' coin 

ujinlf of hm dcbl.. C ,s cut.llcd to recuye m lupw. from A’b estate, and 
nipeos from fi. 

(<•> A, B ami (' aie umiei a p.mt piom.so to pay 1) S.OOO rupees. (' i, un- 
'>'>le to pay nnytlnuR. and V is con.peHisl to pay the uhole. A is o.ititlci! to 
Ki-em 1,500 rupees tion. B 

Id) A, 1! aiiil (■ are uml.u a joint piomiae to pay D 3,000 lunoes, A and B 

whi^ tho 

hole they gjo oiitalod to rcrovor it froiu 0. 
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44. Where two or more ])eTsoi]iH Lave made a joint proniise^ 

r release of one of smdi joint })roirut?ors. 
onfioiBtprowi^® ° *»■>' il'e promisee does not discliarj^e the 

other Kunt promisor or joint pro- 
neither doe^ it fiee the joint pioniisor bo releaBed fiom 
iev]»onsibilit\ to tlie orher joint promisor or joint promisors. 

45, When a person has made a piomise to two or more 

Devolution of joint ’ ^''7’ 

righu. inlentiou apjitMi's from the eontraet^ 

the iipht to < laim pertormance rests, 
us ]>etween him and th^nn, with them, during* their joint lives, 
an<!, after the death of an> ot them, with tlie representative 
ot Bueli deeeaBed person jointly with the survivor or simivors, 
andt a tier the death ot the las< survivor, with the represen t*a- 
tivev ot all jointly. 


flittsfiation 

4, jn oonsidetation of 5,006 iupc#‘a Vnt to him b\ B and C, proiniscb B and 
C jointly to repay them that sum vnth inteiest on a day specified dies. 
Th« ntrht to claim pciloimams^ with B’s leprestntatise jonith with V 
dm 114 life, ami afni tlu dcnlh of C with the Hpi(S(ntatnc <4 of B and C 
joinfb. 


Time and plaoe for performance 


Time for performance 
of promise where no 
application is to be 
made and no time is 
specified. 


46 Where, In the eontract, a firo- 
misoi is to perform his promise with¬ 
out ap])li< «itiou by tlu jmmiisee, and 
no time for jierfornuuH e is sjieeified, 
thf engagement must be peiformed 
within a leasonable time, 
question ‘‘wjiat is a reasoimble time” 
1'^. J?i ea(*}i ])aiii(u] ir < a^e, u fjuesiiou oi fa(*t. 

47. AA'hen a promise is to be ]ierfoimed on a tetlain d<iy, 
ami the pioinisoi has undertaken to 
perfonn it witliout njiplieation by ibe 
piomisee, the promisor may jieiform 
li at any time (lining the usual hoiiiv 
V of buBiness on sueh day and at tin 

])ia(e at whieli ihe promise ought to be performed. 

lUusiiation 

A KocKls ,,i Ji's «a,ohousf. oo tlie first -Iunnary On the 

m A kings the i^ockIs to fU wairhmiue, hui after the ngntil hour for e\mm 
* d they arc not received. A has not peiformod his promise. 


Time and place for 
performance of promise 
on certain day and no 
application to be made. 
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46. When a proniiHc is to be performed on a certuin day* 
• iUid the ])r()inisor lias not nudertoken 
Applicttion for p«r- io perfoiin it without npiilieation by 
fomance on certaia day flie pioinisee, it is duty ot the promiftf^e 
1 ®®! ** **^®***** io appl> toi ])eTt(U'iuanee at a proper 

* ^ ' ])lace and uithin the usual hours of 

business. 

Erplmuifion .—The question ‘Sihat is a proper time and 
pl.H e” is, in each paiticuLu caise, a ciue*-tiou of fact. 

49. When a promise is to be performed without apjdica- 
ticui by the promisee, and no place is 
fixed for the ])erlonnauce of it, it is 
the jiromisor to ap])ly to the promisee 
to ap])ont a I'easouable place for the 
lierfonuance ot the promise, and to 
f)erform it at such place. 

lllu^tiatton 

4 uiaWadves to tlcli\or a thoiisaial maunfU of jute to P» on a fixed (lay. 

\ ornst apply to U to appoint a leai^onublo place foi* the purpose of reeeivinis 

U. i)ii mast deliver it io iuin at such place 

Performance in manner The peifoimauee of any pro- 

or at time prescribed mise may be made in any manner, or 
or sanctioned by pro* any time whith tlie promisee pres- 
(‘iibes or sanctions. 

o) n owes A ‘iXKXl lupcKH A tlihuos H to pa\ tin amount to \ a account 

Mith a banker J{, who ak> banks with ( , oultus tlio amount to be traria- 

b umI ijoni Ins iicixuini to \s (ledit and tliib ib dune bj C Afterwards, and 

b<i(t]( \ knowfc. of tin tiansfn, (' fails 'fla u has been ,i j^ood pajincnt by B, 

(i>} A ami B an uiutu.illv nuubtid \ and B biUh an account b> Setting 
oil item against inothu end B jiax*. \ the haiaiue lonnd to l>e due 
ifom him upon siidi satliuunt Tins .mioiints to a pnuunt In \ and B 
nit-Mliulv, of Uu Minis whuh they own) to taih tiHu i 

{() V owts B li.OtK) iiipiHs B adipts Noiue of \ >- goods lu deduction of 

the d< bt llu diJi\vn of the op^l^^t'^ as a put pa;jint[it 

V do'^ius B who osms him Ks ItWJ, to btiul lum a note for Rs lOD 
b\ p.Kt TIh (hht IS disihegid is M»on as B i»uts int(j the post a lettci ecHi- 
t ^nnn^ the note duh additsstd to V 


Place for performance 
nf promise where no 
application to be made 
and no plica fixed for 
performance. 


Performance of Reciprocal Promises. 

'>1. When <» (oiitvoct coiiMsts of reci]mHni ]>romises to bei 
Promisor not bound simultaneously periormed, no jiromisot 
to perform* unless reel- need perfoim liis promise unless the 

in ro.nly nnd vdllmg to jw- 
tonn his reciproca] promise. 
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JUmtiaUoHh 


(a) 4 and h coniiact that 4 shall thhvti £>oo(la to* 13 to be paid fo bat 
B on (kiiv<n 

■\ ntti jat (bli\H till *.ools uni B i" u nl\ ind willing to pn foi 
the tt,oods on Jilnua ^ 

b nted not pa^ joj tb ^(kkK nnUss V n u idj ni] wilhn to hhvii 

till in on pal mint 

ib) V and 13 toniinit lint \ shill dtlnii ^ools to H it a piue to bo 
paid bv nivtilnnnti- Iht hist instdin nt to bi paid on diluaj 

\ ncul not dilixif nnh^s i> m n nlj ml willing to p i\ tin (ii t insla) 
merit no diln^n 

f iMid not piv tin lir^t inst iliin nt mili'iS \ is iui<i> ml wjihi to 
ihluti tlu -,oo<ls on jinnitnt of thi hl^^ instilnnut 


52 AVLeie the uidu in w iu< li pioinise'^ tit t<> 

i)(* peiioiined is p\])iessi\ fixed hv the 
(oiitint, tL<\ sit.ill he jteifoinitd in 
lint oidei , .iml 'wltue the oidn is not 
e\])resslv fixed hy tin (onti.nt, ^hey slnll he ])e!i()nnul lu 
that oidei ^^hl(h the intiue ol the tiiiis.ution leqiurt's 


Order of performance 
of reciprocal promises 


{a) \ au<l B lontiait tint V shall huilil n Iioum loi r3 at a Hm I puii 
\s pioinist to build tin houst must bi pnfonnul befoio Ba jooinisi to pay 
foi it 

ib) *V and B (oiitout tint 4 "hall make over bis stock in trade to B it 
a fi\<:d pint and H piouiNis to gm soiiniU ioi the piyinent of tiie money 
4 piumise ined not be pnioimtd niitil the stcmitv is given, foi tlu natuie 
ot Ihi iiaiisution in)un s that 4 slu uld ha\t senility hr foie ho dtlnu up 
his fefotk 

53 AVheii a (outi.ut (ontaiiis letipiotal ])ioini&es ind 
one ]mit> to the toiitiatt jneAents the 
Liability of party pre- other fioin peitormiii^ his piomist the 

ventiii* eveat on which ...uti.Ht boi.lines MiicL.ble at ilie on- 

contract it to take . , ,, . ^ ^ , V 

tion oi the p«iit\ so pie\ented, atid he 

IS enttled to compensation fioiu the 
otbei p.uty ioi any loss \\huh he may sustain in roubtnjiume 
of the non iieiloimaine of the umtiait 

*- 

Ilhf t)(ltU)K 


4 'Uld 13 roninit tint B shill txuuti nitoin woik loi 4 fin a tli injud 
nij)€is B is n ah md willni^ to i \n uh Mu woik iuohIiukK but 4 pit 
vnits him fioin dojn«^ ^so I In lontiact is voidubh at the option of I’ and, 
if he chits to ifsciiid it hi n nitiiUd to umei Born A (Oiripciisatu n loi 
an% loss wbiih lu li n inunud hy it non pcifoimante 
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54. When a contract (‘ousisis of recipicK al promiws, such 
that (»ne of them cuuiiot be perfotnted, 
or tluit its j)ertorinan(‘e cannot be 
claimed till the other has been per¬ 
formed, and the promisor of the x^ro- 
inise last mentioned fails to x^erform 
it, such promisor cannot claim the 
performance of the recix)rocal promisej 
and must make compensation to the other party to the con¬ 
tract for any loss which such otlier party may sustain by the 
iioi.-])erformiince of the contrac*!. 


E^ect of default at to 
that promito which 
should he first perfonn- 
ed in contract consist¬ 
ing of reciprocal pro¬ 
mises. 


llluatiattonfi 


ia} A hirrs sliip id iatc ui and con\ey, iioiu Calcuttn to the Mauritius, 
a (ju^o to d(' pro\i(led by A, D leteuinj; a certain fieight Coi its (onveyance. 
\ dd{is not piovide an\ eaiRd for ihe nhip A oinriot daim the performance 
ITs promise, and mast nmlo* compensation to H for ibe lobs wluca H 
t.nins by ihe non peifoimaiK' of the eontiact 

{h) A eonlnuth vMth f> t(» (vecute ccit.uii buiidePs woik for a ^i\ed price, 
15 siipphinji: the hcalloldiiiD: ami timbtr ne(<ssai> foi ihe woik. B refuses to 
fuimsh any sc,ifToldiii^^ oi iimbei, and tlu uoik cannot lie (xecuted A need 
not <.'('( ate tlie woik, and 15 is hound to make coinpousalion to A Cor any hm 
nuiwd to lint, 1)\ ilu' noTi*p(ilonname oi the eont'act 

k) V (oniiads \Mih B to d( hviM to iuin. at a sp(eified iirice, teituin nier- 
fhandim on board a slop wIhcIi lannoi iui\e loi a inonili, and B etigages to 
1 ) n loi Ihe ineic [)imiisa ^Mthm i weel fiom iln datt of the contract does 
ii(d ])i\ within till* v\ed\ Vs pkuum to dutvd ne«*d not be pirformed. and 
1> miKt mike {'ompuisafurn 

<d) V pionnv(s i’ to sell iiiin om liumlKd bales ol im k bandise. to ht 
fleiivtiod m \l dm and V> ]>iomi-(s V to pa> foi tluni \^lthln a month A 
fines mil tlflism u(o)dini? to Ins piomi'^e li s pioinise to pa> nt''d not he 
pnioiiii»<l, and \ iinisi inaKf coinpt nsatifni 


Effect of failure to 
perform at fixed time 
in contract in which 
time is essential. 


55. WluMi j [mrty to n control 1 pToiuiscs io do a certain 
llmio .,t Ol Iietoic n spcidbcd lime, or 
(VI lain thin Os nt or bcfoif^ sf>ecifif<l 
lunc'', and tails io do any siiidi tiling 
a1 or htdorc the specified time, the 
conijait, or so nun ]i of it as has not 
been pintoiiniMl, becomes voidable at ihe option of the pro- 
misei^ it the intimtion of ihe parties was that time should be 
ot the csstuK'C ot the contiMit. 

If it was not the intention of the parties that time should 
be of tlie essence of the contract, the 
contract does wot become voidable by 
the failure to do sucli thinpr at or be¬ 
fore the specified time; but the pi*Or 


Effect of such failure 
wfaea time is not 
essential. 



510 


THE IKOI.43ff MEECAIfTlLE LAW 


niisee is entitled to ooinpeiiftatiou from tke promisor for any 
loss occasioned to him by such failure. 


If, in case of a contract voidable on account of the pro¬ 
misor’s failure to perform his promise 
■Bleei ef ac«eptanec ,,t fjjp tijne afrreen, the promisee ac- 
<e])ts performance of such promise at 
any time other than that agreed, the 
promisee cannot claim coiupeusatiou 
for any loss occasioned by tlie non-periormance of the promise 
at the time agreed, unless, at the time of such acceptance, he 
gives notice to the piomisor of his intention to do so. 


of ptr|i»miaiice at time 
atiker tiuin that agreed 


Agreement to do im- 56* Agreemeni io do iin act iai- 
pottible ac^ pu^^ibii* iu itself is void. 


A contract to dod an act which after the < ontract is made, 
1 km oincs inipossihle, or, hy reason of 
Contract to do act some event which the promisor could 
afterwards becoming not imwcuf, unlawful, he(K)ines void 

impossible or unlawful. \\h(‘n the aci hecorues impossible or 

unlawful. 


Wlieie one pei^on lias juomisod to do somtdhiuj^ wdiich lie 
knew, or, with reasonable diligence, 
Compensation for loss might have knowm, and which the 
through Bon-perform- iiumiisee did not know to be iinpO'>« 

be impossible or unlaw- unlawful, such promisoi must 

fttl. mtike compensation to such promisee 

tor any loss wliicli such promisee '^us- 
taiUvS through tlie noii-perturmam e of the ])romisp. 


(a) A agu'os with B to ilis(o\(i tiva^uu' hv magic. The agiecment i 
vokI, 

d/} A aa<l B conti.ul to nom> ea(‘h othtr Before the time fixed for tlu 
maiii.ige, A goes mad. The umtiact becomes \oid. 

(0 A coatiact', to raaii> Pn being aheady inairied to C, and being for 
bidden by the law to whuh lie is subject to practise polygamy. A must mil<t 
earnpensation to B for the loss caustMl to her by the non-perfoimancc of hi 
promibe. 

(d) A contiacts to take in caigo foi B at a foreign port. A's Qovemmon 
afterwards declaies war against tlie country in which the port »s situated 
The contract becomes void when war is declared, 

(c) A contiacts to act at a theatre for six months in consideration of 
Bnln paid in advance by B, On several occasions A is too ill to aci Th 
contract tfO act on those occasions becomes void. 
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57. Wlwjre persons reciprocally promise, firstly, to 4o 
ceitaiu things which are legal, {tad, 
betondl:^, under specified circuinStances* 
to do certain other tilings whnh are 
illegal, the first set of promises is a 
contract, but the second is a void agreement. 

lUmUaUoti 

K and B a^ioc tint A sihall sell B a houw foi 10,000 iUjHes, but tint, 
i{ H it as a ifaixiblmg house, he nhall pay A 50 000 inpeeb foi it 

Tlh hist Sit of itdpiotal piomists, to sell tht house a ad lo pty 

10,000 luptch icu it, jh a coutiut 

'J Uf stfoiid htt is foi an iinlawrul ohject, nauuly, that B may use tho 
houst as ii gimbiiug hoiiM and m a \oid agitemtrii 

58 In the tasie of an alteindtive piomise, one branok 
Alternative promise wknli is legal and the other illegal, 

one branch being il- the legal biancli alone ran be enforced, 

legal. 

lUuffttaliou 


leeiproeal ^rnniiifi to 
4 o tbingi legal, oho 
Other tttmgi illegal. 


A nui B ag a that \ ^inll 1 000 lupois, foi wliuh B shall aftnwauh 
dtinf] to A (itlui iKt 01 smvi^<?kd opnmi 

IliJh 1 " i \ ihd cf'iitiut lo dtlivti iKU and \oid igmincnt Ps to the 


opiuui 


Appropriation of payments* 

(lebtoT, oning se^e^al disimft dc^bts io one 
poison, makes a iic^yinont to him, 
eithei with express intimation, oi 
luidei < ir( unistain es implying that 
the jiAivnieiit is to be applied to the 
disehuige oi some paitniilar debt, the p^nment, if accepted,, 
must be applied aKordmgly. 


59 Wheie j 

Application of 
ment where debt to he 
discharged it indicated. 


IlUt'ittaUon’i 


(a) \ CAMS B among oihd dobt^-, 1 000 luptts upon a piomis^^ry 
uliith ialls (lu( on tlie hist lunc lit owos B no olhci dtbfe of that amount 
On tilt Inst luiH 4 pa>B to B 1,000 luputH The payment h to be applied to 
the disthaigo of tho piomisssoiv note 

(h) A to B amonp; othei dtbtb, tht sum of 567 rupees B rites to 
A and demands payment of this Bum A sends to B 567 rupees ’1’his pay 
ment is to be applunl to the disthaige of the debt of vvhich B had demanded 
payment 


6o. Where the debtor has omitted to intimate and there 
aie no other circumstances indicating 
to which debt the payment is to fee 
applied, the creditor may appiv it at 
his discretion to any lawful ^ debt 
actually due and payable to him from 


A|i|ilkiitt«n of pay- 
% nitot «Hior« ilobt ta be 
diiciuiriod li aet iadi- 

Oiled. 
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the debtor, wliotlier lis recoveiy is or is not baired by the law 
lu toiee lor tlie time bein^ as to the limitation ot suits. 

61. Where neithei part) makes any appropriation the 
pa.vment shall be applied in disoharge 
ot the debts in order of time, whether 
1he\ aie oi aie not barred b) the law 
m force for the time being as to the 
It the debts aie ot equal standing, the 
l»aynient shall be a]>i)lied in discharge ot each proportionately. 

Contracts which need not be performed 


Application of pay¬ 
ment where neither 
party appropriates. 

limitaiion of ^iiits. 


Effect of novation, 
rescission and altera¬ 
tion of contract. 


62 Jt the pal ties to a contract 
agiee to substitute a ue\^ coiitiact for 
it, 01 to lescmd oi alter it. the original 
(ontiait need not be jieifoimed. 


lllnsl laluftis 


{(i) \ tiv\(s m<uip\ 1(1 T» uudi i i (ontnd 3t i‘' httwtcn \ l> and 

X that i) ''hall tlunfdoith }c((ih ( as hi'j (hbtoi inshad of \ 'Hu old dibt 
(jf \ l(; Is it ni (nd Hhd ti iu\\ debt t oui ( lo 11 ba^ b( t n toidraihd. 
(/a A (>\\(s H 10 0(K) nijMcs V intcih into an ananKnunt uitli P and 
1» I nnntirjvi ol lus {\ s) isjiti foi *) (KH) jup((s in plan of ili d( 1>1 ot 

10 000 Mi))((s ^rhis IS a mn (oiiliad and f\<inpruish( ^ tlu old 

{() o\\is B HMX) inpuH niidti a nmiiad V> o^^os ( 10(M) nipics Jl 
oidcis \ (o (i(dil ( with 1000 inpds m his bools but ( (1(hs not assnit tf 

tlu »n iiji;( ITU nt U still ow(s ( 1 (MIO ruptis md no la w fontnd Ins bifo 

tiihitd into 

63 Eseiv ])U)mis(H* nm\ (hs]iense uitlt oi lennt, ^^holl\ 
01 111 ])<nt, tli(‘ ptM lojinam e ol tin 
Promisee may dis- iiioimse made to him. oi m<i\ e\ioml 

((1 oj)t instead of d auv sidsfatliou 
\\huU he thinks fit 
III 1 t at I 


V pioinisis to ])iiiit I putnii loi }, nftiiwaidh fculiids ] uu to do 

< A IS no lon^n bound to perfotm the pioraise 

(/' \ nwi-, B > 0(H) lupKs V pus to B uul J> uKipU ju sati-,i u tuj i oi 
the wlult dd)t 2 000 nipds pud at tlu tiuK and jihui at whidi tlu r» OOO 
n>fH( \\(H i)a\al)l( J hi whoh dd>l is disdini^^td 

(f) A o\\«s Ji >000 rupds ( luuai to B 1 000 jup(fs and B accfpH tlu in 
III s ti.fxtion of his dum on \ llns jiavnunt n a dmdiaiKi of the w liol 
da 1111 

(//) \ ow<s B undd n ooutiact a sum of mom \ tlm amount of whult 
his not hftn iMrniiimd \ without a'=i(ortaiiimji? thr amount to B an! 
Br m satisfadion tluKof a((q>ts Bu sum of 2000 nipces Thn is a dis 
charge ol the whoh dd)i, wha(t\cr ma\ bo its amount 
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A owes B 2,000 rupees, and is also iiK^cbted to other cretlitors. 
tuakts an airangement with hia eie<Utora, rnrhiding B, to pay them ft com* 
position (*f eight anuas m the rupee upon theiv respeciive demands. Pay* 


uienl to of 1,000 rupees is a discharge of B's demand. 

64. When a person at whose ojjtiou a eoniract is voidable 
Coasequences of ‘“’findh.it, the other party there^ 

re$ic1»sion of voidable nt)t j)erforni an> promise tlierein 

votract, cv^iicained in wliicli he is promisor. 

The party rescinding a voidable con¬ 
tract, shall, if he has received any benefit thereunder from 
auotlicr party to such contract, restore such benefit, so far as 
may be, to the person from whom it was received. 

65. When an agreemeni is discovered to be void, or when 


. .Obligation of person 
who has received ad¬ 
vantage under void 
agreement or contract 
that becomes void. 


M contract be(‘omes void, any person 
who has received any advantage under 
sii<‘ii agreement or contract is btmnd 
to restoie it, or to make (‘ompensution 
for it, to the person from whom lie re¬ 


ceived it. 


IlluhttatiOfis 


{a) A p<iy 8 B 1,000 rupees in consideration oJ B’h promising to marry 
(\ A’b daughter C’ i> dead at the time of the promise The agreement is 
vokI, but B must lopay A the 1.000 rupees 

{}>} A contracts with B to <leji\(i to him 250 uniunds of nee liefore the 
fust of May A doliveiN ISO niauiKh onh befoie that dav. and none after, 
B leiftins the 130 mannds after the lat of May He is bound to pay A for 
them 

(() V. a Hingei, contjacts with B, tin* niaiiagei of a theatre, to smg at 
his tlu'atie feu two inghts in e\eiy weiU dunug the next two months; and B 
•engauts to pay lier a hiindied lupec', foi eadi night's pcMfornuuKe. On the 
sixth night, A wilfully ubsents himself fioni the' theatit. and B, in Conse 
quente, rescindh the (ontiact B must pa\ A for the five mghts on which she 
hitd ''iing. 

(//) A (oritiacls to sing foi B at a (onceit for 1,000 rupees, which are 
T>Hid in iidMiTKi \ is too ill to sing V is not hniuai to make compcnsatipn 
h» B fo! tin loss of the piofits whuh It would iiaxt‘ made it A had been able 
to sing, hut must leiund to B Uu 1,000 rupees ]uud in adxancc 

66. The re^(*ission of a vouLible contrtict may be commii- 

Mode of communi- inented or rexoked in the same man¬ 
dating or revoking iicr, and •subject to the same rules, as 

renedssion of voidable api>i> to the communication or re- 
eontraet. vor atioii of a pro])osal. 

67. If any promisee ue>>*lects or refuses to afford pro- 

Effect ot nerfect of I!”"*'* facilities for'«)»'per- 

promise to afford pro- toimaiire ot his promise, the promisor 
mlsor reasonable fact- excAised by such neglect or refusal 
lities for performance, as to any non-performance caused 
thereby. 


33 
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EzpIaMtioti .—In ('stiiDutiug tlie los» or damage ari»iBpr 
from a brearli of (‘0ivtTa(*t, the nieanH which existed of reme- 
dyiug the imtmv^oieuce caused by the non-performance of tln^ 
cQBtraet must be taken into account- 

lllustiHitionK 

((0 A coutraitir^ ttt Hell aial (K'livei 50 aiaimtiB of sultpetic U) ll, at a 
ooftmii prir<' to Ik* paid on dohvory. \ bteaKs hl‘^ puaniw. !i ih ontitlod to 
romvt* fi'otii A. by wa> ot coujpeaHMtion, the hum, it any, t>y winch th(‘ con- 
tnR'i price fnlls hboi’t of Uic price ioi wbuli H miprht tiavc obLuncd jO umunds 
of hiiltpctre of lib(> at the time when the 's.dtpitre oUKll't to tdve been 

(lobvercd. ^ 

ih) \ hirefi fVh hhip to go to Bomba>, and there InKc on honr-l. on the 
firhi of ,fHnii^ry* a iaig<» which A is to piovide and to Inmg li to Calcutta, 
tluv freight to be paid wlnn earned. B's nhip does not ge t<> Bonibaj, but 
A lias oppoituiaties ol piocuung suitable conve^am-e for the cargo upon terni^ 
/ts advaplageouh ah th(‘Se on which he had charU-ied tlie ship. A a vails hnn- 
nelf of tho$e opportunities, but is put t<> tumble and evpense m doing so. A 
KS eptdled to receive compensation from B m respect of mich troulile and 
eif:|;»eUf*e. 

{r) A contracts to bu> o( B. at a staled pnee, 50 maund.-. of iiec, no time 
fiKed for delivery A aftetwards infoims B that he will nt)t a'"(Cpt the 
?ice if teqdeied to him. 1» is entitled to receive from A, hy way of compen¬ 
sation. t^e amount, d anv. by which the contract price* cveceds that wdiich B 

ohtaui for the nw at the time when A inlorms B that he will not accept it. 

fd) A contracts to bn,v B s ship for 60,000 inpccs, but breaks his jnomise 
A tuuht pay to B, b> \\»v of compensHtion, the excess, d anv, ol the contiact 
price over the price whidh B can obtain foi the ship at the time of 'Ih* hi each 
of promise 

(H A, tile ownei <if a I oat coptiacls with B to Ukc a caigo <<f pile to 
l^J(r/apu^ foi sale at that place, starting on » spiaafuMl da\. The boit, owing 
to some avoidable cause docs not start at the time* appennted, whereby the 
anival of the cargo at Mii/a^mr is delayed iK'vond lljc time when it w^ould 
have rtinvcd if the boat had «adccl accoidiug io tiie contiact Aflei that date, 
and hefoie the amval ol the («igo, Ihc pnee ol jub* tails 'I’lie tneasuie of the 
compensation payable to li by A is the ddfiieme between the pnee which B 
could have* ohtaimd loi the caigo at Mirzipm at tin* time when it would 
have* anivcsl il iorwaided m dm* couisc, and its imuket pun* at Ihi time wlien 
it actually ailived 

{/) A contracts to rtpaii fi's house in a ceitun miniui, and receives pay¬ 
ment m advance A repairs the house, hut not aceouhng to contract. B is 
io recover from A the cost of making the u'paim (onlorm ihly to the 

jjamtimd;. 

[il) A contracts to lei his ship to B for a year, from the' first of Jarnuiry, 
for a mimn price. Freights uses and on the first of January, the hire oh* 
^iMuahle foi the «bip is Inghei than the contract price A hn^aks his promi 3 e. 
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jBte pay to B, by wuy of obmptuisatjoi^ a muid equal to the 4iffereJ*ic<» 
botwMi the (H)ntraet puce and the piiie foj ^huh B (ould hjie a siiftjlar 
^hip k)i a yeai on and fjom the hist of Janiiaiy 

(k) 4 ((mUacls to supply B with a cutaiu ipiantity of uoii a fixed 
pucf, being 1 highci price than that foi which A could piocurt* mi dt*lmr 
the lion B wiongfully lefusen to itccive the non. B must pay to A, by 
way of comptO‘^atlon tlu diffeuncc httwiin tlu naiiiict piicc of the non «ino 
the sum foi which A could ha\e obtained and cklivci it 

(f) 4 dtiiveis to B, a common caiiiei, a rnachinct to he convevtd, without 
delay, to As mill, infoimmg B that his mill is stopped foi want of tho 
machine B umtisonably delays the dclivciy of tht machine, and 4, in con 
sequence loses a piohUble cnntiact with the Gov^inment A is entitled to 
leceivc fioni B, by way of compensation, the a\tiage amount of pioht which 
would have been made by the woiUing of the mill duimg the time that dch 
vtly of it was cVlaycd, but not the loss 'sustuned thiough the lo«s of the 
Gkvemnnnt contiact 

() 4, having contiacted with B to supply B with 1,000 tons ot iron at 

100 iiiptcs i\ ion, to be dehvcied at a stated turn, coniiacts with foi Uio 

piiivha^e of 1 000 tons of non at 80 lupces a ion ielling (’ that ho docs so 

foi the puipo-'C of peifoiining his contiaci with B, C fails to perfonn his 

contiact with A, who cannot piocuic othei non, and B m consequence, les 
finds the contiact C must pay to A 20,000 rupees, being the pioht which 
A would have made by the pcifoimance of his contiact with B 

{1) A (ontiacth with B to raaKc and delivei tc* B, by a fixed day, for a 
specified pilot, H certain picre ol machmeiy. A does not deliver the pie<‘e of 
machimiy at tlu time specified, and, in comusiuciKc* of this, B is coliged to 
picxmu anothu at a highei puce than that whuh ht wa-j to have jaid to A, 
and IS pHvuited fiom perfoiming a contiiicl which B had made with a tlind 
pel son at the time of his contiact with A (but which had not been then oo»u 
inunicated to A), and is compelled to make compensation for breach of that 
contiact A must pay to B, by way of compensation the difference between 
the contiact puce of the piece of machine ly and the sum p'lid by B for 
uiothci, but not the sum paid by B to iht *hnd p^^ison by way c>f exanpen 
sation 

(/) A, a builclei, contiacts to euct and finish a bouse by the first oi 
damiaiy, in oidii that B mav give po‘‘Session of it at that time to C, tc wliom 
B has conti utul to let it V is nifouiud of the contiact betwechi B and C 
A builds the house hO badly that, hefoie tlic^ hist oi lanuaiv it falla down 
and has to be i(-built by B, who, in consequence, loses the unt which he waa 
to have Hreived fiom C, nid is obliged to make compensation to C foi tju 
hic^ach ot his contiact 4 must m ikc compensation to B toi the eext of i^ 
building the house foi the rent lost, and foj Iht compensation male to C 

im) A Hells certain meichiuidise to B, wairanting it to of a particular 
quality, and B. in idiance upon this waiiantv, sells it to C with a simikt 
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Maiiniitv The goods puvo to bo j)ot acfoiding to the wanaiitj and B he- 
oomos hable to p^^^ C a sinn ot moue\ by >^d> oX comp^*nsation B is entitle<j 
to be icmibrnsed this sum by A 

{») A conti lets to pay a sum of money to B on a day spteifted A does 

not pitv ila mon j on that da^ B lu ooisiquime of not rtreiving the money 

on that cla\ is uinbk to piv his debts and is totalb luined A is not hable 
to nialve gfX)«i to B anjthine? exei'pt the piiniipal sum he contuKtei to pa\, 
togctliii \Mtb niteust up to the day of pa^ment 

(o' \ (ontiacth to delivti 50 m lunds of snipe tre to B on the hrst of 
tfaniiai> it a ceitam price B afteiwaids hefoie the fust ejf Jamiaiy coutiacts 
to sell the salpetie' to C at u piue hiarliLt thin the miiKet puee' »f the first 
of lanuaiv A bieaks his piomise In estimating the cornpensaitn i payable 
bv A to B the mailat puce of the first of daniia>’\ and not the pioftt i\hicb 
would halt aiisen to B fiom the sale to C is to be taken into account 

(p) A coiiiacts to sell and (U liver 500 bales of ceitton to B on a fixed day 

A knows nothing of B s rneide of conducting his business A lueaks his 

promise, and B, having no cotton is obliged to close his mill a is not 
responsible to B for the loss eaiiatd to B b> the closing of the mills 

(g) A contracts to sell and deliver to B on tne first of lanuary certain 
cloth which B intends to manufaeture into caps of a paiticular 1 md for 
isthioh there is no demand except at that season The doth is not delivcied 
till after the ippointed time and teio late tc be used that year in making caps 
B 18 entitled to receive fiom A bv way of compensation the diffeienr*. between 
the contract price of the cloth ind its market prK*e at the time of cieliverv 
but not the profits which lu expieted to obtain bv making caps nor the 
expenses w hith he has been put to m making preparation for the ma lufaeture 

(i; A a ship ownei coiitiaets with H to toimy him from Calcutta to 
Sydney in 4g ship sailing on the fust of Tanuary, and B pavs to A by wav 
of deposit one half of his passage money The ship does not sad on the first 
of Junuaiv, and B, after being in tonstquence detained in Calcutti foi some 
time and thereby put to sbrne ixjuiifH pioeteds to Svdnej in anntlui vcswl, 
and, in conse'qiunee, aruvmg toe^ late in Sydney loses a sum of money 
A IS liable to itpay to B hn deposit with interest, and the expense t» which 
he 19 put bv his detention m Cikntta and the exceSR if any of tlio passage 
money paid for the gecjond ship enoi that agrteunent upon foi the Old, hut not 
the sum of money which B lost bv ariivmg m Sydney too late 


74 When a contract Inis been broken, it a sum is named 


CompenEation for 
breiiell of contract 


in the (outiaet as the amount to be 
paid in ease ot Bueh bieadi, or if the 


xvhete penalty stipiu- lonliait contains any other stipulation 
ated for* by way of penalty, the iiarh coniplam- 

iniar <>^ the breach k entitled, whether 
or not actual damage ox loss is proved to have been caused 
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thereby, to receive from the party who has broken the corntraot 
reasonable compensation not exc*eedinp^ the amount so nnmed 
or, as the ease may be, the penalty stipulated ior. 

E,Tplanatu)n .—A stipulation for increased interest from the 
date of default may be a stipulation by way ot penalty. 

E^vception, —When any person enters into any bail-bond, 
leeognizanee or other iustrumeni of the same nature, or under 
1lie provisions of any law, or under the orders of the Central 
(xovernment Or of any Piovineial Government, gives any bond 
tor the performance of any public duty or act in which the 
public are interested’ be shall be liable, upon breach of the 
condition of any- such instrument, to i>ay the whole sum 
mentioned therein. 

Eitplanatton.~K person who enters into a (contract with 
Government does not necessarily thereby un«lertake any public 
duty, or promise to do an act in which the public are interested. 

UlnHraiions 

(a) A contractfi with B to pay 1,000 if ho fails to pay B Rs 600 on a 
Kiven day A fails to pay B fits. 500 on that day. B is entitled to recover from 
A hiuh compensation, not exceeding Rs, 1,000, as the Court considers reasonable 

(b) A contracts with B that, if A practises as a surgeon withm Cakutta, 
hi will pay B Rs 5,000 A practises as a surgeon m Calcutta, B is entitled 
to ‘uich compensation, not exceeding Rs 5.000, as the Court considers resonable. 

((} A gives a recognizance binding him m a penaHv of Rs 500 to appeal 
in ('ourt on a certain day He forfeits his recognizance He is liable to pay 
the whole penalty 

(d) A gives B a bond for ibe repayment of Rs 1,000 with interest at 12 
ptt cent at the end of six moutlis, with a stipulation that m case jif default, 
luteiost shall be payable at the rate of 75 per rent from the date of default 
'riiis IS a stipulation by wav of penalty, and B is only entitled to recover from 
A such cximpensation ns the Conit considers rcasohable 

(r) A, who owes money to B, a money lender, midertalves to repay him bv 
ddiveung to him 10 maunds of giain on a ceitain date, and stipulates that, 
in the event of his not delnenng the stipulated amomit by the stipulated (lata 
he shall be liable to deliver 20 maimds. This is a stipulation by way of 
penalty, and B is only entitled to reasonable compensation in case of breach. 

{/) A undertakes to repay V a loan of Rs 1.000 by five eaual monthlv 
uistaiments with a stipulation that m default of payment of any instalment, 
the whole shall become due This stipulation is not by way of penalty, and 
the contract may lie enforced according to its terms. 

^ (fif) A borrows Bs. 100 from B and gives him a •bond for Rs 200 paytMa 
%y Bve yearly instalments of B» 40, wnth a stipulation that, in deiffrall 
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payment of any mstalmeut, tlm whole fthall become chio. Thj« is a bliuujation 
by way of penalty. 

75. A 1 ) 61*8011 who riglilly lest-inds a contract is entitled to 
Party rigMfuUy res- coinpeiihation for any damag^e whi(*h 
cindiiig contract entU- he has Mist allied through the uon-iul- 
led to compenfMitloii, filnient of the contract. 

A, a wiiger. contiacth with B, the manujjju of a thoatic, to sihk at h»*' 
theatre loi two niKhtH m eveiy vvetk dniinM the next two raonthB, and B 
engages to pay hei 100 rupees foi e.icli nights perfoimance. On the ‘^ixth 
night, A wilfully absents heisell liom the iheatie, and B, in couseuiunee. 
reminds the contiaot. B is entitled to claiui eotnp(‘nsatu»n ioi tb^ damim* 
which he has sustained through the non-fulfilment of the contract. 


CHAPTEK Vll. 

SALE OF GOODS 

76 to 123. Repealed hy the Indian Sale af iron Is .let, 
1930 (Art III of 1939j ^See, 65. 


CHAPTER \1IL 

OF INDEMNII r AND GUARANTEE 

124. A contract by which one ])art> promises to ^nve the 

other troiii loss caused to liiin by ihe 

indeni- ^ coiKUict of fhe ])ronusor himself, or hy 
luty” delinea. ,, i i i* * 

tJie conduct ox an> other ])eison, is 

called a ‘‘(ontract of indemnity.” 

JUvfttiation 

A contnuts to indemnify B against the conseMiieinew of any pux e( ilirija 
which C tnoy take against B m lebped cd a eeitam sum of 200 mans. TJns 
is a contiact of indemnity 

125. The promisee in a (ontract of indemnity, a(ding 
of indemnity within tlie sco])e of his authoiity, is 

Iholder when sued, entitled to recover from the ])ronu8or— 

(i) all damages which be may be compelled to pa> in 
any suit in respect of any matter to which the 
promise to indemnify applies; 
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(2) iill costs which he ouiy be couipelled to pay in any 
such suit if, in briiif^nnj,^ or aefeudmg it, he did 
not contravene the orders of the promisor, an<! 
juded as it would have been prudent for him to 
act in the absen(‘e of any contract of imieininty, 
or if the promisor authorized him to bring oi 
del end the suit; 


(J) till sums wlii(‘h he ma> lia\e paid under the ternis 
of any compromise of any such suit, if the <H)m- 
proniise was not <»ontiar\ to the orders of the 
])roniisor, and was one wdiich it would have been 
])rudent for the promisee to make in the absence 
ot any contiacd ot indemnity, or if the inomisor 
authorized him to c<»m})romise the suit. 

‘contract ot guarantee’' is a contract to perform 
the ])romise, or discharge the liability, 
of a third jierson in case of his default. 
The pel son who gives the guarantee is 
called the “surety"’; the peison in 
respect of whose default the guarantee 
*‘princij)al debtor”, and the person to 

__ is given is called the “creditoi A 

guarantee may be either oral or written. 

127. Anything done, or aii> promise made, tor the benefit 
of the principal debtor may be a 
CtNiHideratioii for sufficient (onsideration to the surety for 
guarantee* giving the guarantee. 


126. A 

‘Tk)ntract of guar¬ 
antee’” “surety” “prin¬ 
cipal debtor,” and 
“creditor”. 

is gi\en is called the 
whom the guarantee 


niubttaUoin^ 


(a) }» iMjiu'sth A to sell anti tlelj\t-j to him gtKHls on ciedit. A asriee:# 1*^ 
do so, piovidtal V will guaianhH* tho p.^iiient of the price of the goods ( 
prommch to gtiaranice the payment in coiiMtkiation ot A« jnomiso t<' 
tVn goods This is a sufticiout consideiiitioii foi O’s pronu'^e 

ih) \ schs and dehveiB goods to B, C alteiwards iouin*sts A to foihe^tf 
to Bile B foi the debt for a ycai and piomises that if he docs so, C will pav 

foi them in default of payment by B. 4 agnos to foibtar as renuostMl This 

IS a snfiicicnt considGiatioii foi C’s pimmse 

(c) A sells and deliveis goods to B C nihiwards, without consideiation, 

ai:ieO'> to pay for them pi dt fault of B Tht' asrieemcnt is void 


128. 

Surety’ll liability. 


The liability of ilie surety is co-exieiisive witli that 
of the Brinci])al debtor, \xnle‘'S it is 
otlierwisie provided by the contract. 


lllusuatiiiii' 


A guaitmtees to 13 the payment of a bill of exebaiige 1)> C. the acreptor. 
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The bill IS (lishoaomred b> V A js.Uftbie not only for the amount ot the hiU 
4»ut ftls for any interest and chuiges \^hich mfty have become due on it. 

129. A f^’uarantee wliieli extends 
Coiitifiuing guai- to a series ot transactions is ealled a 
“continuing guarantee.’^ 


UluHtations 

(a) A, in considtiaiion that H vill employ C m collecting tlu' lents of 
B’s xamindari, promises B to he responsible, to the amount of 5,000 tupoas. 
for the due collection and payment by 0 of those lents This is a continuing 
^guarantee 

(bj A guarantees pa>inent to B, a tea-dealer, to the amount of €100, for 
any tea he may from time to time supply to 0. B supplies C vith tea to 
above the value of €100, and (’ pays B for it. Afterwards B supplies C with 
tea to the value of €200. (’ fails to pay. The guarantee given by A was a 
•continuing guarantee, and ho is accordingly liable to B to the extent of €100 

(c) A guarantees payment to B for the price of five sai'ks of flout to be 
delivered by B to 0 and to be paid for m a month. B delivers five sacks to 
C C pays for them Afterwards B delivers four sacks to C, which (' does 
not pay for. The guarantee given by A w'as not a cootiniung guarantee, 
nnd accordingly he is not liable tor tht puce of the four sacks 

130. A continuing guarantee may 
RevocJktion of cemti- ot any time be revoked by the flurety, 

ntiing guarantee. ns to future transactions, by notice to 

the creditor. 

filustratiovs. 

fa) A, in couHideiation of di^^omiting, at A’h reauost, bilh of ex 
change for C, guarantees to B, tot twelve months, the due payment of all 
feUch bills to the extent of 5.000 rupees B discounts bills for C to Ihe extent 
of 2,000 rupee?. Afterwards, at the end of three months, A revokes the 
guarantee The revocation discharges A from all liability to B for any anhse 
quent discount But A is liable to B for the 2,000 rupees, on default of (\ 

ih) A guaiantees to B, to the extent of 10,000 lupecs, that C hIihU pay 

the bill'j that B aha)I diaw upon him B draws upon (\ C Hccepts tht^ 
bill A gives notice of uvocation C diHhonourb the bill at mntunt> A h 
liable upon his guarantee 

131. The death of the surety operates, iu the absence of 
Bev^eation of cent!- ““J fontract to the contrary, as a 

nuing guarantee by iwooation of a continuing pruarantee, 

surety’s «eafii. so far as regards future transactions. 
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132. Where two contract with a third peri^n to 

undertake a certain iuibility, and alao 
contraci with each other that one of 
them shall be liable only on the default 
of the other, the tlurd perhon not being 
a party to such contra( t, the liability of 
each of such two persons to the third 
person under the first contiact is not aftected by tbe existence 
of the second contract .ilthough such thud person nny ha\e 
been aware of its existence. 


Unbility 0i two pei- 
prlmoilly liable^ 
not alfecteil by arran* 
gement between tbem 
that one shall be sure¬ 
ty on other’s default* 


Klitshation 

A and B make a joint and seveiai promissoiy nott to C A makes it, 
in fact aa suiety for B, and C knows this at the time when the note is made 
The fact that A, to the knowledge of C made the note as surety for B, is no 
auawei to a suit by C against A upon the note 

133 Any variance, made without the surety’s consent* 
discharge of anrety terms of the contract between 

by varhiaee in terms the principal debtor and the creditor, 

of contract* discharges the surety as to transactions 

subsHiuent to the variance. 


UtustrattonB 

ia) 4 beoomcB surttv to C for Bs conduct as a manager in Cs bank 
Afterwards, B and C contia t withoiC Ab consent that Be salary shall be 
raised, and that he shall become liable for one fourth of the losses on mar 
drafts B allows a custonui to oMidraw and the hink loses a sum of money 
A 18 discharged from his Hniit\ship by the \iiinnct made without his consent 
and i« not liable to make whI this loss 

(f;) 4 guaiantH's C agnnst th( misconduct of B in an offioo to which B 
IS appointed bv C and of which the duties ale dehned by an Act of the b^gis 
Istiire By a suhHoqiunt Art the iintuie of the oftice is matciially altcr^ad 
Aftenvaids, B misconducts himself A is dischat^ed by the change tmm 
future liability under hih guaiantti though the misconduct of B iw m respeci 
ol a dut'v not affected b\ the laUi Act 

(c) C agrees to appoint 1 a^ his cluk to sell gcKKls it a veaily »alar>. 
upon 4 b becoming 8uret\ to foi B s duly accounting foi moneys received 
by him as smh clerk Afluwaids without Vs knowledge or consent, C and 
B agree that B should be pin! b> a commiswon on the goods sold by him uid 
not by a fixed salary A is not liable foi subsequent misconduct of B 

(d) A gives to r a continuing guarantee to the extent of 8 000 rupees 
for any oil supplied by C to B on ciedit Afterwaids B becomes embarraysaed, 
and, without the knowledge of A, B and C contract that C sh«.U contmtie to 
lupply JB with Oil for reidv money, and that the payments shall be ap|iW 
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to tho then exibting dehtn h(<<weon B and 0. A js not h«h|^ 0i5 biR giinjantec 
toi any goods snpphod afttn tins new anangejnoni 

C contiacts to hnd B .lOO rupees on the JdHnjh. A guaianU'es 
ropayinent. C pays the 5,0()0 lupus to B on the Ist danwai7 A is diHchniged 
fuaji his Jiabiiit>, rt'> the <onti»ct h,ib him \iined ma-^miKh as C might sotr 
B tor tho money beioio tin Bt ol ^lauh 

134. The surety is dihrlinr^ed by tiiiy eontiiiet beiweeu 
discharge of s«,refy Oi«* creditor tind the principal debtoi, 

by rcleaae or discharge V which the principal debtor w 

Of principal (debtor. released, or by .luy art or omission ot 
the (reditor , 4irp legal (‘onsequoiu e ol 
which is the discharge ot tlie jiriin i])al debtor. 

IlUisliaiiom 


(it) A gats }, guiiiantfe tt (’ foi goods to ht supplied by (' to B. (' snpphea 
goods to B, and altei winds B lx tomes tmlxiiiHSM'd and euntiactb with his 
cietijtors (mduding C) to assign to them his pioperty in consideUtlon of thtir 
leieafehig him from then demands Htu B h leased fidm his debt by the 
contiact with C\ and A is disthaiged fn»m his snit^tyship 

{h) A eontraclR with H to gitiw a tiop of ndigo on A’s land and tu 
deliver it to B at a fixed laie and (’ guoianues As peifoimanee if this eon 
tiact B diveits u stieam ol watei vvhirh is netesnaiy foi nnigation ol AV 
land and theiebj pi events linn lioni nnsiug int indmo ( is no longei hahh 
on his guaiantee. 

\i') A contiacts with B ioi a fixed piui tn build a houst ftp B wnlnn .» 
stipulated time, B supplying the necessnn timhei C gliaiantets pei 
formance oi the contiact B. omits to supid.v the timbei C is disthaiged 
fioin his suiftyship 


135. A contract 
Dlfiirharge of siucctj* 
When creditor cbhB 
pounds with, givfs 
time to or a^ees not 
to sue, principal dclb- 
tor. 


between fhe cjeditor and the prim iiial 
debtor, by xvhieh the creditin' makes a 
composition witli, oi proiimes to give 
time to, or not to sue, the priueijial 
debtor, dis< harg:eh the suret>, unless 
tile surety assents to such (‘outriut. 


Surety not discharfired 
when agreement made 
with third person to 
give time to principal 
debtor. 


136. W here a contiact to give lime 
to the iniiK'ipal debtor is made by llu* 
(reditoT wntli a third person, and not 
with the piincipal debtor, the surety 
is not dim liarged. 


llUiHtatiOH 

Cy the holder of an ovoiduc bill of exchange diawn b> A as suntj foi B, 
and accepted b) D, tontractf, wjtli Jf to give tjm<' to B. A is not iischaiscd 



CQi!nLE\CT ACT 




137. Mere forbearance on the part of the creditor to nne 
tbe principal debtor or to enforce any 
Creditor's iothe%r- other remedy agaiubt l»iiii does not, in 
^nee to sue does not the absence of an> ])roTision in the 
discnsrge surety. guarantee to the contrary, discharge 

tlie surety. 


I (liiiitiatioN, 


1 > owcM to C H (U‘bt KiunHiitoul l)> A Tlu* dobt bo(omos puyable C tlot's not 
Mie toi a yuu aft€*i tin (kbl Im'* buonu* pa>HbU^ \ is not dischaiiicd iiuui 
hiN Htuet>rthjp. 


138. Where there are co-sureties, a release b\ tlie creditor 

of one ot them doe> not dis(‘harg‘e the 
Heiense of one co- otliers; neither does it tree the surety 

surety d©^ not dis- released tioin his restionsibilitv to 
ctMirge otiliers. xi i- 

^ tlie other suretieh. 

139. If the creditor does any act which is inconsistent 
with the rights ot the suret;\, or omits 
to do any act which his duty to the 
surety requires him to do, and the 
e\entual iemed\ ot the surety hiinselt 
against the [)riucipal debtor is thereby 

impaired, the surety is dischaiged. 


Diseimrge of surety 
by cru^tpr*8 act or 
bfriisslou Impidring sw- 
rety’n jeveututal reme¬ 
dy. 


ationk 

(fl) r> coiitradP to biiiUi a •‘hip foi ( lui a in\u» sum. lo b< paid by m-^ 
tTimonta as the woilt rea(*lHs (Htain stajre^ \ befoini‘s suteU to P foi B’s 
due pt‘’foiru'tn(< of tbe (ontiact (, vMllioui tin un(^\^ledge (>( V, juepajs to 
f» thi‘ last tv\o instalments \ <!c(li.ugi(l bj tl'N piepa>imrii 

(h) C Itnds mone^ t\i ft on tlu* seeuiitj tl a joint and i'ioinw'>on 

note made m C’s fa\om b\ ft and hy \ as loi i>, togetfiei wtb. a fwli 

ot sale of fCs funiituu, xNlmh «iv<s po\u i to (’ to soP the hiiniture, and 
t >pi> tlu pioeusis 111 (lisilunge of tb not< Subsuim in ij. (' mP^ tin ‘umi 
tun but, ovMiig to his nnsiombut and \\illul mgligent', onl.v a saull piuo 
H Kau'^ed \ IS disihaiged fiom hibilit\ on tlu note 

{(' A puts M as appuniiu to lb < ud tM\<'s a guai lutee lo it foi MS 
inh lit\ I* promiHiH on Ins pait that ht will, at a'usi onee a month, see M 
m ik( up l)jc eash V* omits It) see this done as piomised, and M tudav/hs 
V is not hflbh' to !> on his gmaianteo. 

140. Where i\ guaranteed debt lias hcf^ome due, or default 
Rights of surety on piiu(*i]>al debtor to fiertorm u 

payment or peVfor- uuaranteed duty has taken {dace, tho 
mance, surety, upon {layineut or performance 

of all that he is liable for, is invested 
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t^rith all the rights which the creditor had agaiast the priacipai 
debtor. 

141. A surety is entitled to the benefit of every security 
which the creditor has against the 
Surety*® right to be- principal debtor at the time when the 
ne^ of creilitor’s seen- gf suretvship is entered into, 

wliether tlie surety know^s ot the 
existence of such security or not; and, it the creditor loses 
or, without the consent ot the surety, i)arts with su(h security, 
the surety is discharged to the extent of the v.diie of the 
security. 


Illu&tiationsi 

ia) C atU«no«^‘s to B, hi- toiiant, 2.000 nipith on iho gtmranlc oi ^ ( 

lian alf “0 a fuither lo‘ tin 'hOOO lupctn bj i raoiturapo of TV«! funutuje 

C CiUKil'-' tin nunt-fago b hccoinis ju^olvent, aiul ( A on Ins ruhianbt* 
A jf? tlischaifeul liom habilit\ to tlu 'iuioimt oi tho \alin ol the fiuiuturc. 

{b} C\ a ereditoj, who e advame to B is secuied b> a tlecioe, rce^nves al^o 
a guarantee foi that advanci from V 0 afteiwiids iakea B’s goods in exo 
cittion nncioi the (h-ciee, and thui. without the Knowltdge of A, withdraws thi 
exe(ulion A is dihcharged 

(C) A, as bUi€t> for B, makeh a Ixmd jointly with li to C, to be n e a loan 
fioift C to B. Afterwaids. (' obtains fioni B i fuitluM sccuiity foi the same 
(]d)t Subs(»(iuentlY. C guts up tht fiutliti becanty A Jb not disobliged 

142. Any guarantee wliicli has been obtained by means 

Guarantee obtalne«I misrepresentation made ' by the 

hy misrepresentatiou creditor, or wulh his knowledge and 
luviUiU. absent, (‘onceining a mateiial part of 

the.trausacdion, is invalid. 

143. Any guarantee which the crediioi has obtained b\ 
Guarantee obtabiecl means of keejjing silenc*e as to material 

by eoncealmeiit in- circumstances is invalid. 
validU 

* 

IlluitTations 

ia) \ engages B its cleik to colleet money foi him. B fads to atx'ount 
tot somo of hiB receipts, and A in consc'quence calls upon him U) fuinith 
security for his duly accounting C gives his guarantee for B’e duly account* 
tag. A does not ac<iuamt 0 with B ,s pievious conduct B afteiWHios makes 
default llie guarantee is invalid 

(b) A guorantecis to C payment for iron to be supplied by him to B to 
the amount of 2,000 bins. B and C have privately agreed that B should 
pay five rupees pei ton beyond the market piiec, such excess to be applied 
ip hquidatipn ot an old debt This agm^meut is concealed from A. A is nol 
habk as a surety 
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144, Where a person gives a guarantee upon a contract 
Guarantee co coii- tlu\t the creditor shall not act upon it 

tract ttiat creditor until another person has joined in it m 
ehali not act on it nn- co-surety, the guarantee is not valid if 
til cosurety joins* other person does not join. 

145, In every contract ot guarantee there is an iinpHrd 

promise by the principal debtor to* 
Implied promise to indemnify the surety; and the surety 
indemnify surety. entitled to recover from the princ ipal 

debtor whatever sum he has rightfully ])aid under the 
guarantee, but no sums which he has })ai<l wrongfully. 

lllustratioue, 

' («) B IS nulcbtccl to C, and A m suidy ioi the di*bt C d(ruandK bfli>Taont 

fium A, aiad on Ins refubal sues him foi tin* amount. A defends the suit 
having i^easonablo grounds foi doIn^? mo. lint is compoUed t<» pa> the amount^ 
of the debt with costn. He can iecovi*r tioni B the amount paid ny him fm* 
costs, a^ well as the pnncipHl debt 

(h) C lends B a sum of momy, and A, at the icHiuest of B, afcqitc a biU 
of exchange drawn b> B upon A to Heciue the amount (’, the holdei of*the 
bill, demands payment of it fioiu A, and, on As refusil to pay, sues ium upon 
the bill A, not ha\ing reasonable giouucls loi so <lomg, deh'uds tht MUit, 
has to pay tlie amount of the bill and costs He can lecover fiom B the 
amount of the bill, but not the sum paid foi costs, Hb theie was no leal giound^ 
ioi defending the action 

(() A guarnntees to C, to the extent of 2,000 lupees, a payment loi nee W 
be supplied by C to B. € supplies to B iice to a loss amount tha'^ 2.001*' 
niiiees, but obtains trorn A payment oi the sum of 2.000 iiipees in lespect of 
the lice supplied A cannot lecoxei from B more* than the puce of the iic** 
actually supplied. 

146, l\licre two or more persons are (*o-sureties for the 

same debt or duty, either jointly or 
CV^^uretlea liable to severally, and whether under the same 
coiitributc equally. different contracts, and whether 

with or without the knowledge of each other, the co-sureties, 
in the absence of any (ontracd to the contrary, are liable as 
between themselves, to pay each an enqual shjire of the wdiole 
debt, or that part of it w'hich remains unpaid by the principal 
debtor. * 

Jllvsttotions. 

ih) A, B and C aiv 8Ui-etie.s to t> for the sudi of 1,000 rupeea lent to E. 
fe maki&a default m payment A, B and C aJx) liable, as between themselves 
to pay f.flOO rupees each. 

ih) A, B and 0 are sureties to D for the sum of 1,000 rupees lent to ih* 
and thei'e is a contract between A, B and C that A is to be responf^ible to the 
extent of one*anarter, B to the extent of one iiuarter, and C to the extent of 
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i>ue*-hnif K njakes default in piymcnl. As ’netweeu the Hurctie>i, A ih Imhio 
to pay 2t50 rupees, B 250 riipeen, and (' rHM) inpees. 

147. Co*«ureties who ure bound in differe‘nt Buno^.anV liable 
Liability of co-sure- b) ])ay equally as far as the Uniits of 
ties bound in different then* respective obligations permit, 
suns. 


(«'' A, B and C, ns suivtit^s j(u D, (utci into thm> several botidh, each 
in a difltnTtit penalty, nanudy. A in the penalty of 10,000 rupees. B ni that of 
rupees. 0 in that of i0,0(K) nipeos. r*ondjtioned for D’s duly fU‘c(»nntinj< 
fo K. D makes default to tlu* ‘‘vteot oi JtO.(MH) rupees. A, B and C’ an tae’'* 
Iiaiile to pay 10,000 rupees. 

ih) A. B and C, as sureties toi 1) <ntti into three several hoods eadi in 
a ddleiunl penalty, namely, .\ in tin* luanfty of 10,000 rupees. B m that of 
20,000 rupees, (.' in that ot 40.(KM) rnpis's, fomlitioned for D's duly aecountini# 
to f. D makes default to the extent ot t0,(H>0 lupees A is liable to pay 10.0t*'i 
rupei's, and B and C 15,000 tupeos ledi 

fe) A. B and (’, ns sum ties for l>. enlei into thiee several bonds. • ad» 
jFi a different penalty, namelv, A in tin penaltv of 10,000 rupei's, B rn that 
o| 20,000 rupees, (' in that ol <0,000 nipeis, conditioned for l)’ii duly arrounr 
mg to K i) makes default to the extent (»t 70,000 rupees A, B and (’ binw 
to pay (ach the full penalty ol his bond 


CHAPTER XT 

OF BAILMENT 

148. A “bailmeiit” is the delivery of goods by one person 

‘•Bailment,” “bailor” pur,'"'"''’. 

aiMl ‘‘bailee’’ defined. eoniniet thtii they shnil, when the 
purpose is lUMomplished, be returned 
or otherwivse dis})Osed of a(*(*ording 1o the direciiotiis of ihe 
person delivering them. The person delivering the goods is 
railed the “bailor"’. The person to wliom they are delivered 
is called the “bailee’". 

E.rplaiiaticm ,—If a person already in fiossession of iht* 
g'oods of another contracts to hold them as a bailee, he thereby 
beeonies the bailee, and the owner becomes the bailor, of such 
goods although they may not liave been delivered by way of 
bailment. 
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149. Tilt* delivery to the bailee may be made by doing' 

» « j. anything which has the effect of 

hffS putting the goods in the possession of 

the intended bailee or of any person 
authorised to hold them on his behalf. 

150. The bailor is bound to disclose to the bailee faults 

bailed, of wbieh the bailor 
cl^‘ fiaulU to gwlls f .iyrure and which materially infer- 
bailed. fere with the use of them, or expose 

the bailee to extraordinary risks; and, 
if he does not make sucli disclosure, he is responsible for 
damage arising to the bailee directly from such faults. 

If the goods are bailed for hire, the bailor is responsible 
for such damage, whether he was or was not aware of the 
existence of such faults in the goods bailed. 


IUn»tiatioii$, 

iif] A leadB a hoisf, v,hKb ho knowb to bo vinous, to fh He does not 
di'iolose the fact that the hoi ho is \ioiouh The hoi so runs away B is thrown 
and lojnicd A is lespousildo to B foi damage sustained. 

{h] \ hues a cainage ot It. The carnage is unsafe, thoughn B is not 
n\Naio (d it. and A is injured It ih losponsible to A for the injury. 

151. In all cases of bailment the bailee is bound to take 

its inu(‘h care of the goods bailed to 
him as a man ot ordinary ])rudenee 
would, under similar circumstances, 
take ot his own goods of the same bulk, quality and value as 
the goods bailed. 

152. The bailee, in the absence of any special contract, 

Bailee when not Ita- responsible for the loss, deatruc- 

ble for loss, etc. of tion or deterioration of the thing bail- 

thlng baile4. ed, if he lias taken the amount of care 

ot it described in section 151. 

153. A contract of bailment is voidable at the option of 

Termination of bail- the bailor, if the bailee does any act 

ment by bailee's act witli regard to the goods bailed, in- 

inconsisleni with con* consistent with the conditions of the 

ditlons. bailment. 


fHu*(ftation 

K Ids U) ]\, foi hue, n hoiKC* for his own ndiug B diivuv the hoi'so Ji* 
hw omiu^rc ihib ib, at thu option of A, a termination of the bailment. 

154. If the bailc^e makes any use of the goods bailed, 
liability of bailee U'bicli in not acewding to the condi- 
maklng uaauthorized tions of the bailment, he is liable to 
use of goods balled. make eompensation to the bailor for 
. damage arising to the goods from 
or during such use of them. 

34 
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lllustiattona* 

(a) A lends a hoi«o to B foi Uh own iiding only. B allows C, a jnembor 
^ his fftwily, to lule the horse. 0 ndes with caie, but the norse <KM.KlGnially 
falls and is injured B is liable to rnahe compensation to A for the injuiy 
dope to the hoi^e 

{b) A hues a hoise in Cnkutta fum B expicssly to march to Bonaics. 
A ndes wnih duo caio, nut luaiehch to Cutlaclv instead. The horse accidentally 
Calls and is injuied A is liable to inabe lompeiisation to B lor the injurj to 
the hoise 

155. If the bailee, with the cou^ent of the bailor, iiuxes 
the gooclb of the bailor with his own 
goods, the l3ailor and the bailee shall 
Lave an intereht, in proportion to tlieir 
respective ^haies, in the luixtiire thus 
])roduced. 

156. If the bailee, without the conseut of the bailor, mixes 
the goodb of the bailor wdih his own 
g‘oods, and tlie goods can he separated 
or divided, the pioperty in the goods 
remains in the parties respectively; 
but the bailt‘e is bound to bear the 
01 division, and any damage arising 


Effect of mixture, 
with bailor*8 ccmsi^nt 
of hl» goods with 
ballee’8. 


Effect of mixture, 
without bailor’s con¬ 
sent, when the goods 
can he separated. 


expense of separation 
from the mixture. 


llluhttation 

A bailg 100 balch of ^‘otton miilu'd with a pailicular maib to B. B, with¬ 
out A’s coiistnt, inixts the 100 baits with otbei bales of his own, bearing a 
dilTerent rrmik A ig entitled to have Ins 100 bales ictuiiicd, and B is bound 
to bear all the expense ineuiiwl in the scpmatioii of tlu bales, and any other 
incidental damage 

157. If the bailee, without the consent of the bailor, 

£ffect of mixtu e of the bailor with His 

without bailor’s con- ‘*oeh a manner that it is 

sent, when the ffoods impossible to separate the goods bailed 
cannot be sepaiateid, from the other goods and deliver them 
hack, the bailor is entitled to be com¬ 
pensated by the bailee for the loss of the goods. 

fUusttation 

A bails a barrel of Cape floin woith Rb. 45 to B. B, without con'^ent. 
mixes the flour with oomitiy flour of hw own, worth only Rs. 25 a barrel. B 
must compensate A for the loss of bis flinir. 

158. Where, by the conditions of the bailment, the goods 
Repayment by ball- are to he kept or to be carrietl. or to 

^ necessary ex- have work done ujwn them by the 
** . bailee tor the bailor and the bailee is 

to receive no remuneration, the bailor shall repay to the bailee 
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the nooessary expeases incurred by hitoi for the purp^ of ‘ 
the bailment. 

159. The lender of a thing for use may at any '« 

„ . „ . . require its return, if the loan \ 

leS'l.StomlJ.**** gratuitous even though he lent it 
a specified time or purpose. Bui 
on the faith, of suoli loan made tor a specified time or pui 
pose, the borrower has acted in such a maimer that ihA 
return of the thing leni before the time agreed upon 
cause him loss exceeding the benefit actually derived by| 
him from the loan, the lender inu^t, if he compels the return, 4^ 
indemnify the borrower for the amount in which Ihe loss 
so occahioned exceeds the benefit so derhed. 

m ]t is tlie duty of the bailee to return, or deliver 
Ketum of giMidg ball- according to the bailor's directions, 
ed on expiration of the goods bailed, without demand, as 
thne or accompUsb- soon as the time for which they were 
mcnt of purpose. bailed has expired, or the purpose for 
wliich they were bailed has been accomplished. 

161. If, by the default of the bailee, the goods are^npi 

Bailee’, responslbl- <lelivere.l or lendered .,t tje 

lity when goods are not Piopei time, he is responsible to the 
duly returned. bailor for any loss, destrut lion or dete¬ 

rioration ot the goods from thtit time. 

162. A gratuitous bailment is tenainated by the death 

Termination of gra- oitlier of ihe h<ulor or ot the bailee. 

tuitous bailment by 
death- 

163. In the absence of any contract to the contrary^ the 

bailee is bound to deliver to the bailor, 

or according to his directions, any in- 
creaiie or profit from ^ i i i 

iMiw crease or protit wdnen may have ac- 

goods bailed. ^ 

A leaves a ci>\\ in ihe cnstoily ot B to be taken caie of The oov/ ha§ 
a talf B IS boiUKl to deliver the c»If as well as the cow to A. 

164. The bailor is responsible to tbe bailee for auy loss 

Batlor-s responslbl. tbe bailee may su.stain by re^^ison 

Ilty to batke. tke bailor was not entitled to 

make bailment, or to receive back the 
goods or to give directions lespecting them. 

165. If several joint owners of goods bail them, the bailee 

».« ... V. , ““y 'l^Ji'er them back to, or ataorii- 

*" "»> of, ooe ioiBt 

owner without the consent of all, ^n 
the absence of any agreement to the contrary. 
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i 166, if the bailor has uo title to the goods, and the bailee, 
„ . .in good faith, delivers them back to, 

Me^S“re“^lu^‘*to or according to the directions of^, the 
liallor without title, builor, the bailee is not responsible to 
, owner in respe(‘t ot such delivery- 

167. If a person, oilier than the bailor- elainis goods bail- 
Right ot third per- hv may apply to the ^mit to stop 

•son t;laitiiin{^ good^i the delivery ot the goods to tlie bailor, 
bailed. and to de(*ide the title to the goods. 

168. The finder of goods has no right to sue the owner 

Right of finder of compen-,ati,m for trouble and 

goods; may sue for expense voluntarily incurred by him 
specific reward offered, to preserve the goods ami to find out 
* the owner; but he may retain the goods 

against the owner until he receives such c(mipeiisati()U; and, 
where the owner has ottered a specific reward for the return 
of goods lost, the finder may sue for such reward, and may 
retain the goods until he re(*eives it. 

169. When a thing which is commonly the subject of sale 

Rwt. d. j ^ owner cannot with rea- 

c«mmonlJ"S'«^L USf \ iw'ind. or if be 

sell It. reiuses, upon demand, to pay the law¬ 

ful charges of the finder, the finder 

may sell it— 

(1) when the thing is in danger of perisliiiig or of los¬ 
ing the greater pari oi its value, or 

(2) when the lawful chai:g'es of the finder in respect of 
the thing found, amount to two-thirds of iis value. 

170. Where the bailee has, in accordance with the pur- 

Bailee’s particular lien. of the bailment, rendereil any 

service involving tlie exercise of lab¬ 
our or skill in respect of the goods bailed he has, in the 
absence of a contract to the contrary- ti right to retain such 
goods uniil he receives due remuneration for the services he 
has rendered in respect o\ them. 


lllusttatiuns. 

la) A delivers 4 roufrli diamond to U. a jeweller, to be cut and polit^hed, 
winch 18 «cfoKlln^.d> done. Ji is entitled to letuiu tlie stone till he is paid 
for the Bel vices he has rendered 

, {If) A gives clotli to n, H iHiloi, to make into a coat. U pionusos A to 
deiivpr the c'oat as hoop as it m finiKhed. and to give a ihioe month’s credit 
for the pace, b is not entitled to retain the coat until he is paid. 

. . 171. BauktT-j, factors- wliarfinKcrs, attorneys ot a Hifrh 
General lien of bank- Court and policy-brokers may, in the 
ieis. factors, wbarflnr absenee of n contract to the contrary, 
<ECW. attorney's and retain, as a security for a srenerai 
policy-brokers. bdance of account, any goods bailed 
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tlieui; but uo other persoun have a right to retaiu as a s^ur- 
ity for suih balance, goods bailed to them, unless there is an i 
express contract to that effect. 

Bailments of Pledges 

172. I'he bailment of goods as security for payment of 

. .. ,, ,. a debt or performance of a promise is 

“pledge”. The bailor is in this 
and ‘psunee defined. ^ “pawnor”. The bailee' 

is failed the “pawnee^*. 

175. The ])awnee may retain the goods pledged^ not only 
. _r ^ f<n‘ payment of the debt or the per- 
g o fon^iance of the promise, but for the 
interest of the debt, and all necessary 
{*x)Hmses im iiri’etl by him in res])e(*t of the possession or for 
the ])nsen'ation of the goods pledged. 

174. The ])awnee shall not, in the abseiKie of a contract 
to that effect, retain the goods pledged 

Pawnee not to retain foj* mjy <lebt or ])roinise other than the 

promise for which they are' 
other than that for iii vi i a a - 2.1. 

which goods pledged- but such (oiitrat t, in the 

Ppeisumption in case of absem'e of anytliiug to the cxmtrary, 
subsequent advance. shall be presumed in regard to subse¬ 
quent advances made by the pawnee.. 

175. The pawmee is entitled to re(‘eive from the pawnor 
Fawnee^s right as to ♦y'^traordinary expenses immrred by him 

extraordinary expenses b)r tlie ])reserYation ol the goods 
incurred. pledged. 

176. If flic iiawnor makes default in })ayment of the debt, 

PanueeV right where ''J! the slipuluted time 

imwTior inak^ default. ^^1 ^he pron)ise, m respect of whi(*h the 
goods were pledged, the pawnee may 
l>ring .1 suit against the ])awmor u])on the debt or promise, and 
retain the goods pledged as a collateral security; or he may 
sell the thing ]dedged on giving the paw nor reasonable notice 
of the sale. 

If the pnx eeds of such sale are less than the amount due 
in respe<‘t of the debt or promise, the })awmor is still liable to 
pay the balan(*e. If the proceeds of the sale are greater tljan 
the amount so due, the pawmee shall pay over the surplus to 
the pawnor. 

177. If a time is stipulated for the payment of the debt. 

Defaulting pawnor's «f the promise for 

right to redl'ein. winch the pledge is made, and the 

pawnor makes default in payment of 
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the debt of jpftrfomt^ince of the proiiiisie at the stipulated tiwe^ 
4ie uiay redetoi the good.s pledged at any subsequent time be¬ 
fore the actual sale of them; but he must, in that ease, pay, in 
addition, any expenses whieh have .triseii from his default. 

178. Where a mereantilo agent is with tlie consent of 

by mercautflf ‘’"'“7 ot goods or the 

»4«s»ir do( uments ot title to goods, any pledge 

made by him, when a(‘ting in the ordi¬ 
nary course of business of a mercantile agent, shall be as valid 
if he were expressly authorised by the owner ot the goods to 
lUake the same; provided that the pawnee acts in good faith 
and has not at the time of the pledge notice (hat the pawnor 
hm not authority to pledge 

fSrplanation —In this section, the expressions ‘mercantile 
agent’ and ‘documents of title’ dial I have ilie meanings 
assigned to them in the Indian Sale of Goods Act, 19d0. 

178A. When the pawnor has obtained possession of the 

1»1 edged by him under a contract 
voll^ O’” section 

able coatmct. “'‘t the contract has not been 

rescinded at the time of tlie pledge, the 
pawnee acquires a good title tr the goods, provided be acts in 
good faith and without notice of the pawnor’s detect of title. 


Pledgee jwhere paw 
nar has only a limited 
Interest. 


179. Where a person pledges goods 
in which he has only a limited interest, 
the pledge is valid to the extent of that 
interest. 


Suits by Bailees or Bailors against Wrong-doers 

180. If a third person wrongfully deprives the bailee of 
Suit by bailor or bal- the use or pos e^siou of lli(‘ goods bailed, 

le© ag^nst wrong- or does them any injury, ll}e bailee is 
entitled to use sink leinedies us the 
owner might have used in the like case if no hailnient liad been 
made; and either the bailor or the bailee may bring a suit 
against a third person for such deprhalioii or injury. 

181. W hatever is obtained by way of relief or compensa- 
Apportlonmenc cl re- Ijoii in any such suit shall, us between 

Hef or compensation bailor and the bailee, be dealt with 
obtained by such aceordiiig to tlieii respective interests. 
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CHAPTER XII 

AGENCY 

Af^pointment and Authority of Agents 

182. An agent” is a pexson employed to do any act for 

a ^ another or to represent another in deal^ 
with third persons. The person 

tilpal defined. 

SO represented, is called the ‘^principal.” 

183. Any person who is of the age of majority according 

, to the law to which he is subject, and 
»<r©iit? empoj Bound mind, may employ an 

agent. 

1^. As between tlie principal and third persons any per- 

Who may be an a^cnt. become an agent but no person 

who IS not of the age ot majority and 
Df sound mind can become an agent, so as to be responsible to 
his principal according to the provisions in that behalf herein 
Tontaiued. 

C 0 xisideratioii not 185. ISo consideration is necessary 

auteority b> wy- 

nfiay be expressed or 186. Tiie authority of an agent may 
Implied. be expiessed or implied* 

187. An authority is said to be express when it is given 

Definition of express ^y„ t ^ 

and Implied authority, tmthoriiy is said to be implied when it 
is to be inferred from the circumstances 
of the case; and things spoken or written, or the ordinary 
•course of dealing, may be accounted circumstances of the casOt 


IUu<itiatwn 


A o\Mis 8 shop m Sfn'rtmpiir, living hnxmt^lf in Calcutta, and visiting the 
«hop occasioually The shop is managed b> B, and he is in the habit of 
ordemig goods from C the name of A for the purposes of the shop, and of 
paying for them out of A’s funds iMth A’s Knowledge B has an implied 
authority fiom A to order goods from C m the name of A for the purposes 
of the shoo. 

188. Au agent having an authority to do an act has to do 
lExtent ot agents every lawful thing which is necessary 
•»iww*ty. in order to do such act. 

An agent having w authority to carry on a business has 
^nthority to do every lanffta thing, necessary for the ptuppose, 
«J? usually done in the course ol <s6(iftdi^iiing such busini^. 
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lUmtiatiovs. 


ia) A ii? employed by H, residing in London, to recover at Bombay a debt 
io B. A may adopt any legal process necessary for the puipose of recover* 

iDg the debt, and may give a valid discharge for Ihe same. 

ib) A constitutes B his agent to carry on his business ol a ship*buildei. 
B may purchase timber and other materials, and hire woikmen, for the piu- 


poses of carrying on tlie busmoas^ 

139. An agent lias authority, in an emergency, to do all 
^ , sucli arts for the iiurpose of protecting 

principal from Iohn an would be done 
im emergency. l ordinary prudence, in his 

own case, under similar circuiUvstam es. 


Jlhisltationt. 

(a) An agent loi sale luaj have gcnxK repaiK-d if it be neccsstrj, 

{b) A coiibigns pioMsions to B at (^alcntta, with dnections io send them 
immediately to C at Cuttack. P> may sell the provisiouj* at t'alcuUu, if they 
will not bear the journey to ( uttadv without sooiliiur 


Sub-Agents 

190. An agent cannot lawiully em\)loy another to perform 

^ a(‘ts ivhich he has expressly or implied- 
delegate. iindertaken to ])erlorm personally, 

unless by the ordinary custom of trade 
a sub-agent may, or, irom the nature of the agency, a sulv 
agent must, be employed. 

191. A “sub-agent’^ is a person e]n]doyed by, and acting 

“Stib-agent" defined. •>( 

in the business of the «igency. 

192. Where a sub-agent is inoperlx a])])oin1e(l tiic prin- 

ITrnrrrirntnttnii of third peisoilh, 

pfipal b?Lb-agent 'e]resented by tl)(> Mib-uoeut, :,ud 
properly appointed. hound bs and resjxmsible for his acts, 
as if he were an agent originally a]i- 
pointed by the princi}nd. 

Agent’s respoiwlblH- '‘‘•S'oi'wWe to tiio prill- 

ty for sub-agent. ci])al tor trie aids of tlie sub-agent. 

The sub-agent is responsible tor his 
Sub-agent^s respon- agent, but not to tlie prin- 

gibility. (dpal, except in ( ase of fraud or wilful 

wrong. 

193. Where an agent, without having authority to do so, 
Agent’s responsiblU- i»J>P«nite<l a person to act as a sub- 

ty for iub-agent ap- *he agent stands towards siudi 

pointed without aulho- person in the relation of a principal to 
>in agent, and is responsible for his acds 
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both to the principal and to third persons; the principal is not 
represented by or responsible for the a<ds of the person so 
employed, nor is that person responsible to the principal. 

194. WJiere an a^»ent, holding an express or implied 
authority to uaiiie another person to act 
Belation between toj. the i)rin(*ipal in the business ot the 
principal and person named another person ac- 

C.. buS ■»<'»«;>■. --l. « .■»« ?"k: 

nes^ of agent, but an ag*ent ot the piincipul 

tor such part of the business of the 
ogeney as is entrusted to him 


Illuatiatiotig. 


[a) A B, Iijs holc’jtoi, to st*JI Ins <‘strjtc by .nictioa, and to employ 

an aurtiojicoi for the pmpotx' JJ nariios C, an aiictionoei, to conduct tlie ta/e 
ib not a hub alien i, but i-> As .u^eiit foi the conduct ol tbe sale. 

(h) A authorizes h, u lueicliaiit ju (’.ilcutU, to ucover the months duo to 
A tiom V & Co, H instiuds D, a sohcitoi, to tal\o le^al piooecdini^s against 
i' A Co , hr. the iuco\eiv the nioncji. D is i.ot a buh airtnl. but ib M>lititoi 


joi A. 

195. In seleciing* 


sucli agent for his principal, an agent 
is hound to exercise the same amount 


Agent’s cUitv in , ^ t 

naming Mich person. discretion as a inaii ot onhnary pru¬ 
dence uould exer(‘ibe iii his own case; 
and if he does this lie is not responsible to the princijial for 
the acts or negligence ot ihe agent so selected. 


llluHtiations. 

{a) A instincts B, a moiflumt. to buy a ship foi him. B employs a ship 
sui\i\oi ot iio(xl reputation to dioose a ship toi V. The ‘surveyor makes tile 
(hoice nei^ligtntly aiul the ship turns out to be iniheawoitbj and is lost. B 
i'' not, but the mu\c>oi is, je^pousibio lo A. 

(b) \ (onsigns gooiis to B, a rncichant, for sale. B, m due coiUbe, em¬ 
ploys an anctionen in gixMl eiedit to sell the goods of A, and allows the aue 
tioueei to lei’eive tlie piocetdb ot the sale. Th^ auctioneer altenvards b€‘conus 
niboKcnt without having accounted foi the proceeds. B is not reMpou‘'ihK to 
A bii the piod'edi* 


Ratification 

196. Where acts are dnne by one person on beliali of 
IUgJ.t F.‘rs.,a ‘'•T; knowled^i' or 

to acts aon»* tor him a«riiorit\, lie may eleet to ratify or to 
without his iuithoriy. Aisown sueh ai'ts. If lie ratify them, 
Effect of mlih^'atiuii. fhp same effects will follow us if they 
bad been performed by his authority 
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197, EatificatioD may be expressed or may be implied in 
ftalifleation may be the oonduei of the person on whose 
expressed or impUed. behalf ^he acts are done. 

lllmtiations. 

(a) A, without authouty, buyt» goods for B Afterwaids B sells them to 
€ on his own account; B’s conduct implies a rutifiiatiou of the ouu.huso made 
tor him bj A 

(b) A, without Cs anthonty, lends B\ monev to C Afterwaid"^ B accepts 
‘mterests on the money from C. B » conduct implies a iJbtilioation of the loan 

198, Iso valid ratification can be 
Knowledge requisite Hiade by a person whose knowledge of 
for valid ratification. facts ot the case is materially 

defective. 

lEffiect of ratifying 199. A pel son ratifying' any nn- 
dnauttioriz^ act form* authorized act done on his behalf ratifies 
tog part of a tnmaac- transaction ot which 

such act formed a part. 

200 Ap act done by one penson on behalf of another, 
without such other person’s authoritv. 
Ratification of im- which» li ilone with authority, would 
authorised act cannot have the eltec't of subjecting a third 
tojnre third person. person, to damages, or of terminating 
any right or interest of a third person, 
cannot, by ratification, be made to have such effect. 

illufittatiOfis 


authoiizcd thereto bv B, doinandt. on behalf of B, the 
of a chattel, the property of B, from C, who i<, in posso&bion of it. 
This dcrmnid canaot bo latifiod by B, so to luuUe C liable for damages for 
his refusal to deliver*^ 

ih) A holds a fiom B, terminable on thice months’ notice. C, an 

unauthoi ized person, gives of tcimiuation to A The notice cannot be 

ratified by B, so a« to bo biuil^g on A 

RevocdtiDii of Authority 

201. An agency is by the principal revoking 

'lenninatiou at agency. anthori!|^^®r by the agent renoune- 
. mg the bu8ii|l||| of the a(gep,cy; or by 

the bnsiness of the agency being co^MetecI; or by either the 
principal or agent dyii^ or becoming unsound by 

the principal being adjudicated an insA^ent under thft 
sion of any Act for the time being in’dferce for the reHef.|f'^ 
iusolveiit debtors. ^ 
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202. Wliere the agent has himself an interest in the pro¬ 
perty which forms the subject-matter 
^rstmlnatkHi ol ajpen- ot the agency, the agency cannot^ in 
^wbere ^nt ^ w aWnce ol an express contract, be 
lnten»t in subject- t,rn..n..tecl to the prejudice of such 
interest. 


matter* 


lllusttatiuns 


{a) A gives authority to B to sell lauu, uud to ray himself, out of tlie 
procG(‘Us, the debts due to him iioui A. A cannot revoKe this authority, uor 
can it be terminated by his ln‘^anlty or death 

(6) A coriaigns 1,000 bale*' ol cotton to B, vho has made advances to him 
on such cotton, and dosiies I» to sell the cotton, and to i^epay himself out of 
^h© price, tho amount of hi^ o\mi t.d\ances. A cannot revolie this authority, 
nor is it terminated by his msdiuty or death. 


203. Til© principal may, aare as ih otherwise provided by 

the last preceding seel ion, revoke the 
When principal a^xthority given to his agent at any 
^oke ftgeuf* autho- authority has beei 

exercised so as to bind the principal. 

204. The principal cannot revoke the authority given to 
his agent after the authority hu 3 been 

^Ueen exercised so far as regards such 

a(*tb and obligations as arise frotu acts 
already done in the agency. 


Bevocntlon 
authority has 
partly exercised. 


lUmtiatwns 


(а) A authorizes B to bu) 1,000 bales of cotton on account of A, and to 
pay for it out of V’s mone> leniauung m B s hand*^ B hny^ 1,000 bales of 
cotton in his own name, so as to make hitnstdl lunsonally liable for the price. 
A cannot reioko B's anthonty ‘•o lai as icgaida pajintnt for the cotton 

(б) A authoiizcs B to buy 1 000 bales of roUon on arcount of A, and to 
pay for it out of V’s money icmammg in B’s hands B huvs 1,000 bales of 
cotton in A’s narno and so not to lender iumhelf |)t"-onallj hable for the 
price. A can revoke B’b authout> to pn> for the cotjon 


205. Where there is an express or implied contract that 
the agency should be continued for apy 
period of time, the principal must make 
compe«''•alien to the agent, or the agent 
to the principal as the ease may be, 
for an^ previous revocation or renun¬ 
ciation of the agency without sufficient cause. 

206- Reasonable notice must be given ol such revocation 

.Notice of wvocatloa U 

or reiuiitchitlou* thereby resulting to the principal or the 

agent, as the case may be, must be 
made good to the one bv the other. 


Compensatlou for re¬ 
vocation by principal 
or renunciation by 
asfent* 
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207. Revocation and rentinciaiion 
Bevooation and may be exjnessed or may be implied 
nuiiciation may b© ex- conduct of the principal or agent 

pressed er ImpUed. j.^,yet<ively. 


, niH}<tiaUou. 

A eiTJpowors P> to let A\ Ijouse. Afteiwarils A ItiU it liimself. Th.i« is an 
implinl revcH’ation ot B's authoiit>. 


208, The termination of the authority 
When termination of t)f an agent does not, So far as regards 
agent's au%ority takc« ilie agent, take eh*e(‘t before it bei^omes 
effect as to agent and known to lain, or so far as regards 
as to third persons. persons, before it becomes known 

to iliem. 

IlluHttaliomt. 


(fl) A directs B to sell K0otlj» ior him, and ajjiees io give B live per cent, 
cominiasiou on the price ietched l>y the goods A alteiuaidK, by letWr, ro 
vohes IVh authority. B afler th<^ lettei is stait, iiiii laioji* h»‘ reiMives jt, hcIIs 
the goods for 100 rupeer. The sale is binding on A, and B is entitled to five 
rupees as )u« coniinission. 

(li) A, nt ^lladras, by leUtn dirtcis B to stll loi hiu* some cotUni Iviiig in 
a warchouHO in Bombay, and altcrwaids. by litici. h'voKcs Iuk ‘luthonty to 
sell, and dircts B to send tin cotton to Madias, B. aflci imning the second 
letter, enteis into a coiiti n t with who Knows <>( ilu' first letter, hut not oC 
the fi(‘Contl, for the sale lo him of the cotton i' pays B Ui > money, with which 
B absconds. P’s fiayment is giKal as against \ 

(c) A directs B, his agent, to pay cm tain money to ('. A dies, and D 
takes out piiibate to his will. B, aB< i death, hut laioie lieariiig of it, 
pays the money to ('. 'Phe payment is good as .nainst il. the exeeutoi. 


209. AVlieu iiu 


Agent’s duty on ter¬ 
mination of agency Y»y 
principal’s death or in¬ 
sanity. 


agency is tcrmiimted by the iirinciptil 
dying or becoming ot unbound mind, 
the agenf is bound lo take, on behalf 
of the reprevseiiiatives of his bite prin- 
cilial, all reasonable bteps for the pro- 
t(M*tion and preservation of the interests 
entrusted to him. 


210. The termination of the antlu)rit> of an agent causes 
ilie termination (subject to the rules 
lieiein contained regarding tlie termi¬ 
nation of an agent’s authority) of the 
authority of sub-agmils appointed by him. 


Termination of suh- 
affent’s authority. 
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Agents’ Duty to Principal ^ 

211. Au agt^iit ito bound to (*ondu(‘t the business of bis 
prin(‘i[)al according to the direedions 
Ajpent’s uijiy lit con- l,y prineipuL ov, in the 

absence of au> such directions, uceord- 
iug to the custom which prevails in 
doing business of the same kind at the place where the agent 
conductvS such business. When the agent acts otherwise, if any 
loss be sustained, he must make it good to his prim ipal, and, 
if any profit act riies, lie 3imsl account for it. 


lUii^ttutioun 


A, loi agfiit cngas'cd ui (nnving on ioi li ji btcwin*s.s, in which it if' 
the oiistoui 10 iroin *iiiic‘ to tunc, .at int('U"^t, ilu* moneys which may 

f)(‘ in bund, ornitH to in.iUe mch iinWnuMit A miwt make good to B the irc 
teiest uhiially obtained b> mndi investinentK. 

(6) H, a brokei, in whose buhiness it is nut the eUHtorn to sell on credit, 
hcllH goixls ol A on (Mvdil to (\ whobe ciedit at the time was veiy high. 0, 
'before jiavinent, becomes insolvent f) inuM make good the loas to 

212. An agent is bound to condm t the business of the 

Skill and .HHsen«-« f -kill a8 is gene- 

reauired from aeoiit. Possessed by pei‘sons engaged in 

similar business, unless the principal 
lias notice of his want of skill. The agent is always bound to 
act with reasonable diligence, and to use su< b skill as he 
posvsesses; and to make compensation to his ])rincij)al in respect 
ot the direct (‘onsetpiences of his own neglect, want of skill 
or nns(*ondii(‘t, but not in respect ot loss or damage wdiich are 
indirectly or remotely caused In sin h neglect, want of skill or 
misconduct 


lUustiations 

{a) <1 nil U'liaiit in Calcutta, ba‘< an aKont, H. in I.<.nc}on U) whom a 

burn ol inoiu'v is p.n<l cm \'h jicrouni. with oi(lei'8 to mint !» is'tains the 
money for a conmdoable time. A, m ton'^caiuenoe of not receiving the money, 
becomc's insolvent 1> is liiible for the* money and inteiest fiom the day on 
which it ought to have been paid, according tc^ the usual rate, anti for any 
fuithe*' dncct lo*-s-as < by variation of late of exchinge—but not further. 

{h) A, an agent for the sale* of gcxals, having authoiity to sell on t‘redil. 
aeliis to n on credit, without making the proper and usual enepunc's as to the 
solvency ol IJ. IJ, at the turn* of Muh sale, is iiiHolveut, A must make cone 
pcnsation to hiw pnncipal in respect ol any loss thereby nustamed. 

(c) A, an inmuancC'brokei . empU»yed by B to effect an insurance on a 
ship, omits to «ee that the usual clauses ore inserttnl in the policy. The ship 
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is afterwards lost. In coiis('ancn<*e of the omiseion of the clauses nothing oaiJfc 
be recovered from the uudorwiitei'n. A is bound to make good the loss to B. 

(d) A, a merchant m England, direct'? B, his agent at Bombay, who 
accepts the agency, io send him 100 bales of totton by a certain ship. B, hav¬ 
ing it in his power to send the cotton, omits to do so. The ship arrives safely 
m England. Soon after her ainval the puce of cotton lises. B is bound to 
make good to A the piofit which he might have made b> tlie 100 bales of 
cotton dt the time the ship armed, but not ariv i)ioht he might ha\e maae 
by the subsequent use. 

213. An agent is bound to render 

- , tn-oper aeeounl^i fo bis principal on 

A^fent^ ttccouiiis- (Uvi/j-nid 

214. It is the duty of an ag'<‘ut, in cases of difficulty, to 

AKenfsdutyto«>om- re...(,naWe .liliseuco in com- 

inimic&te wltii priuoi- luunicating with liis principal, and in 

paL seeking to obtain his in.stniction- 

215. If an agent deals on his oun account in the business 

Bight of principal af^enc^ Mitliout fpi obtaining 

when ag^ent deals on tlie consent of bis principal and ac-- 

Ws own account in quaiating bini uitb all material cir- 

business of agency cunistantes which Lave come to his 

without principal’s knowledge on the subject, the 

®^***^” * princijial ni.i\ repudiate the transac¬ 

tion, if the case showui either that any material fact has been 
dishonestly i‘on<*ealed fiom him by the agent, or that the 
dealings of the agent have been disadvantage^ous to him. 


lllu'^iiations. 

( 4 ^ A dilocts B to s(]l W B bu\«^ tlu for hmmelf m the 

name of C. A, on di«co\oniig dial B hn^ bought tlu (“^tate for hmuself, may 
repudiate the sale, if he can -how that H li s dihhone^tiy eoiicoaled any mate¬ 
rial fact, or that the sale has been dii>ad\aiitageoUh to him 

(b) A directs B to sell A’s estate B, on looking over the estate before 
selling it, finds a mine on the e^^ate which i*» unknovm to A. B informs A 
that he wishes to buy the estate for bimscdf, but coaceals the discover> of tlie 
mine. A allows B to buy, in ignorance ol tlu existence of the mine. A, on 
discovering that B knew of the mine at the time he bought the estate, may 
either repudiate or adopt the sale at his option. 

216. If an agent, without the knowledge of his principal 
< 1 * ^ business of the agency on 

account instead of on account 
dcaHag OB. bis principal, the principal is en- 

«oiait in baftlness of titled to claim from the agent any 
wmy. benefit which may have resulted to 

him from the transaction* 
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illustration. 


A directs B, his to buy a liouee for him. B tells A it ean- 

not be bou}?bt. aud buys the house for himself. A mai^, on dihcovcniig that 
B has bought the hoiiw', compel him to sell it to A at price he gave for it, 

217. An a;:veiit nuiv retain, out of any sums received OU’ 
u(*(‘OUiit of the principal in the business 
Agent’s right ot re- a£?cucv, all montiVB due to him- 

re.spect of advances made or 
aecount 4 ^ ^ expenser, properly incurred by him in 

<*onductinj>' such business, and also such 
lemuiicration as may be ])ayable to liini for acting* as agpeiit. 
Agent's te»y to pay 218. Subject to such aeductions, the 
sums received for prill- ag*ent js bound io pay io his principal 
ci»aL all sums received on his account. 

219. In tile absence of any special I'ontract, payment for 

tlie nerformaiiee of any act is not due 

Iteration becomedue. <*mupietion ot 

such act; but an agen^ may detain 
moneys received by him on account of goods sold, altliough the 
whole of Ihe goods (‘unsigned to him for sale may not have been 
Mild, or altlmugh the sale may not be actually complete. 

220. An aiierit who is guilty of misconduct in the business 

. ^ , of the agency is not entitled to any 

b««r- 'ymuncrutW in respe, 1 of that part of 
ness misconducted, business winch he has miscnn- 

ducted. 


JUifstiutwnf. 

((B .4 iiupl()\s fi to li'fow) 1,00.000 rupees from C, and to lay it out on 
grjtfd security. B the 1,00,000 rupees and la^s out 90,000 nipee« on 

g(XKl sf*<niiity, brt ja>s out 10,000 irpces on security which ho ought to have 
liuown to b(‘ bad, vherel)v A loses sJ.OOO rupees. B is eiiiidecl to remuneration 
(or rtcoveilug the 1.00,000 rupees and hn* investing the 90,000^ nipees. Ho is 
not entitl(*d to any itminiernlion for investing the lO.OCK) lupees, and ho must 
uniki' gootl the 2,000 rupees to B. 

ih) A employs B to raecuer 1,000 rupees from (’. rtnough B's inhconducl 
the money not recovered. B is entitled to no remuuenition for his services, 
and must make gcxal the loss. 

221. In the absence of any contract to the contrary, an 
AgeaVfi Hen on nrln- "Kent jf entitled to retain goods, papers 
eipal^tt property* other propertA^, whether movable* 

. . '>v immovable, of the principal received 

by bun. until the amount due to himself for commission, 
disbursements and services in respect of the same has been, 
paid or accounted for to him. 
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Principal’s Duty to Agent. 

222. Tbe eniplojer i)f iin agent is bound to indemnify him 

Agent to be Inrtemiil. the consttiuenees ot all lawful 

lied agrainst consequen- i^eis done by buch u^eiii iu eicercise 0i 
ces of lawful acts. tiie authority conferred nj)()n him. 

lUn^Uations 

(<i) B, at SiiiKuaii, uiulei ui‘stimtions iiom A of (y.ilcutta, (oiitiatts with 
to (Uliver certain gcKxl's to him A (1 (H‘k not send ih«' giXKls to B, arid C' 
t*nes H foi bleach of fontiact 1» infoims A of the snC and A aiitlioiizes him 
to dehnd tie suit B defends the suit, and (ompelled to p.iy damages and 
cost", and jncnis expenses \ is li.dde to B toi such dania^ts, (osta ami 
expenses 

ib) B, a biokei at ('aldittn liv the oideis ol A, i meuhant tlieiO, coii- 
trads with V (oi the puicliasc ol JO c.ibKs of oil foi A Atterwaids A lefiisoH 
to lecoive the oil. and C sues B H inlonns, A, who iipudiateb the contiact 
iiltogethei B delends. Jut unsucceWidlj, and has to t a> damages and costs 
and jTuars expenses A u haole to B foi such damages, (osts and cxfienses 

223. Where one person eini)loy« another 1o do an act, and 

Ag^ent to 
Hed afainot 

ces of actfi _ — i i i . 

food fal%. that act, though it causes an in^iury 

1o the rights ot ilind [leisons 


the agent does the act in good taith, 
lie indemiil* einplo>er is liable to indemnify 
agent against tbe consequences of 


nitistuitatHh 


(«) A <i dtdee holdei mo uitilled to cxedition of Bs gocxl'- leciiiucs tht 
oHi(d of tin (V)Uit to Hd/» (eitaia goods, Hpiexnting them to l>« tiie g(>ods 
ol B The ofiicd seizes tin gixxis, dint is sued b\ (. the tine owriei of the 
gdids 4 js liable to inddunifv the ofticd lot the sum which he is (ompelltHl 
to pav t(' (’. in (onsv’QUdid of obeying As diiections. 


(b) B, at the leipust ol 4. sills gcKKls m tin posni ssioii of A. hut which 
A had no light to diRponi ol B dries not Know tins, arnl hands oviu the pio. 
steds ol the sale to 4 Alteiwards (\ tin tan owner ol (he gooda, sues B and 
lecoveis (he value of the ginnls and (osts 4 luihli to mdoumdy B foi what 
Ik lias hevn compelled to iiav to (’ ainl loi Bs uvmi expenses. 


224. When one person employs another to do an act 
which IS crimiiiul, tlie employer is not 

plo^er^aremio'.in' upon uu 

^rlii^iial act. cxiness or an im])ued promise, to in- 

tlemnifv him against the consequences 
of that act. 
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? hit6$elf an MerpsI 

fum^tiatiiKit fd 

Mgpmiy *c)f ’ <fee agency, the* age»y eannis >*4 ^ii| 

Itat mii^tortttt iitatiW the absence of an express contract, be 

Jeet^matter. terminated to the prejudice of such 

interest, 

i IlluBiTatiom. 

(a) a give® authority to B to sell A*« laud, and to pay himself, oat of the 
proceeds, the debts due to him from A, A cannot revoke this authority» 
nor can it be teirminhted by his insanity or death. 

(b) A consigns 1,000 balec of cotton to B, who has made advances to 
him on such cotton, and desires B to sell the cotton, and to repay hinss^ 
Put of the price, the amount of his own advances. A cannot revoke this 
authority, nor is it terminated by his insanity or death. 

203. The principal may, save as is otherwise provided by 
the last preceding section, revoke the 
authority given to his agent at any 
time before the authority has been 
exercised so as to bind the principal. 

204. The principal cannot revoke the authority given to 

his agent after the authority has been 
partly exercised so far as regards such 
partly exiwciMKl. obligations as arise from acts 

already done in the agency. 

Illusirations, 

(a) A authorizes B to buy 1,000 bales of cotton on account of A, and 
to pay for it out of A’s money remaining in B’s hands. B buys 1,000 
bales of cotton in bis own name, so as to make himself personally liable 
for the price. A cannot revoke B*8 authority so far as regards payment 
for the cotton. 

(b) A authorizes B to buy 1,000 bales of cotton on account of A, and 
to pay for it out of A’s money remaning in B’s hands. B buys 1,000 
bales ^ cotton in A’s name and so as not to render himself personally liable 
for the price. A can revoke B’s authority to pay for the cotton. 

205. Where there is an express or implied contract that 

the agency should be continued for any 

Compensation for period of time, the principal must make 
revoeation by prinm- compensation to the agent, or the agent 
pa« r.nuncl.tionby principal, as the case may be. 

for any previous revocation or renun¬ 
ciation of the agency without sufficient cause. 

206. Beasonable notice must be given of such revocation 

or renunciation; otherwise the damage 

NoUca of ravoea- thereby resulting to the principal ©r the 

or ranuncdation. agent, ag the case may be, must be 

made good to the one by the other, 

35 


When principal 
may revoke agent's 
aatnority. 





IHmA ortmiitM. 


%TQp«tjpp ao^ j^nmw#tion 
^y b# ejqpijftfsed or may be iniypjiied 
in tlli^e opbi^l of tb$ or %e»1| 

reBpectiyely- ' 


lUustnttion. 

A empowers B to let A’s Iwuse. Altarwatds A lets it himself. This 
i« m implied revocatioii of a,ut]iQriiy. 

208. Tl^ termination of ^ 
authority of an agent does not^ sp far 
as regards the agent, take effect beforo 
it becomes known to him, or so far 
regards third persons, before it becomas 
known to them. 


When termination 
of a^retit’s authority 
takes effect as to 
agent and as to third 
persons. 


IRuatrations. 

(a) A directs B to sell goods for kim, and agrees to give B five per cent, 
commission on the price fetched by the goods. A afterwards, by letter^ 
revokes B’s authority. B after the letter is seat, but before he receives it, 
sells the goods for 100 rupees. The sale is binding on A, and B is entitled 
to five rupees as his commission. 

(b) A, at Madras, by letter directs B to sell for him some cotton lying 
in a warehouse in Bombay, and afterwards, by letter, revokes his authority 
to sell, and directs B to send the cotton to Madras. B, after receiving the 
second letter, enters into a contract with C, who knows of the first letter, 
tjut not of the second, for the sale to him of the cotton. C pays B the mon^, 
with which B absconds. C’s payment is good as against A- 

(c) A directs B, his agent, to pay certain money to C. A dies, and D 
out probate to his will. B, after A’s death, but before hearing of it^ 

pays the money to C, The payment is good as against D, tlie executor. 

209. When an agency is terminated by the principal 
dying or becoming of unsound mind, 
Agent’, duty on t*r- tf agent la bound to take, on behalf 

mlnatjlon of Agency by of the representatives of his late pria- 

principara dei^th or cipal, all reasonable stepa for the pro- 
insanity. tection and preservation of the interests 

entrusted to him. 


210. The termination of the authority of an agent causes 

Tarmination of sub- termination (subject to the rules 

antduwitv herein contained regarding the termi- 

nation of an agent’s authority) of thb 
authority of sub-agents appointed by him. 
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Dilty 

'211. An agent ia bound to oonduct tbe boaineas ol faif 
^ principal accerdinf to the directions 

"SmX Sjven by the prmcip^. or, in 
psTt^^w absence of any such directions, accord¬ 

ing to the custom which prevails in 
doing business of the same bind at the place v?iiere the agent 
conducts such business. When the agent acts otherwise, if anjr 
loss be sustained, he must make it good to hjs principal, and, 
if any profit accrues^ he must account for it. 


Illustrations n 

(a) A, an agent engaged in carrying on for B a business, in which it is the 
custom to invest from time to time, at interest* the moneys which may be in 
hand, omits to make such investment. A must make good to B the interest 
usually obtained by such investments. 


(b) B^ a broker, in whose business it is not the custom to sell on credit, 
sells goods of A on credit to C, whose credit at the time was very high. C, 
before payment, becomes insolvent. B must make good the loss to A. 


Skill and diligence 
Tequired from agent. 


212. An agent is bound to conduct the business of the- 
agency with as much skill as is gene¬ 
rally possessed by persons engaged in 
similar business, unless the principal 
has notice of his want of skill. The agent is always bound to 
act with reasonable diligence, and to use such skill as he 
possesses; and to make compensation to his principal in respech 
ol the direct consequences of his own neglect, w^ant of skill 
(►r niisconduct, but not in respect of loss or damage w’hicb are 
invhrectly or remotely caused by such neglect, w^ant of skill or 
misconduct. 


Illustrations, 

(a) A, a merchant in Calcutta, has an agent, B, in London to whom a 
sum of money is paid on A’s account, with orders to remit. B retains the 
money for a considerable time. A, in consequence of not receiving the 
money, becomes insolvent. B is liable for the money and interest from the 
day on which it ought to have been paid, according to the usual rate, and for 
any further direct loss—as e.g., by variation ol rate of exchange—but not 
further. 

(b) A, an agent for the sale of goods, having authority to sell on credit, 
^el!s to B on credit, without making the proper and usual enquktes as to the 
solvency of B. B, at the time of such sale, is insolvent. A must make com¬ 
pensation to his prineipal in respect of any loss thereby sustained. 

(e) A, an insurance-broker, employed by B to effect an instu^hce on a 
ship, omi^s to see that the usual clauses are inserted in the policy. The shqp 
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is afterwards lost. In Qonse<|i^nce of the om^loii of clause nothing oan 
be recovered from tile tlndiwitfers, ^ A Is boundmake good the loss 
toB. 

(d) A, a merchant in ]S!n^and, directs B, his agent i^t Bom^f^^yFho 
acc^ts the agency, to send him 10b bales of cotton by aoertatn ship. B» having 
it in his power to send the cotton, omits to do so. The ship arrives' safely hr 
England. Soon after her arrival the price of cotton rises. B is bound to 
make good to A the profit which he might have made by the 100 bales of 
cotton at the time the ship arrived, but not any profit he might have made 
by the subsequent rise. 

213. An agent is bound to render 
Agent’s accounts. proper accounts to his principal on 
demand. 


214. It is the duty of an agent, in cases of difficulty, to 

Agent’s duty to reasonable diligence in com- 

comnnunicate with municating with his principal, and in 
principal. seeking to obtain his instruction. 

215. If an agent deals on his own account in the business 
of the agency, without first obtfun- 
ing the consent of his principal and 
acquainting him with all material cir¬ 
cumstances 'which have come to his 
own knowledge on the subject, the 
principal may repudiate the transac¬ 
tion, if the case shown either that any material fact has been 
dishonestly concealed from him by the agent, or that the 
dealings of the agent have been disadvantageous to him. 

Illustrations, 


Right of principal 
when agent deals on 
his own account in 
business of agency 
without principal’s 
consent 


(a) A directs B to sell A’s estate. B buys the estate for himself in the 
name of C. A, on discovering that B has bought the estate for himself, may 
repudiate the sale, if he can show that B has dishonestly concealed any 
material fact or that the sale has been disadvantageous to him. 

(b) A directs B to sell A‘s estate. B, on looking over the estate before 
selling it, finds a mine on the estate which is unknown to A. B informs A 
that he wishes to buy the estate for himself, but conceals the discovery of 
the mine. A allows B to buy, in Ignorance of the existence of the mine. A 
on discovering that B knew of the mine at the time he bought the estate, 
may cither repudiate or adopt the sale at his option. 


216. If an agent, without the knowledge of his principal, 
deals in the business of the agency on 


Principal’s right to 
hanafiit gained by 
agant dealing on hia 
erwn account in bu»i« 
naaa of agency. 


his own account instead of on account 
of his principal, the principal is entitled 
to claim from the agent any benefit 
wffiich may have resulted to him from 
the transaction. 



€di9^CT mf 


m 


i ini 

A directs bis Ageut, to b^y a certain house lor him. B tells A it can* 
not be bought, and buys the house for himself. A may. on discovering that 
B has bought the house* compel him to AeO it to A at the price he gave 
lor it. 

217. An agent may retain, oot of a^y sums raoeivecl on 
account of the priijcipal m the business 
Agent’s right of of the agency, all moneys due to him- 
retainer out of fums gpjf respect of advances made or 

ac^nt.^ *^*^**'^^ * expenses properly incurred by him in 

conducting such bu-aness, and also such 
remuneration as may be payable to him for acting as agent. 

Agent’s duty to Subject Ip such deductions, 

pay sums received for the agent is bound to pay to his princi- 
principal. pal all sums received on his account. 


muneration becomes 
due. 


219. Jn the absence of an> special contract, payment for 

^ the peiiormance of any act i-^ not due 

When agent’s re- agent until the completion of 

such act , but an agent may detain 
moneys received by him on account of 
L^'^ods sold, although the whole of the goods consigned to him for 
sale may not have been sold, or although the Stde nia} not be 
actually complete. 

220. An agent who is guilty of misconduct in the bu^iness 

of the agency is not entitled to any 
Agent not entitled to remuneration in respect of that part of 

remuneration for bu- j* u . v ^ i 

the business which he has mis¬ 


tiness misconducted. 


conducted. 


Illustrations^ 

(a) A employs B to recover 1,00,000 rtipees from C, and to lay it out on 
good seciirily. B recovers the 1,00,000 rupees and lays out 90,000 rupees on 
good security, but lays out 10,000 rupees on security which he ought to have 
inown to be bad, whereby A loses 11,000 rupees. B is entitled to remunera¬ 
tion for recovering the 1,00,000 rupees and for investing the 90,000 rupees. 
He is not entitled to any remuneration for investing the 10,000 rupees, and 
he must make good the 2,000 rupees to B. 

(b) A employs B to recover 1,000 rupees from C, Through B> mis¬ 
conduct the money is not recovered. B is entitled to no remunepstion for 
his services, and must make good the loss. 

221. In the absence of any contract to the contrary, an 
agent is entitled to retain goods, papers 

ApvH’a liatt on nther property, Wrhether movable or 

pr nc pal • property. immovable, of the principal received by 
I'im, until the amount due to hirhself for commission, disburse¬ 
ments and services in respect of the same hm 
or acoiHinted for to him. ^ 
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Principal's Duty io Agent. 


222. The empioyer of an agent is bound to indemnify* 


^ A||«nt to bo lndom« 
i&tfiod ogainot consc« 
«|iioficoa of lawful acta* 


him against the 
lau^ul acts done 
exercise of the 
upon him* 


consequences of all 
by such agent in 
authority conferred 

I I,’ 


Illustrations, 


(a) B, at Singapur, under instructions from A of Calcutta, contracts 
with C to deliver certain goods to him. A does not send the goods to B, 
and C sues B for breach of contract. B informs A of the suit, and A 
authorizes him to defend the suit. B defends the suit, and is compelled to 
pay damages and costs, and incurs expenses. A is liable to B for such? 
damages* costs and expenses. 


(b) B, a broker at Calcutta, by the orders of A, a merchant there, con- 
trS-cts with C for the purchase of 10 casks of oil for A. Afterwards A refuses 
to receive the oil, and C sues B. B informs A, who repudiates the contract 
altogether. B defends, but unsuccessfully, and has to pay damages and costa 
and incurs expenses* A is liable to B for such damages, cost and expenses* 


223. Where one person employs another to do an act, and 
the agent does the act in good faith,. 

Agent to ^ bo iii- the employer is liable to indemnify the 
agent against the consequences of that 
in good faith, though it causes an injury to the 

rights of third persons. 


IVustrations, 

(a) A, a decree-holder and entitled to execution of B*s goods, requires 
the oflScer of the Court to seize certain goods, representing them to be tho 
goods of B. The officer seiz^ the goods, and is sued by C, the true owner of 
the goods. A is Ijahle to indemnify the oficer for the 6«pi which he is qoip*. 
polled to pay to C, in consequence of obeyif|| A'e 

f’ * » 1 » • 

(b) B. M tbe rwjuert A, sells goods in the possession of A, but which 
A had no right to dispose of. B does not know this, and hands over 
the proceeds of the sale to A. Afterwards C, the true owner of the goods. 
Sites B and recovers the value of the goods and costs. A is liabk to indemnify 
B for whet he has been compelled to puy to C and for B’s own expenses. 


^4. When one person etnploys Another to do an act which 
is criminal, the employer is not liable 
*" ’ df to the afefeht either upon fin ijipress or 

wnployer nf.ngmt to implied promise, ^ indethnify him 

against the consequences of that act. 


vnnofonnoj'va won 

40 A criitdaitti act. 
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<•) A 9 UiUiA C, Aid Hgnitk tit Uti it^iinst aU 

^ 9 iblMipib tiiits C, And ti> i>A^ dAmAget %a C 

DMr M ddii^. A U i(A WBli td ii^eniilfy B ^or tluMi damalici. 

(f>) B, tile piniptie^ oi « nMrgpeper, ptAtliabes, at A’e teqUeit, a libei 
upon C in tho pnpeXp and A agrees to tiuleiixDify B against tlie ^nse<|U«iices 
ol tlie publicfttion* dnd all coats and damages of any action in respect thereof. 
B is sued by C and has to pay damages, lind also ihcKla exposes. A is not 
Iki^ to B npnn the Ihdenmity. 

Compensatian to ^he principal must mate 

agent for injury caua- compensation to his agent hi respect of 
ed by principaPa neg- injury caused to such agent by the 
principal’s neglect or want of skill. 


IlluHTation, 

A employs B as a bricklayer in building a house, and puts up the scaffold¬ 
ing himself. The scaffolding is unskilfully put up, and B is in consequence 
hurt. A roust make compensation to B. 


Effect of agency on contract with third persons. 

22G. Contracts entered into through an agent, and obli¬ 
gations arising Iroin acts done by an 
agent, may be enforced in the same 
manner and will have the same legal 
consequences, as if the con tracts had 
been entered into and the acts done by the principal in person. 


Enforcement and 
ooneeqiuences of 
agent’s oontracta. 


Illmtmtions, 

(a) A buys goods from B, knowing that he is an agent for their sale, but 
tiot knowing who is the principal. B*s principal is the person entitled to 
claim from A the price of the goods, and A cannot, in a suit by the pnnclpa I, 
set-off against that claim a debt due to himself from B. ' 

(b) A, lietng B*s agent with authority to receive money on his behalf, 
receives from, C a aum of liaoney dim to B. C is discharged (ff hit rbligatibn 
to pay the iilm in question to B. 


il7. When an agent doeg more than 'h‘6 !i StithdH&ed l<> 

,the wUch ig beyond 
niiS fftttbontVg ho htilifjh of whah 

dtfhS a^ ii Wltb& His » biMhlg yiWeen him and 

his principal. 
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lUmtratim} 

oumer id g i^ip and cargo, authoriaes B to procure an insurance 
lor 4,000 rupees on tlie skip** B procures a policy for 4,000 rupees on tlie ahjp^ 
and another for the Uhe sum of the cargo. A is bound to pay the prmiunk 
lor the policy on the ship, but not the premium for the policy on the cargo. 


228 Where an agent does more th^n he is authorized to 
do, and what he does beyond the scope 
^ineipal not hotu^ of his authority cannot be separated 
f*^®”*^'* from what is within it, the principal is 

bound to recognize the transac¬ 
tion. 


Illustration, 

A authorizes B to buy 500 sheep for him. B buys 500 sheep and ^00 
lambs for one sum of 6,000 rupees. A may repudiate the whole transaction. 
229. Any notice given to or information obtained by the 
agent, provided it be given or obtained 
Ccn^quencea of jjj course of the business transacted 
notice given to agent. principal, shall as 

between the principal and third parties, have the same legal 
consequences as if it had been given to or obtained by the 
principal. 


Illustrations. 

(a) A 18 employed by B to buy from C certain goods, of which C is the 
apparent owner, and buys them accordingly. In the course of the treaty for 
the sale, A learns tliat the goods really belonged to D, but B is ignorant of 
that fact. B is not entitled to set-off a debt owing to him from C against 
the price of the goods. 

(b) A is employed by B to buy from C goods of which C is the apparent 
owner, A was, before he was so employed, a servant of C, and then learnt 
that the goods really belonged to D, but B is ignorant of the fact. Inspite 
of the knowledge of his agent, B may set-off against the price of the goods 
a debt owing to him from C. 


Agent cannot pavao^ 
nally enforce, nor be 
bound by, contracts 
on behalf of principal. 


230. In the absence of any con¬ 
tract to that effect, an agent cannot 
personally enforce contracts entered 
into by him on behalf of hip principal, 
nor is *he personally bound by them. 


Presumption of con- 8uch a contract shall be presWied 
tract to contrary. to exipt in the following cases 

(1) where the contract u made by an agent for the sale 
^ ,or purchase of goods for, a merchant resident 
abroad: 



<Xnt9!SAC9 ACi: 

(2) wb&re to agent does not diaelose the name of his 
ptincipai; 

« t ♦ ^ 

(8) where the principal, though disclosed, cannot he 8pedt» 

231, If an agent makes a contract with a person who 
neither knows, nor has reason to stis- 
Rightsof pmr^mto jg ajj agent, his principal 

nordisdSil^ ““y tte perfoiroance of the 

contract ; but the other contracting 
party has, as against the principal, the same rights as he would 
have had as against the agent if the agent had been principal. 

If the principal discloses himself before the contract is com¬ 
pleted, the other contracting party may refuse to fulfil the 
contract, if he can show that, if he had known who was the 
principal in the contract, or if he had known that the agent w^as 
not a princtpal, he would not have entered Into the contract. 

282. Where one man makes a contract with anothet, 
neither knowing nor having reasonable 
Pe^oimance ^ con- grounds to suspect that the other is an 

principal, if he requires the 
performance of the contract, can only 
obtain such performance subject to the rights and obligations 
subsisting between the agent and the other party to the contract. 


lllustrafion, 

A, who owes 500 rupees to B, sells 1,000 rupees’ worth of rice to B. A 
is acting as agent for C in the transaction, but B has no knowledge nor 
reasonable ground of suspicion that such is the case. C cannot compel B to 
take the rice without allowing him to set-off A’s debt. 

233. In cases where the agent is personally liable, a 
Right of poraon deal- person dealing with him may hold 
ingwith agent perso- either him or his pHncipal, or both of 
Imble. them liable. 


Illmtration. 

A enters into a contract with B to sell him 100 bales of cotton, and 
afterwards discovers that B was acting as agent for C. A may sue either 
B or C, or both, for the price of the cotton. 


284. When a person who hng made a contract with an 


CfHsaOf|ueiioe of iin« 
ducing agent or prin- 
'cipal to act on l^Bef 
that ptinoipal or agant 
;^11 he held emiltiaiire* 
hr liable. 


agent induces the ag^nt to act upon the 
belief that the principal only will be 
held liable, or induces the principal to 
act upon the bdief that the agent only 
will be* held liable* he cannot afterward# 
hold liable ike agent or> principal 
respectively. 
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A pifMh i«|»r«BelM»g is^ietf to be the 

authorized agent dt jaioth^r, and there- 
. M abi^ ty of pretend- inducing a third person to deal with 
hW as such agent, is liable, if hia 
Imaged employer does not ratify his acts, to make coihpfensa- 
tion to the other in respect of any loss or damage which he' 
has incurred by so dealing. 

2B6. A. person With whom a contract has been entered 
^ fit character of agent is not^ 

entitled to require the performance of 
•utitlad to perlor- it if he was in reality acting, not as 
nckimcft. agent, but on his own account. 


When an agent has, without authority, done acts or 
incun’ed obligations to third persons on 
behalf of his principal, the principal is 
bound by such acts or obligations if he 
has by his words or conduct induced 
such third persons to believe that swch 
acts and obligations were within the scope of the agent's, 
authority. 


Liability of pr|nc!« 
pal inducing belief 
that agent’s unautho- 
riaed acts were autKo> 
rfseed. 


Illustrations, 

(a) A consigns goods to B for .sale, and gives him instructions not to- 
sell under a fixed price. C, being ignorant of B's instructions, enters into a 
contract with B to buy the goods at a price lower than the reserved price. 
A is bound by the contract. 

(b) A entrusts B with negotiable instruments endorsed in blank. B 
ijfells them to C' in violation of Private orders from A. The sale is good. 

236. Misrepresentations made, or frauds committed, by 
agents acting in the course of their 
Af business for their principals, have the 

Sr fraud b^agenL ^ nnme effect on agreements made by such 

agents as if such misrepresentations or 
frauds had been made or committed by the principals; but 
misrepresentations made, or frauds committed, by agents, in 
matters which do not fall within their authority do not affect 
their principals. 

Illsutrations. 

(a) A being B*s j^nl for the sale of goods* induces € to buy them by a 
ndsr^esentation, which he wA« pot authorised by B to inalce. The eoB- 
tradt 18 voktable, as betweto B and C» Ut Hie optSoi ot C. 

(b) A» the eaplafn of B's ship, signa Ulls of lading vkhout liavipg 

<w bi&ind lU TheM«i«nadtoir wk 4<M 

itnd coW|nor. 
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INDIAN SALE OF GOODS ACT 

ACT No. Ill of 1930. 


An Act to define mid amend the law relating to 
the sale of goods 

Whereas it is expedient to define and amend the law 
Telating to the sale of goods; it is hereby enacted as follows: — 

CHAPTEE I. 

PRELIMINARY. 

Short title, extent 1. (1) This Act may be called the 

mnd commencement. Indian Sale of Goods Act, 1930. 

(2) It extends to the whole of British India, including 
British BalucWstan and the Sonthal Parganas. 

(3) It shall come into force on the first day of July, 1930. 

2. In this Act, unless there is 
Definitions. anything repugnant in the subject or 

context.— 

(1) ''buyer"' means a person who buys or agrees to buy 

goods; 

(2) “delivery” means voluntary transfer of possession 

from one person to another; 

(8) goods are said to be in a ‘deliverable state* when 
they are in such state that the buyer would under 
the contract be bound to take delivery of them; 

(4) “document of title to goods” includes a bill of lad¬ 

ing, dock-warrant, wwehouse keeper's certificate, 
wharfingers* certificate, railway receipt, warrant 
or order for the delivery of goods and any other 
document used in the ordinary course of business 
as proof of the possession or control of goods, or 
authorising or purporting to authorise, either by 
endorsement or by delivery, the possessor of the 
document to transfer or receive goods thereby 
represented; 

(5) “fault* means wrongful act or default; 

(6) “future goods” means goods to be manufactured or 

produced or acquired by the seller after the making 
of the contract of sale; 

(7) “goods” means every kind of movable property other 

than actionable claims and money; and includes 
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tjtock and sbairaa, growing ^opt* grass, and tbinga 
attached to or forming part of th© land which ar© 
agreed to be served before sale or under the 
contract of sale; 

(8) a person is said to be “insolvent*' who has ceased to 

pay his debts in the ordinary course of business^ 
or cannot pay his debts as they become due, 
whether he has committed an act of insolvency 
or not; 

(9) “mercantile agent** means a mercantile agent having 

in the customary course of business as such agent 
authority either to sell goods, or to consign goods 
for the purposes of sale, or to buv goods, or to 
raise money on the security of goods; 

(10) “price** means the money consideration for a sale of 

goods; 

(11) “property** means the general property in goods, 

and not merely a special property; 

(12) “quality of goods** includes their state or condition r 

(13) “seller** means a person who sells or agrees to sell 

goods ; 

(14) “specific goods’* means goods identified and agreed 

upod at the time a contract of sale is made; and 

(15) €3q)resfeion used not defined in this Act and defined 

in the Indian Contract Act, 1872, Lave the mean¬ 
ings assigned to them in that Act. 

3. The unrepealed provisions of the Indian Contract Act, 
Application of provi- 1872, save in so far as they are iucon 
of sistent with the express provisions of 
this Act, shall continue to apply to 
contracts for the sale of goods. 


CHAPTER 11 

FORMATION OF THE CONTRACT, 

Contract of Sale. 

4. (1) A contract for sale of goods is a contract whereby 

« , the seller transfers or agrees to transfer 

to^ll™ *«**©«*«•«* the property in goods to the buyer for 

a price. There may be a contract of 
Bale between one part-owner and another. 

(2) A contract of sale may be absolute or conditional. 

(3) Where under a contract of sale the property in the 
goods is transferred from the seller to the buyer, the contract 
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a'leftk, but whem traneiBr of the property in the 
.^oode to telle place at a future time or eubject to some 
condition thCreaMer to be fulfilled, the conisract is called an 
.agreement to sell. 

(4) An agreement to sell becomes a sale when the time 
•elapses or the conditions are fulfilled subiect to which the pro- 
peity in the goodgt is to be transferred. 

Formalitiaa of tha^ Contract. 

5. (1) A contract of sale is made by an offer to buy or 
sell goods for a price and the acceptance 
offer. The contract may provide 
^ ** for the immediate delivery of the goods 

or immediate payment of the price or both, or for the delivery 
or payment by iuFtalments, or that the delivery or payment or 
both shall be postponed. 

(2) Subject tc the provisions of any law for the time-being 
in force, a contract of sale may be in writing or by word of 
mouth, or partly in writing and partly by word, by mouth or 
may be implied from the conduct of the parties. 


Subject-matter of Contract. 

6. (1) The goods which form the subject of a contract of 

sale may be either existing goods, owned 
Existing or future qj. possessed by the seller, or future 
goods. 

(2) There may be a contract for the sale of goods the acqui¬ 
sition of which by the seller depends upon a contingency which 
may or may not happen. 

(3) Where by a contract of sale the seller purports to effect 
a present sale of future goods, the contract operates as an agree¬ 
ment to ‘^ell the goods, 

7. Where there is a contract for the sale of specific goods. 

Goods perifthkif b»- contract is void if the goods without 

fore making of con- the knowledge of the seller have, at the 
time when the contract w^as made, 
perished or become so damaged as no longer to answer to their 
description in the contract. 

8. Where there is an agreement to sell specific goods, and 

subsequently the goods without any 
Good* perishing bo- fault on the part of the seller or buyer 

to sell ** or become so damaged as no 

longer to answer to their description in 
the agreement before the risk passes to the buyer, the agree¬ 
ment is tiaereby avoided. 
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9. (1) The price in a contract of sale, may be bf. 

Jk^cmrnimmnt ol oontr#<?t be w to be in 

n**^* manner theijeby a^eed or may be 

mined by the course of dealing between the parties* 

(2) Where the price is not determined in accordance ^iti% 
the foregoing provisions, the buyer shall pay the seller a reas^^ 
able pnee. What is a reasonable price is a question of fapt. 
dependent on the circumstances of eadi particular case. 

10. (IJ Where there is an agreement to sell goods on the 
terms that the price is to be feed by the 
valuation ot a third paity and such, 
third party cannot or does not mlike 

such valuation, the agreement is thereby avoided: 

Provided that, if the goods or any part thereof have beqfi 
delivered to, and appropriated by, the buyer, he shall pay % 
leasonable price therefor. 

(2) Where such third party is prevented from making the 
valuation by the fault of the seller or buyer, the party not in 
fault may maintam a suit for damages against the party in fault* 

Conditions and Warranties 


Agreen>ent 

valuation. 


11. Unless a different intention appears from the terms 
Stipulations as to of the contract, stipulations as to time 
of payment are not deemed to be of the 
essence of a contract of sale. Whether any other stipulation 
as to time is of the essence of the contract or not depends on 
the terms of the contract. 


Condition and war< 
T|inty. 


12, (1) A stipulation in a contract 

of sale with reference to goods w’hich 
are the subject thereof may be a condi¬ 
tion or a warranty. 

(2) A condition is a stipulation essential to the main pur- 
I ose of the contract, the breach of wdiich gives rise to a right 
to treat the contract as repudiated. 

(3) A v'arraiity is a stipulation collateral to Iho main pur¬ 
pose of the contract, the breach of w^hich gives rise to a claim for 
f^amages but not to a right to reject the goods and treat tha^ 
contract as repudiated. 

(4) Whether a stipulation in a contract of sale is a condition 
01 a warranty depends in each case on the construction of the 
contract. A stipulation may be a condition, though called a 
warranty in the contract. 

13, (1) Where a contract of sale is subject to any condi- 

^ tion to be fulfilled by the seller, the 

bu\er may waive the condition or elect 
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a breach of warranty and not afiJ a ground for treating tbo 
contract as repudiatied4 , o 

(2) Where a contract of sale is not severable and the hnyot 
has accepted the goods or part thereof, or where the contract^ 
is for specilic goods the property in which has patised to the 
buyer, the breach of any condition to be fulfilled by the seller 
can only be treated as a breach of warranty and not as a ground 
for rejecting the goods and treating the contract as repudiated, 
unless there is a term of the contract, express or implied, to 
that effect. 

(3) Nothing in this section shall effect the case of any condi¬ 
tion or warranty fulfilment of which is excused by law by reason 
of impossibility or otherwise. 

14. In a contract of sale, unless, 
Implied undertaking the circumstances oi the contract arc 

M to title etc. such ns to show a different intention 

there is— 

(а) an implied condition on the part of the seller that, 

in the case of a sale, he has a right to sell the 
goods and that, in the case of an agreement to sell, 
lie will have a right to sell the goods at the time 
when the property is to pass ; 

(б) an implied warranty that the buyer shall have and 

enjoy quiet possession of the goods ; 

(c) an implied warranty that the goods shall be free fronx 
any charge or encumbrance in favour of any third 
party not declared or known to the buyer before 
or at the time when the contract is made. 

15. Where there is a contract for the sale of goods by 
Sale by description. description, there is an implied condi¬ 
tion that the goods shall correspond 

with the description ; and, if the sale is by sample as well as 
by description, it is not sufficient that the bulk of the goods 
corresponds with the sample if the goods do not also correspond 
with the description. 

16. Subject to the provisions of this Act and of any other 

Implied conditions ae for the time being in force, there 

to quality or fitness. is no implied warranty or condition as 

to the quality or fitness for any parti¬ 
cular purpose of goods supplied under a contract of sale,' except 
as follows: — 

(1) Where the buyer, expressly or by implication, makes 
known to the seller the particular purpose for 
which the goods are required, so as to show that 
the buyer relies on the seller*s skill or ju^ment, 
and the goods are of a description which it is in 
the course of the seller's business to supply 
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{whether he is the manufacturer or producer or 
not)» there an implied condition that the goods 
fehall bo reasonably fit for such purpose: 

TVovided tliat, in the case of a contract for the sale of a. 
specified article under its iiatcnt or other trade 
name, there is no implied condition as to its fitness 
for any particular puqiose. 

(2) Wliere g^xida are bought by description from a seller 
who deals in goods of that description (whether he 
is rhe manufacturer or prcKlucer or not), there is 
an implied condition that the goods shall be of 
merchantable qualify : 

ProMded that it the buyer has examined the goods there 
shall be no implied condition as regards defects 
which such examination ought to have revealed. 

(31 An implied wananty or condition as to quality or 
fitness for a particular purpose ma> be annexed by 
the usage of trade. 

(4) An express w^arranty or condition does not negative 
a wan-anty oi* condition implied by this Act unless 
inconsistent therewith. 

17. 11) A contract of sale is a contract for s.de by sample 

Sale by sample. where there is a term in the contract, 
express or implied, to that effect, 

(2) Jn the case of a (*ontract for sale In sample there is an 
im])lied condition— 

{a) that the bulk shall correspond with the sample in 
qnalitN : 

(h) that the bu;\(‘r sliall lane a reasonable opi)ortunitj of 
comparing the bulk with the sample ; 

(r) that the goods shall be free from aa\ defect, reiabn*- 
ing them iinmerclumtable. which would not he 
apparent on reasonable examiimtion f>f the sample. 


(lUPTER TIT. 

EFFECTS OF THE CONTRACT* 

Transfer of property as between seller and buyer. 

18 . Where there !i eontract for tlie of iina‘«cert/iine(l 

Good, must be a- prop^ V i„ the go.xU h 

certained. tuuisteriod to the buyer unless and 

until the goods are aseertuiiied. 


30 
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19. (1) Where there is a contract for the sale of specific 

or ascertained goods the property in 
Property pastes them is transferred to the buyer at such 
ivfien intended to pass. time as the parties to the contract intend 

it to be transferred. 

(2) For the purpose of ascertaining the intention of the 
parties regard shall be had to the terms of the contract, the con¬ 
duct of the parties and the circumstances of the case. 


(8) Unless a different intention appears, the rules contained 
i»^ sections 20 to 24 are rules for ascertaining the intention of 
the parties as to the time at which the property in the goods 
is to pass to the buyer. 

20. Where there is an unconditional contract for the sale 

« i specific goods in a deliverable state, 

delivarable ** * the property in the goods passes to the 

buyer when the contract is made, and 
it is immaterial whether the time of payment of the price or 
tlie time of delivery of the goods, or both, is postponed. 

21. Where there is a contract for the sale of specific goods 

and the seller is bound to do something 
Si^cific good# b« to the goods for the purpose of putting 

* deliverable them into a deliverable state, the 

property does not pa^s until such thing 
iH done and the buyer has notice thereof. 


22. Where thert 

Specific goods in a 
deliverable state, when 
the seller has to do 
anything thereto In 
order to ascertain 
price. 


is a contract for the sale of specific goods 
in a delivenible state, but the Boller is 
bound to weigh, measure, test or do 
some other act or thing wdth reference 
to the goods for the purpose of ascer¬ 
taining the price, the property does not 
pass until such act or thing is done and 
the bu\er has notice thereof. 


28. (1) Where there is a contract for the sale of unascer- 

Saleof .‘’■7 ‘»e8eripfcion 

ed goods anl appro- goods of that description and m a 

priaiion. deliverable state are unconditionally 

appropriated to the coni met, either by 
rile seller with the as'^ient of the buyer or by the buyer with 
the assent of the seller, the property in the goods thereupon 
passes to the buyer. Such assent may be express or implied, 
and may be given either before or after the appropriation is 
made. 

(2) Where, in pursuance of the contract, the seller delivers 
Delivery to carrier. goods to the huver 9 r to a carrier 

, V # other bailee (whether named by the 

buyer or not) for the purpose of transmission to the buyer, and 
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-Joes not reserve the right of disposal, he is deemed to have 

u^onditionuUy appropriated the goods to the oontrMt. 
unoonuiiii^u jr rr r WhcQ goods are dehvered to 

GiKidt sent on «p- buyer on approval or * on sale or 

lirovml^ “on ••I® or ^etum*^ or other similar terms, the 
property therein passes to the buyer— 

(a) when he signifies his approval or acceptance to the 
seller or does any other act adopting the transac¬ 


tion ; 

(hj It he does not signify his approval or acceptance to 
the seller but retains the goods without giving 
notice of rejection, then, if a time has been fixed 
for the r. turn of the goods, on the expiration of 
such time, and, if no time has been fixed, on the 
t xpiration of j reasonable time. 


25. (Ij Where tie n‘ is a contract for the sale of specific 
. r • L L'oodb or where goods are subsequently 
a}jpropriuted to the contract, the seller 
may, by the terms of the contract or 
nfipropriation, reserve the right of disposal of the goods until 
(titnin conditions are fulfilled. In such case, notwithstanding 


rhe delivery of the goods to a buyer, or to a earner or other 
bailee for the pm'posc of fransiiussion to the buyer, the property 
m the goods does not pass to the buyer until the <*onditions 


imposed by the seller are fulfilled* 


(2) Where goods are. shipped and by the bill of lading the 
g</odH are (hdiverable to the order of the seller or his agent, tho 
seller is prima farm deemed to reserve the right of disposal. 

(3) Where the seller of goods draws on the buyer for the 
puce and tram-mita the bill of exchange and bill ot Jading to 
Kie buyer together, to be.cure acceptance or payment of the bill 
of exchange, the buyer is bound to return the bill of lading if 
he docs not honour tlui hill of exchange and if he wrongfully 
n'tains the hill c)f lading the property in the goods does not 
j rbs to him. 


26. X^nh-^s otherwise agreed, the goods rctnam at the 
Ruir bciler s risk until the property therein 

passes with property. transferred to the buyer, but when 

the property therein is transferred to the 
buyer, the goods are at the buyer*s risk whether delivery has 
been made or not. 


Provided that, where delivery hm been delayed through 
fault of either buyer or seller, the goods are at the risk 
< f the pnrty in fault as regards any loss which might not have 
occurred but for such fault: 
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Provided alwo that nothing in thin sliall the 

dtilies or liabilities of either aeller or buyer uo a bailee of the 
^t'ods of the other pHrt;s.^ ' 

i’ 

Transfer of title. 

27, Subjeet to the pTxnisions thi-s Act mid of an> other 
w h)r the time being in force \\here 

thorwner. gtx)as are aold bv a person who is not 

tht owner thereof and who do(‘s not sell 
tlieiu under the authorit} or witli tlie consent of the owner, tlie 
bluer aetiuires no lietter title to the goods than the seller had, 
unless file owner of th(« gcKids is hv its conduct precluded from 
<uiuing tlu* seller’s authoi-ifi to sell: 

ProMded that, where a mercantile agent is with tiu' consent 
o{ tile owner, in jiossession of tlie goods or of a document of title 
t< tile goods, anv sale made lu liim, wlien acting in the ordinarv 
coiuse oi business oi a morcantih' agent, shall be as \alid a^ 
it h(‘ were e\prev<.,l\ authorised b\ the ow’ner of the geiods to 
make iht same ; proMded that the* ba;ver acts in go(xl faith and 
has not at the time of the contrfw*! of snl(‘ noiici* tliai the siller 
lias not authoril} to sell, 

28 It one of siueral ]oint ow uerK of goods has the sole 

Sale by one of joint of them b\ permission of file 

owners-- co-owners, the prop(‘ri\ m the goods is 

truusfeired to an\ jiersoti who bu\s 
t( em ol such ]omt ownei m good faith and In s not at the iiiiie 
or the contract of ^a]t‘ notict thaf tlie sellei has not autholit^ 
to sell. 


<11! If ( 


Sale by person in 
possession under void¬ 
able contract. 


i ia od( , 

IM* hiUs 
defect of 


20 A\ hen the soilin’ of good-- 

r> -. ' w - ^ ^, j/v ^ j' M I 

thereiif uiKlcr a coiifruct \oi(lj)li]o under 
section 10 OI M-OioM 10V of lla Indiiui 
(’nntmcl \cd. 1S7i>, hiil the eontiMct 
"<»* To-eindecl at tlie time ol 

the fnitir ae-|ouvs a ^ood title to tile j-oods imnidul 
till 111 111 p)od laith aiid Mithoiit notice of the seller’^ 
title 


Seller or buyer in 
possession after sale 


••*<1. (I) Wlui'e a i)(.rs;,M. having ^ild goods contimie- or 

is in possession of the good«« or of flu 
oocimients of title to tlie good^, the 
1 ^ , i. 1 deliverv or tninsfin' by that person or 

it mie umle, ain'"‘''l' '‘I"!" 

-rslln 1 "e.7i . Nh"^ *o uru 

tne nre^ioiK Tlf r il**'i*^ »« Kood faith and without notice of 

icalui).- tl,/del'lw/^*’ 1 '"^‘r ^ 
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(2) Where n person^ having botight or agreed t>o buy goodsi 
*<jbtainH, witli the coiiHeiit of the seller, possessiou of thto< g(X>df^ 
or the documents of title to the goods, the deliverv or transfer 
by that person or by a mercantile agent acting for him, of tlie 
g<K)ds or <locumentK of title under au) sale, pledge or other 
•disposition the)'eof to any person receiving the same i?i go{Kl 
faith and witliout notice of any lien or other riglit of the original 
Mdler in respt'Ct of tlie goods shall have effect as if -^ueli lien or 
licht di<l not exist. 


(MIAPTETl TV 

PERFORMANCE OF THE CONTRACT. 


*'n. it is the dut\ (jf the seller 

of the l>u\er to accept 
thi'ui, m accordance with 
llie contract of sale. 


Duties of seller and 
“buyer. 


to deliver the goods and 
and pay for 
the terms uf 


32. Tiilos-, olln'iwise agree<l, deliverv of ilie goods and 
Payment and delivery }>aii»Pnt of <ho iirice mv C(meurreiil, 
are concurrent condi- conditions, that is to sai\, the tcll-.'r 
tions. slvdl he ready and willing to gi^'e 

possession of the goods to the laiyer it) exehange for the price, 
md the Inner '-hall he ready and willing to pay th(' i')riee in 
• e''change foi* ])()s-t‘ssion of the goods. 


“Eifect of part delivery. 


33 l)e]i\t‘r\ c'f goods sold may he made hv doing eny- 
thing whu'li tlu‘ ])ar1ie-> agree '^hall he 
treated as deliverv or whioh ha^ ilie 
1 (Teel of putting the goods in the poss(‘ssion (;f the buyer or of 
anv person authorised to hold them on liis helialf. 

34. A delivery of paii. of g<K)ds, in progress <>{ the delivery 
ol the whole, has the sana* (4T< cl, for 
thi' puqvise of ])assiiig the ])ioperty in 
such gofah*. as a d<div(*rv of the whol<‘ , hut a <Ieliverv of part 
of the goods, with an intention of severing it from the wiiole, 
does not optaxite as a ddivt'ry of the remainder. 

3r>. Apart from any expre'^s cou- 
Buyer to apply for tract, the .seller of goods is not bound 

^dotivery. to deliver them until the buyer applies 

for delivery. 

36, (1) Wliether it is for the buyer to take possession of 

good^ or for the seller to send them 
to the buyer is a question depending in 
each e^se on tlie contract, express or implied, between the! 
parties. Apart from any such contract, goods sold are to 
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delivered at the place at which they are at the time of the sale, 
and goods agreed to be sold are to be delivered at the place at 
which they are at the time of the agreement to sell, or, if not 
then in existence at the place at which they are manufactured, 
or produced* 

(2) Where under the contract of sale the seUor is bound 
to send the goods to the buyer, but no time for sending them 
is fixed, the seller is bound to send them within a reasonable 
time. 

(6) Where the goods at tJie tune of sale are in the posses¬ 
sion of a tJiird person, there is no delivery by seller to buyer 
unless and until such third person acknowledges to the buyer 
that be holds the goods on his behalf. 

l*ro^ided that noiliiiig in tliis section shall affect the opera¬ 
tion of tb(' issue or tran^f£r of an\ document of title to goods. 

(4) Demand or tender oi delivery may be treated as in- 
fffeetual unk'ss made at a reasonable hour. Wliat is a reason¬ 
able hour is a question ot fact. 

(d) Ikiless oilierwise agreed* the expensm of and incidental 
to putting tlie goods into a delherabJe stat(‘ shall be borne by 
the seller. 

{37. (1) Where the seller delhers to the buyer a quantity 

Delivery of wrong Contracted to sellV 

quantity. ^he buyer may reject them, b\it if the 

buyer accepts the goods so delivered he 
f,hall j)a\ ior tbcun at tlie contract rate. 

(2) ^MlC're the seller delivers to the buyer a quantity of 
goods larger than he coiitraetcai to sell, the buyer may accept 
tlie goods included in tlie contract and reject tbt- rest, or he may 
leject the A\liole. If the buyer accepts lh<‘ whole of the goods 
so delivered, he shall ])a> for them at the contract rate. 

(d) Where the seller deli\ers to tlie buyer the g(X)ds hc' 
contracted io sell mixed with gm^ds of a different description not 
included in the contract, the buyer may accept the goods which 
are in accordance ^ith the contract and reject the rest, or may 
reject the ubole. 

(4) 1 he provisions of tliis section are subject to any usage 
of trade, special agreement or CvOUrse of dealing between the 
parties. 

H8, (1) Ihiless otherw’ise agreed, the buyer of goods is not 

Inrtalment deliverie.. delivery thereof by 

instalments. 

(2) Where there is a contract for the sale of goods to be 
delivered by stated instalments which are to be separately paid 
foi, and the seller makes no delivery or defective delivery in 
respect of one or more instalments, or the buyer neglects or 
ii fuses to take delivery of or pay for one or more instalments. 
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it is a question in each case depending on / the terms of the 
contract and the circumstances of the case, whether the breach 
of contract is a repudiation of the whole contract, or whether 
it is a severable breach giving rise to a claim for compensation, 
I ut not to a right to treat the whole contract as repudiated* 

30, (1) Where, in pursuance of a contract of sale, the 

n*ts«**.*» seller is authorised or required to send 

whartinger. the goods to the buyer, delivery of the 

goods to a carrier, whether named by 
the buyer or not, for the purpose of transmission to the buyer, 
or delivery of the goods in a wharfinger for safe custody, privia 
javtG deemed to be a delivery of the goods to the buyer. 

(2) Unless otherwise authorised by the buyer, the seller 
siiall make such contrfict with the carrier or wharfinger on 
behalf of the buyer as may be reasonable* having regard to the 
nuttire of the goods and the other circumstances of the case, 
ff the stdler omits so to do, and the goods are lost or damaged 
M' course of transit or whilst in the custody of the wharfinger, 
the hujer may decline to treat the delivery^ to the carrier or 
v.harfinger as a delivery to himself, or may hold the seller 
jo.-ponsiblc in damage'-. 


(3j Unless otherwise agreed, where gocxls arc sent by the 
seller to th(‘ buyer l>v a route involving sta transit, in circum- 
fctances in which it nsiial to insure, the seller shall give such 
notice to the buyer as niay enable him to insure them during 
their sea transit, aud if the seller fails so to do, the goods shall 
'oe deemed to be at his risk during such sea transit. 

40. Where the seller of goods agrees to deliver them at 

Ri.k where good, .re f 

delivered at di.tmt "hen sold, tlie buyer 

place. shall, nevertheless, unless oth(‘rwisc 

take any risk of deteriorati®n in 
the goods neeessarilj- incident to the course of transit. 


41. (1) Where goods are delivered to the buyer which he 
Buyer*, right of ex- previously cxauiined, he is not 

amining the good.. deemed to have accepted them unless 
, . . , until he has had a reasonable 

pportuinly of examining them for the purpose of ascertaining 
"liether they arc in conformity with the contract. 

^ (2) Unless otherwise agreed, when the seller tenders deli- 

• erv ot goods to the buyer, he is bound, on request, to afford 
the buyer a reasonable opportunity of examining the goods for 
the purpose of ascertaining whether they are in conformity with 
th contract. 

42. The buyer is deemed to have accepted the goods when 
AccaptMic*. intimates to the seller that he has 

accepted them, or when the goods have 
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l)*:en delivered io liim and he does any act in relation to them 
which is inconsistent with the ownership of the seller, or when, 
after the lapse* of n reasonable time, he retains the goods with- 
uni iirtimuting to the seller that he has rejected them. 


4‘). Ihile^s otherwise agretsl, vvhere goods are delivered 


Buy or not bound to 
return rejected goods 


to the buyer and he rofu.^es io accept 
them, having the right so to do, lie 
not bound to rt4urn them io the seller, 
hut i1 suhieient if lie intimates l<v the sellet: that lie refuses 
to iceept them 


44. Whtn the seller is ready and willing to ftcdiver the 
gooils and requests ilie bn\er to take 

delivery of goods. a rt'asonahle time afti‘r Mieh rt‘(|Uest 

lake deli\t‘rv of the gootU, h(‘ is liable 
io the '-elJrr an^j loss occasioned h\ liis neglect or n^fiisal 
to take (]eli\ta‘\, and also foi a ]vaso]ial)le cliargi' ^or ih(‘ (’■are 
and cusfod\ of ilie goods. 


ProMfh fl thul nothing in this section shall alif'Ct the lights 
(4 I he sellei when the neglect or reiusal oi the hour to take 
d(]nt]*\ ainonnt^ to a rf‘])udiation of ilu* contract 


C1I\PTEK V. 

RIGHTS OF UNPAID SELLER AGAINST THE GOODS. 

do. (1) The si’llrr of goods is (h^enird to he an 
'^Unpaid seller” de- “unpaid sellt*r’’ within the me ninu of 
lined. this A ci¬ 

te) when tlie wliole of the ])rict‘ lias not been laud or 
tendered ; 

(h) when a l»ill of exchange or oth(*r nt'goliable insiru- 
ment has been received as conditional ]>aMneni, 
and the condition on which it was rec("iv(*f] lias 
not been fulfilled by reason of the dishonour of 
tiK instrument or otherwise. 

(2) In this (^hapter, the term “seller” includes any )H^rson 
who is in the pf)sition of a seller, as, for instance, an agent of 
the seller to whom the bill of lading has l>een indorsed, or a 
consignor or agent who has himaelf paid, or is directly re^pon- 
bihle for, the price. 
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46. (1) Subject to tte f)roviaionsr of this Ad an<l <^£ auy 

_ for thii tiuxe htJug ia force* not- 

••ll«nr t rights. withstanding that th: f>ro))crly in the 
goods may have pashed to the buver, tiie uripaid seiiev of goods, 
<is such, has by implication of law— 

(а) a lieu on the goods I'oi* the price \\hile hi* is in 

pos^'Chsiou of them; 

(б) in case of the insolvc nc} of the hover a right of 

rttof)ping tli(* grxuls in ti'ausil alter he lia^ patted 
with the possession of tlieni; 

(r) a rigli^ ol ivsale as limitcsl hy this \ct, 

(‘2) Where the property in good^ has iiol ])ass( d to tlie 
lao(*r, th(‘ unpaid has, in ad(iitif)U to his otlua- remedies, 

a right of withholding delivcaw similar to ioid (*o-< n^ive with 
his riglits of liini and sloppagt* m transil wlits’e tla* piojjertv 
I passed to die bn^er. 


Unpaid seller’s lien. 

[7. (1) Subject to the provisions of tins Act, the unpaid 


_ ^ sdicr of goods who is in jxis'^i's.^ion of 

e» er s icn. them is entitled to retain ])oss(‘ssion of 

l!«em until payneiit or tcndci of the ))rice in tlu‘ following case«, 
namely: — 

(a) wlievi tlie goods have hecai sold witiioin an\ stipnla- 
tani as to credit; 

(h) wlicit* lh(‘ grxxls havi* been sold on credit, but the 
term of {S'edit lias (‘xpinxl; 

(r) wliei\ the buver, Ixs'omes insol .(‘Ut 
(2) Tlie sc'lha mav ('xercist* Ins rights of litm uotw itlwtand- 
ng that he is m ])osst‘ssion of tluj goo(h as agent oi haiha* for 
th(' buyer. 

48. Where an unpaid stdler Iv s made part d(div(‘n of the 
p , goods, lie may exerei'--e Ins ngiit ol lien 

M € ivery nmaitider, unless snt*h pari 

<lrli\ery lias Ixa n mad<’ under such eireiinistancus as tti show 
ati agreement to waiAe the lien. 

« , I'h (1) T}u‘ unpaid seller goods 

Termination af lien. t i - r 

loses Inv hen tlienon-- 

(a) wh«*n hi delivers the goods to a carrier or other bailee 
for the purpo^'e of transmission to tin buyer uilli- 
out res(‘rving the nght of disposal of the goods. 

(/>) wdien tlu^ buyer or his agent lawfulK (ibiains posses¬ 
sion of the goods; 

(c) by waiver thereof. 

(2) The unpaid seller of goods, having a hen thereon. d<‘x's 
not lose his lien hy reason only that ho has obtained ; decree 
foi the price of the goods. 


Termination of lien. 
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Rights of stoppage in 
transit. 


Stoppage in transit. 

50. Subject to the provisions of this Act, when the buy^ 
of goods becomes insolvent, the unpaid 
seller who has parted with the posses¬ 
sion of the goods has the right of 

stopping them in transit, that is to say, he may resume posses- 
^ion of the goods as long as they are in the course of transit, 
and maj retain them until payment or tender of the price. 

51. (1) Goods are deemed to be in course of transit from 

. . the time when they are delivered to a 

Duration of tranait. pvirpose 

of transmission to the buyer, until the buyer or his agent in 
that behalf takes delivery of them from such carrier or other 
bailee. 

(2) If the bu 3 ers or his agent in that behalf obtains delivery 
of the goods before their arrival at the appointed destination, 
the transit is at an end. 

(3) If, after the arrival of the goods at the appointed 
destination, the earner or other bailee acknowledges to the 
buyer or his agent that he holds the goods on his behalf and 
Continues in possession of them as bailee for the buyer or his 
agent, the transit is at an end and it is immaterial that a further 
destination for the goods may have been indicated by the buyer. 

(4) If the goods (ire rc'jeeted by the buyer and the carrier 
or other bailee continues in possession of them, the transit is 
uc'.i deemed to be at an end, even if the selh'r hti< refused to 

receive them b.ack. 


(5) 'When goods are delivcivd to a ship chartered by the 
buyer, ji is a question de)>ending on the eireumstauces the 
particular ease, whether they are in tlie posses.--ion of the master 
a carrier or as agent of the buyer. 

(0) Where the carrier or other bailee wrongfully rt‘fuses to 
deliver the goods to tlie buyer or his agent in that behalf, the 
transit is deemed to be at an end. 

(7) Where part delivery of the goods has been .made to the 
buyer or his agent in that behalf, the remainder of the goods 
may he slopped in transit, unless such part delivery has been 
given in such eireumstanecs as to show an agreement to give 
U{- possession of the whole of the goods. 

52. (1) The unpaid seller may exercise his right of 

How.topp«gemtr.n. «topp«ge in transit either by taki^ 

sit actual poBsessiOn of the goods, or by 

giving notice of his claim to the carrier 
or other bailee in whose possession the goods are. Such notice 
may be given either to the person in actual possession of the 
goods or to his principal, Tn the latter case the notice, to be 
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efiectual, shall be given at such time and in such circumstances 
that the principal, by the exercise of reasonable diligence, may 
communicate it to his servant or agent in time to prevent a 
delivery to the buyer. 

(2) When notice of stappage in transit is given by the 
Bclier to the eairier or other bailee in possession of the goods, 
he shall re-deliver the goods to, or according to the directions 
ol the seller. The txpenseh of such re-delivery shall be borne 
h\ the seller. 


Transfer by buyer and seller. 

53 (1) Subject to the p^o^isions of this Act, the unpaid 

^ , seller’s right of lien or stoppage in 

pledge by buyer. transit is not anected by any sale or 

other disposition of the goods 'svhich the 
i’lyer made, unless the fecller has assented thereto: 

Provided that ^\llere a document ot title to goods has been 
Issued or lawfully transferred to any person as liuyer or owner 
ot tlie goods, and that person transfers the document to a 
l^eiH)!! who tak^^s the document in good faith and for considera- 
tem, tlieii, if sueli last mentioned transfer was In wa} of sale, 
llie unpaid sellerV right of lien or stoppage in transit is defeated, 
and, if such last mentioned transfer was In w^ay of pledge or 
otl'cr disposition for \alue, tlie unpaid seller’s right of lien or 
stoppage in trinsit can onl\ be exereisid subject to the rights 
< j the tiaiisferet 

(2) Where the lian^fer is by wav of pledge, the unpaid 
stlhr ma;v re(|iuu‘ the pledgtt^ U> luivc the amount secured by 

])]edgt satisfied m th(* iirst instance, a«^ far as possible, out 
of am other goods or securities oi the huver in the hands of 

pledgee and availaiile itgainst the bu\er. 

54. (1) Subject to the provisions oi -this -section,- a -oon- 

Sale not generally re«- rescinded by the 

cinded by lien or »top- men' exercise In an unpaid Rcller of his 
page in transit. right of lien or slojipage in transit. 

(2) Where the goods an of a pendiahle nature, or where 
tlie unpaid seller who lias exercised his nght of lien or stop- 
uige in transit gives notice to tla* hiiu'r of his intention to 
u-stll, the unpaid seller ma\, if the huur doe-^ not within a 
leasonable time pa} or tender the price, re-sell the goods within 
fi leasonable time and recover from, the oiiginel biiytr damages 
for any lo^s occasioned liis breach of contract, but the buyer 
^h ill not be entitled to any profit w hich mav occur on the 
re-sale. If such notjee is not given, the unpaid seller shall 
not be entitled be recover such damages and the buyer shall" 
bo entitled to the profit, if any, on the re-sale. 
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(8) Where lui unpaid seller who has oNereiroed his ri^ht ot 
lien or stoppa^^e in transit re-sell-, tlie goods, the buyer acquires 
a good title therido as against tli(‘ original buyer, notwithstand¬ 
ing that no notice oi tlie le-^^ale lias been given to tin original 
bi\\er. 

(4) Where the selhr (‘\pressly restrves a right (>f re-sule 
in ease the buyer should make default, and, on the biner making 
default, re-sells ilie goods, the origintil contract of sale i- thereby 
r(‘scinded, but without }>r(‘ju(iice to .m\ elaim which tlie seller 
may hava‘ for damages. 


CTI WTTAl VI 


SUITS FOR BREACH OF THE CONTRACT. 

do. (1) Where under a eoniraet ot sale the ]n’(ijMtt\ m 
Suit for price. gf>^)<ls has passed t(. 1li< U\\\,t and 

the l>u>er wrongtullv neglect- o> r^fiKe- 
to pav for tlie goods .leeordmg to the terms of t]u‘ eontmct the 
sell(*r ma\ sue I'im tor tht‘ pnee of tla g(»ods. 

(2) W laav \mder a contract fil sale the ])r ('e pwabk on 
a eei tain hi\ iru*s])(‘e1 1 \ot (h hva r\ an<l the bn\er wiongiulU 
neglects or rein^N to pa\ sneli pnc«' (be -seller mr\\ -la* itim 
Jor the pi ice although tiu |ao]nrt\ nt the goods lias nc)! passtsl 
and the goods have not b<>en approjiriated to tlie eontrael 

o(k W lieie the buNtu’ wrongfulK ni^gloet^ or retus( s to 
-icc'‘j)t and pav for tin* good-, the 
S(‘llcr m.tv sia him for damage', tor 
non-acee])tance 

seller wrongfulh lu'gleets or k fu-es to 
deli\t‘r tin’ goods to flu hiixor, the 
bn\er nuu sue tile seller for damages 
ior non-d(‘li\er\. 

58. Subjei't t(» the tmnisions of (liaptu 11 of tin*^Speeilie 
Ihdief Act, 1877, in an\ suit ior breach 
of eontract to dediver specifu* or ascer- 
tinned goods, the (dairf ina\. if it thinks fit, on the applica¬ 
tion of the plaintiff, by its decree direct that the eontraet shall 
be performed speoifically, wilhonl givingr the deieudant the 
option of retaiiimg the goo<ls on payment of dainngt‘s. Tin 
decree ma\ be unconditional, or upon such terms and condi¬ 
tions as to damages, payment of the price or otherwise, as the 
(ourt ma\ deem just, and the application of the plaintiff may 
1>e mad(* at anv time before the decree. 


Damages for non- 
acceptance 

57. Wda r ‘ (he 

Damages for non¬ 
delivery. 


Speci6c performance. 
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M), (() WliHv there is a breach of warrant\ by the seller,. 
^ , , , 1 . i! or where the buyer elects or in coEi- 

Si^nty t(. im.t nny hnn^<^h vf u omidi- 

tioii on the part of the seller as a breach 
(}\ w, the buyer in not by reason only of such breach of 
warranty entitled to rejt'Ct tht^ ^<>(kIs ; but be may— 

(a) set up ag.-iinst the seller tht‘ breach of warranty in 
dmiinution or extinction of the i)rice ; or 
(/>) sue the seller lin* damages for breacli of warranty. 

(2) 'flu* fact that a buyer has set up a bretich of warranty 
in diminution ot extinction of the price does not prevent him 
ii’om suing for the same breach of waiTanty if he has suffered 
inrtluT damage. 

(Kb Whert either parly to a contract of sale repudiates 
P t fb(‘ contract before the date of deliver\, 

traeXfo^eX^^ the other may either treat the contract 

as subsisting and wait till the date of 
(l(liv{'rv, or lu* may treat tlie contract as rescinded and sue for 
damages tor the breach. 

()1 (1) Nothing in this Act shall affect the right of the 

seller or tlie buyer to recovta* interest 
Interest by way of j;;|)(.eial dauiages in anv case where by 

damages. Jiitercst or special damages may be 

recoverable, or to recover the inonev 
paid when* tin consideration for the payment of it has failed. 

(2) In the absence of a contract to the contrary, the C’ourt 
rt»H\ award intciest at such rate as it thinks fit on the atnoiuit 
th(' — 

(a) to the sellt*r in a '^uil hy him for tlu amount of the 
]aMCt'—from tin* date of the tender of the goods or 
from tlu' date on wdiich tlu' price was pa\able ; 

(?o to the buytr in a suit by bim for the refund of the 
price in a eas(‘ of a hreacli of the contract on the 
part of th(‘ sel](‘r—from the date on which tlie (>ay 
numt was made. 


CinPTEh YII- 

MISCELLANEOUS. 

()2 \V]ier(‘ an\ right, duty' or liability w’ould rrist under 

EKdu.ion of implied ^ ‘ ’j' ’'"t'lention of luu , 

terms and conditions. he negatived or varit^d bv express 

agi'ecment or by the coiiise of dealing 
between the parties, or by imge if the usage is s\icli as to bind 
both ]), rties to the contract. 
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63* Where in this Act any reference is made to a 
Rmonable time a reasonable time, the question what is 

•«^u«aUoii of fact. a reasonable time is a question of fact. 

64. In the case of a sale by 
auction— 


Auction aalo. 


(1) where goods are put up for sale in lots, each lot is 

prima facie deemed to be the subject of a separate 
contract of sale ; 

(2) the sale is complete when the auctioneer announces 

its completion by the fall of the hammer or in 
other customary manner ; and, until such announce¬ 
ment is made, any bidder may retract his bid ; 

(3) a right to bid may be reserved expressly by or on 

behalf of the seller and, whore such right is ex¬ 
pressly so reserved, but not otherwise, the seller 
or any one person on his behalf may, subject to 
the provisions hereinafter contained, bid at the 
auction ; 

^(4) where the sale is not notified to be subject to a 
right to bid on behalf of the seller, it shall not be 
lawful for the seller to bid himself or to employ 
any person to bid at such sale, or for the auctioneer 
knowingly to take any bid from the seller or any 
such person ; and any sale contravening this rule 
may be treated as fraudulent by the buyer ; 

(5) the sale may be notified to be subject to a reserved 

or upset price ; 

(6) if the seller makes use of pretended bidding to raise 

tbe price, the sale is voidable at the option of the 
buyer. 

64A. In the event of any duty of customs or excise on 
any goods being imposed, increased, 
In contract of sale clecreased, or remitted after the making 

^decrear^’^a^^^^ (‘ontract for tbe sale of such 

be added or deducted. goods without stipulation as to the pay¬ 
ment of duty where duty was not 
chargeable at the tjme of tlie making of the contract, or for the 
sale of such goods duty-paid where duty was chargeable at that 
time,— 

(o) if such imposition or increase so takes effect that tbe 
duty or increased duty, as the case may be, or 
any part thereof, is paid, the seller may add so 
much to the contract price as will be equivalent 
to the amount paid in respect of such duty or 
increase of duty, and he shall be entitled to be 
paid and to sue for and recover such addiflon, and 
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(6) if such decrease or remission so takes effect that the 
decreased duty only or no duty, as the case may be, 
is paid, the buyer may deduct so much from the 
oontiact price as will be equivalent to the decrease 
of duty or remitted duty, and he shall not be 
liable to pay, or be sued for or in respect of, such 
deduction. 


_ , 65. Chtqoter VII of the Indian 

*^**’** ’ Contract Act, 1872, is hereby repealed. 

66. (1) Nothing in this Act or in any repeal effected 
o , thereby shall affect or be deemed to 

affect- 


(a) any right, title, interest, obligation or liabilty already 
acquired, accrued or incurred before the commence¬ 


ment of this Act, or 

(6) any legal proceedings or remedy in respect of any such 
right, title, interest, obligation or liability, or 
(r) anything done or suffered before the commencement 
of this Act, or 

(d) any enactment relating to the sale of goods which is 
not expressly repealed by this Act, or 
(c) any rule of law not inconsistent with this Act, 

(2) The rules of insolvency relating to contracts for^the 
sale of goods shall continue to apply thereto, notwithstanding 
anything eontainod in this Act. 

(3) The provisions of this Act relating to contracts of sale 
dc not apply to any transaction in the form of a contract of 
rale which is intended to operate by way of mortgage, pledge, 
'Charge or other security. 




THE INDIAN PARTNERSHIP ACT. 

ACT No. IX of 193«. 


Art to define and amend the hnv relating to Partneynhip. 

WfiKiiKAS it is expedient to define and amend the Ian 
to partncTnliip ; ft is hereb\ enacted as follons: 


CHAPTER I. 

PRELIMINARY. 

Short title, extent and t- (0 Tins Act min\ lx eallt'd tlie 

commenoennent. Indian Parlnershij) Act, P)B2. 

(2) It ('\tends to the whole of British India, including 
fBritish Baluchistan and the Sonthal Parganas. 

(d) It shall come into force on the 1st da\ of October, 1932, 
<‘xcept seetioti 09, whieh shall come into fore(‘ on llie tst (lay of 
Octobtr, 1933. 

2. Iti tliis Act, unless there is any- 
Ddfinitlotis. thing repugnant in tlie Kubjeel or 

context, 

{(I) an of a tir»n'’ nu'aiis any act or oini'^sion by all 

rile partncM’s, or l)\ any partner or agent of the 
‘inn wliidi gives ri'^e to a right enforceable b\ or 
against the firm ; 

ib) “biisbuss" ineludes e\(‘r\ trade, oeeiipation and 
piofession ; 

“pH'^eribed ’ means prescribed b;^ ruh^s made under 
this Act : 

(d) '‘third pari^ ” used in relation to a tirm or to a partnen- 
tlur(‘in means an\ j)ers<jn wIk^ is i\ot «a partner in 
tlie firm , and 

fr) expn's^'ions nstvl but not didined in ibis \ei and 
(bdint'd in ilu* Indian C’ontrael Act, 1872, shall ba\e 
the meanings assigiu^l to tliem in that Act. 

3. The unrt pealed provisions of the Indian rontract Act. 

1872, save in so far as thi'v are incon- 
Application of sistemt with the (‘Xfiress provisions of 

1872* ^ ^ ^ this Act, slndl continue (<> apply to 

firms. 



IHfDIAT? PA»TN®E«.WIP ACT 


571 


CHAPTER II. 

THE NATURE OF FAItTNERSHIP, 



4. “Partnership'" ia the Tt-'kiion 
between perfioiis who bav< af?rep<3 to 
share the profits of a business earned 
on by all or any o! them neting lor r»ll* 


fN'ison^ vTtio have entered into partnership %\iTb oni another 
me (‘ajj<d individually “partners" and collectiTely “n firm", 
nrid nance under ^bich their husinet^s ^ earned rm called 
the ‘ ‘hrm name". 

P>rtiMr>hi|>natcrM- 5. Th.- n^ation of parlnt-rsbip 

ted by cti^ua. oriaea from contri^st and not from status; 

41 nd in particular, the members of a Hindu undivided 
lamiV' carrying oo family businefjs as *^uob, <jr a Burmese 
Uuddhi-^t ijusbund End wife canning on buMm^ss as such ire not 
purtnti^ in such business. 


h In determining whether a group ot persons is i>i’ is not 
a firm, or whether a person is or is not 
\M« < 9 ^ d^t^rminine partner in a firm, regard shall be had 
if fMiftner- to the real relation between the parties, 
*h*P shown bv all relovalit facts taken 

together 

/ I.—The sharing of profit? or of gross returns 

ii>4iiv from property b^^ persons holding a joint or rf>TOtnon 
iiiterp>'< In Uiat property does not of itself m^ake such persona 
partIV ts 

/ rpla^mhjw 2.—The receipt by a person of a share of the 
piofiK of ^ business or of a pavment contingent upon the 
ciuTJifv of profits or varying with the profits earned by a 
5nsip doiM ix>t of it-self make him u partner with the persons 
^rmln:; on the business r 

\ 1 particular, the n^ceipt of such or pavinent— 

[a) by a lender of money to person^ engaged or flbout to 
f nca^e in any busine^^s, 

(?)) b\ fl servant or agent as remuneratiou 
(r) In the v^idow or child o{ a <kcinsecl partner, a<? 
annuity or 

fdi by a pr^-xious owner or part mxvt r of tlic hiKinrss, as 
consideration for the sale of the grxvl^ill or share 
iberocf, 

dwa not of it»c4f make the receiver a partner with the persons 
eatryiruj on hh© biiail^e^. 

n7 
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7. Where no provision te by contract between the 

ptirtners for the duration of their par^ 

8. 4 person may become a partner 

Particular partnership. with another person adfite- 

tures Of undertcJdng^^ , 


Partner^ip at will. 

partnership, the*^p^ 


(JIAPTEB m. 

RELATIONS OF PARTNERS TO ONE ANOTHER. 


0. Partners are hound to carry on the business of the firm 
to the greatest common advantage, to 
General duties of faithful to each other, and 

partners. repder true accounts and full informer 

tion of all things affecting the firm to any partner or his legal 
representative. 

10. Every partner ahull indemnify 
the firm for any lose caused to it by his 
fraud in the conduct of the biiainees of 
iho firm. 


Duty to inderpnify 
for loss caused by 
fraud. 


11 . 


Determination of 
rights and duties of 
partners by contract 
between the partners 


(1) SubjA'ct to the provisions of this Act, the mutual 
rights and duties of the partners of a 
firm may be determined by oontraot 
between the partners, and such con¬ 
tract may be express or may be implied 
by a c<:^r<ie of dealing. 

Such contract may be varied by consent of all the partners, 
and such oonBeni may be express or may be implied by a cottrse 
of dealing. 

(2) l^otwithetanding anything contained in section 27 of the 
Indian Contract Act, 1872, such con¬ 
tracts may provide that a partner shall 
not carry on any business other than 
that of the firm while he is a paHner. 

The conduct of the 12, B<ibject to contract between 

business. tlie partiiers— 

{a) every partner hoe a right to take part in the conduct 
of the business ; 

(b) every partner is bound to attend diligently to his 
duties in the oonduot of the hmmme.; 


Agreement in 
raint of trade. 
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(6) 4xiy diffeifetiee Arising as to oMiHary matters conaeoted 
witlt the business may be decided by a xmymiy$ot 
the partner^, and every partner ^all have 41i0 
right to express his opinion before the matter is 
decided, but no change may be made in tia© natis^ 
of the bubiness without the consent of all ille 
partners; and 

(d) every partner ban a right to have access to and to 
inspect ami copy any of the books of the firm. 
Mutual nsHt* and W* Subjc^et to contract between 
liabilitiaa. the partners— 

(a) a partner is not entitled to receive remuneration for 

taking part in the conduct of the busineas; 

(b) the partners are entitled to share equally in the profits 

(^med, and shall contribute equally to the losses 
hustainod by the firm; 

(r) where a partner is entitled to interest on the capital 
subscnbfid by him such interest shall be payable 
only out of profits; 

(d) a partruiT making, for thi‘ purposes of the buumese,^ 

any payment or advance In^yond the fimonnt di 
capital he has agrtH>d to subscribe, is entitled to 
interest thereon at the rate of six f er c»ent. per 
annum; 

(e) the firm shall indemnify a partner in respc^ct of pay¬ 

ments made and liabilities iricnrred by him— 

(t) in the ordin^iry and proper conduct of the buainefl©; 
and 

(ft) in doing sucii act, in an emergency, for ttie pi||*“. 
pose of protecting the firm from loss, a© wp«U 
l>e done by a ]>erKon of ordinary ]irudenoe, in Ms 
own case, under similar circumstanoos; and 
(/) a partner shall indemnify the firm for any loss oaused 
to it by hi<3 wilful neglect in the conduct of the 
hufiiDf^s of the firm 

14 Sub}<^ct to contract between the partners, the property 
‘ I includw all prop^'rijy and 

firm ^ of the and interests in property origin* 

ally b>-ought into the stock of the firm 
or acquired, by imrc^hase or otherwise, bv or for the firm, or for 
Ihe purposes m of the business of the firm, sa|d 

includes also the goodwill of the husmefiB. 

Unless the cxjntrory intention appears, property and right© 
and intoreets in property acquired with money belongmg ,tjQ 
firm are deecofd to have been acquired for the firm. 
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iCu Bubjeot to Qoutmci between the pertn^re^ tike property 
Applioititm of thm the sh^D be h«ld md Uf^ed by 


fHNIfMrtir mi th# firm. 

I^WKoptf 1 iirofiu ©om- 
oilby portnert. 


the partneris exeluBively for tb.« pur- 
po'^fs of the business* 

lb. Subject to contract betwt'en 
the purtner'^^ 


(a'^ if H partner derives any pTOtit for himself from any 
fninsection of the firm, or from the use of the 
property or business connection of the finn or the 
tirm name, he shall aeeoimi for that- profit and 
pay it 10 the iirm; 


(6) if 0 partner carries on on\ business of the sanx nature 
m and eompiting with tliat of the firm, bo >ball 
fiC-otMint for and pay to the firm all profits made 
by him in that business 


17. Subp 01 to conintet betwe< n ihe partners— 

(а) \\here a change cx'ours hi the constitution of a finu. 
\h(‘ mutufil rights and duties of th(‘ 

Rights and duties of partrx^rs in the oM-iMi^tituted firm njtnohi 
the same :»'> tluo vAeu* 
before the chance, an far us mav he; 

(б) where u firm constituted tvr a U'rr^\ eonUnucs 

to curry’ on hiNincn*. after l)ie expiry of 
that ttrm. tlw* luntuul richt-^ nnd duties 
of th(' partncis remam the Rr rno as tlu't 

t\eri l^efote the (xpiry, so tar as thev uiu\ U cnpxisieni with 
thf mejdents oi fartjx^rship at will; on<[ 


fMwtnor© oftor m chon- 
mm in th© firm. 


Aft©r th© ©vpiry of th© 
form of th© firm* and 


(r) wfitTo a iirm constifuted to curv out cn< or mor* 
where additional un- adventures or imdertakini^s carries out 
doftaklnf* at© car* other advcmtui'e-. or und«*rt<4l\ings, thr 
Had out. mutual rnJ dutk\s ot thi. partners 

iu respect of the other adventim's or under! akiujCfs ore tht' piairio 
ns those in n*sp< ot of the original udvontums or uadertahings,. 


CH\irf’hK TV 

RELATIONS OF PARTNERS TO THIRD PARTIES. 


18. Subject to the provis:ioD«i of this Act, a part.ncr the 
l^artii©rlo%© ©tout Agent of the firm for the purpo^ of the 
of th© firm. business of the fittn. 
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(1) liubjeci iu tlu" j)tovision'. oi’ fc^octiou 22, tbo act 
l»i|»li«diailtliorit]r ^ partner whu*h is dono to earry m, 

fpattmr at a^nt of in the usuul wa>, businobs of tb^ bind 

’the firm. e^rried on by the linn, binds the f^rm. 

Tho authority oi a partoei to bind tho drm eonferred by 
thib *s<Hvtion is called his ‘'implied autbcr>t\”. 

(2) In the absyenee of am usage or of trade to tho 

'«ontrary, the implied authortii ot .» partner does nor euipotfver 
ium t-r>— 


{o) submit a dispute rolaiiuc: to tin InibUio-s of tin nnn 
t-<^ arbitration, 

(6) optm banlving aeeouui i;n lx halt ot th« n^m hi bis 


own name, 

(c) eomproinist, oi KliiKivu'^h mv < lutm oi portion li ti 
<da«m b\ the firm, 


\d} withdraw a ^uil rn* pioee«‘ding tUrd on hehnli of tbo 

{() aflmit anj liabiUti in <i ^uil or proceeding agidnsti the 
tune 

{[) ai’quirt/ immovable piDpeny on behalt ol the jarm, 

\rjj traufeter nnniovable properly on behalf ot the tlno, 
or 


{If) enter into pailnersbip on beUuli ol the tinn 


Extontion mn4 re»- 
itr&ction of portnet^o 
impUod oifthority. 


20. Hie partners m a tirm may, 
by contract between the partners, 
extend or reatrSet the impli.'d authority 
of ain partner. 


Xotv^ithstanding any such leMtrichon, anj act doin' by (h 
partner on behalf ol the hnn Avhich fillh nithiu his implied 
authority binds the In in, unless the person with whom he is 
dealing knoA\s of the restriction or doe^ not know or believe that 
paitntu* to be a partner. 

21* A paThuH has authority, in an einirgein a, to do #lll 
^ . such aetb for iho purpose of protecting 

as would done hv 
a person of ordinary prudenet', in 
0W71 cas(\ acting under similar circunnttmees, and such acts bind 
the firm. 


22. In order to hind a firm, un act or instrunn^ni done or 
^ j I executed by a partner or other person 

to l»in4 firm. ^ behalf of the firm shall bo done or 

executed in the firm name, or in any 
other naanner expi'csslng or implying an intention to bind %^iQ 
firm. 
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28. An admisBion or representation made by a partner 
^ , oonoeming the affairs pf the firm .is 

evidence against the firm if it is made 
in the ordinary course of business. 

2^i. Notice to a partner who habitually acts in the business 
, of the firm of any matter relating to the 

acU affairs of tht firm openiies as notice 

^ firm, except in the case of a fraud 
on the firm committed by or 'sdth the consent of that partner- 


25. Every partner is liable, jointly 
Liability ol a partner with all the other piirtners and also 
for acta of the firm severally, for nil of the firm done 

while he is a partincr. 


2f) Where, by the wrongful act or omission of a partner 
^ ... acting in the ordinary courst‘ of the 

Lia^Uty of the firm husinofis of a firm or with th^ authority 
^or^n^eru acts a partners, loc;> Or mjury is caused 

to any third partv, or any penalty is 
incurred, the firm is liable therefor to the same extent as the 
partner 


Liability of firm for 

n^iaappUcation by 27. Where— 
partners 

(a) a partner acting within his apparent autborrtv receive® 
monev or property from a third ptirty and mis¬ 
applies it, or ' 

(h) fi firm in tin course of its business receives money or 
projx^rty from a third partv, and the. money or 
property misapplied bv any of the partners while 
the firm is liable to mak^ gCKxl the loss 


28. (1) An\ one wh(» by words spoken or written or by 

^ ... conduct repnsenis himself, or know- 

inglv permits himself to be represented, 
to be a partner in a firm, is liable as a partner in that firm to 
any one who has on tlu» faith of any such representatipn given 
otedit to the firm, whether the person rcpi*esei 3 tmg himseif or 
represented to be a partner does or does not know that the 
rrprefientation ha^. reached the person so giving credit. 


(2) WTiere after a partncT’s death the busincfis is continued 
in the old firm name, the continued use of that name or fif the 
deceased partner's name as a part thereof shall not of itself make 
his legal representative or his estate liable for any act of the firm 
done after his death. 
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29 (1) A transffer by a partner of hia mtei*est in the firm, 

* either absolute or by mortgage, or by 
^be oreatiott by him of a charge on such 
o pai^ ixitereet, does not entitle the transferee, 

duriag the eontiauance of the firm* to interfere in the conduct 
of the business, or to require acoounts, or to insp^ the boojks 
of the firm, but entitles transferee only to receive the share 
of profits of th© trfuasferring partner^ and the transferee shall 
aco^ the account of profits agreed to by the partners. 

(2) If the firm is disserved or if the transferring partner 
Oi^ses to a partner, the transferee is entitled as against the 
remaning partners to receive the shfere of iiie ass<^t«s of the firm 
to t}>e transferring partner is entitk^, and for the purpose 

of €kftoertainmg that share, to an account as from the date of the 
dissolution 

30 (1) A person who is muior acwrding to the law to 

which he i‘^ sithyeot taay not be a partner 
Minor* aamitted to ui a firm, blit, with the constant of all 

the benefits of part- the partners for the time being, he may 

aersKip be 'idmitted to the benefits of partner¬ 

ship. 

(2) Buoh minor has a right to such siiare oi the proptrty 
and of the profits of Uie tinu as may bis agreed upon, and he 
may havt^ ^iccess to and mspcct and copy any of the accounts 

the firm 

(3) Buch minor's sliare m liable for the aot^ of th<>- firm, but 
the min^^r is not personally liablt* for any such act. 

(4) Buch minor iwty not sue the [>artner8 for an account 

or paynik'nt of his share of tb^ proptxrtv or of tlie firm, 

-iive when sevenng his ootmection \y|th the firm, and in such 
OQ&ii the amount of his sliare l>e det riniatv-j hy a valuation made 
as far as ppseibl© THta|am 

sf^otion 48 

Provided that all the purtners acting together or any partner 
eutitted to dissolve the finn upon notion* to other partners may 
elect in such suit to dissolve the firm, and ihdreupon the^ Oourt 
shall proceed with the suit as one for dit^lution and for ec^tMiig 
socounts between the parfaaera, and the amount of the share 
yj the minor shaU be determined along with the shares of the 
partners. 

(6) At any time within six months of his attaining majority, 
or of his obtaining knowledge that be had been^'admltted W4I&6 
Kmefite of partnershtp, whichever date is later, such persoiri 
give public notice that he has elected to become of* that he has 
©leet^ not to become a partner tn the firm, and such notice ahi^ 
determine his position aa regards the firm: 
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VvoviM tlmt, if he fdilB to g^vo such potioe* he &liaU bticom^ 
a partiicT in the firai on the expiry of the said six months. 

(6 ) Wher^^ any person has been adxmtt-cd ae a minor to the 
Leneiits oi partnership in a firm, the burden of proving the faet 
that ^urii per^,on had no knowledge of such admiaskm until a 
paitieular date after the e^iry of six months of him atta^iniuet 
inoiority shall lie on the perfeon asserting that fact* 

(7) Whtuv such parson beooaK^H a partner,— 

(e) his rights and liabilities as a minor continue up h> 
the date on which he beoones a partner, but lie 
also becomes personally liable to third partu*^ tor 
all acts of the firm done sinoi> he was admitted to 
the benefits of partnership, and 
(h) his share in the property and profite of the firm sbalt 
be the share to which he w&s entitled as a minor* 

(8) Where such pcT*son elects not to become a partner,— 

((?•) his rights imd liabilities shall continue to be those 

of a minor under this section up to the date on 
which be gives public iJOtict\ 

(h) his share not he liable for any acts of the firm done 
after the date of the notice, and 
(<*) he shall be entitled io sue tht‘ partners for his shj^re 
of the property and profits in accordance with >^ub- 
section (4). 

(9) Nothing in eub-sections (7) and (8) shall afieet the provi¬ 
sions ot section 28. 


CHAPTER V. 

INCOMING AND OUTGOING PARTNERS, 

31. (1) Subject to contract between the pailntir-s and to 

the provisions of section »30, no person 
intreductiefi m ^^hall he introduced as a partne.i’ mto a 
IMfttMir* firm without the consent of all the 

existing partners. 

(2) Bubjeci io the provision^!* of section 30* e person who is 
introduced as a partner into a firm does not thereby bceonio 
liablo far juiy act of the firm done* before he became a partner. 

of • 32, (1) A partner may teHir^ — 

(a) with the consent of all thje other partners, 

(b) in accordance with an express ag^wment by the 

partners, or ‘ 
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(C) the paartnepsliy^ ier tk% wlU, by giving notice in 

^Titing to nU the partners of his irtention 

to retire'. 

(2) A retiring partner may be difechargcd iroiu my ]i«biit\ 
to any third party for acts of tho firm done beto^v^ hi*^ letireti^ent 
by an agreement made by him with aucb third part} and tbt‘ 
jiartnors of tho reconstituted firm, and aUch agreement may be 
implied b} a course of dealing btitwotm such third paity anti 
ibf^ iwotu=itituttHl firm after he had knowiodge of the retjrewent. 

(3) Notwithstanding the retirement oi u panuoi' from a 

firm, he and the partners continue to bo lifdde as lunnier^ 
third piurtitib to** any act done by any of them which w'<'m]d 1 
have bom an act ot the firm ii done Wore the ^'tdiroim.nt, until 
public notice is given of tho retm'.imnit. * 

Provided that a retired partner is not liahlt- to ,ii\v Ihinl 
ptirt;} who deal*, with the firm without knowing that lu* waf* e. 
jmrtncr. 


(4) Notice's ujnd<‘r Rub-st^ctionB (3) tnay be given by tk'* 
retired partner or by any partner ol the rec<jnsutuu‘d hno 

3fi. (1) A partner may not bt^ ('xpoUeJ tr^'nn a ilrui bv 

E>9uUi«n«r.|>»tn*r >bo Partner.. aav. lu 

, the excrciso m good iaith oi povveis 
coaferm^>y contnict botwxMm the partws. 

(2) Toe prowions of Bub-sections (2), (3) anti (-t) of sectioj) 
:V2 ehall af>plj to an expelled partn«r a. if he wei-e a retired 
partner. 


/ 


34, (1) When* a partner in a firm is adjudicated an insol- 1 
lii i t tvn cy oi m iMirt- vent ho ceases to bo a j>artner on flu* \ 
dato on w’hich the ordc’i* of adjndieatinn I 
is made, whether or not the firm is thtireby dissolved. 

( 2 ) UTiere u.tidef a contract bctw’cen the partners the firm 
is not disBolvi^ b\ the adjudication of a partner as an insolverd 
the estate of a part.net so adjudicated is not liable tor ai>\ oci f 
of the firtn and the finn is not liable for any aei. of tho msof\ mi, j 
done after tho date on which the order of adjudication is m:^de. 

&5, Whore under a contract betwt>t>n tho puAtners tliu 
ixrtn is not dissolvtKl by tho death nf u 
partner, the estate of a dec^*ased partner 
is not liable for any act of the tirra 
(loiio after his death. 

36. ( 1 ) An crtitgoing partner ^ •'av 
o<UT\ on a business competing with fbal 
of the firm and be may advert 1 st 
bu^i|e|MR 4 but »subi» 0 fc t)o coutnxot b> U>o 
contrary, be may not— 

Use ,the fiirb name. 

< 6 ) tc^etat blase!! «» feairyinw on thp bufeincss of tho 
firm, or 


liability oi of 

><loc<mad partnof. 


Riflita ol outgoiny 
pwtiior to carry op 
'compoting buaineii* 
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Agfettments in 
straint ol tra<k». 


(c) solicit the, oustora of p6i3oa8 who \vere, dealing with 
the firm before ha ceased to ^ a partner. 

(2) A partner may make an agreement with his partners 
that on cseasmg to be partner he will 
xK>t carry on any busmoBS &i^lilar to that 
of the firm within a specified period or 
within specified local limits; and, notwithstanding anything 
oontainixi m section 27 of the Indian Contract Act, 1872, such 
agreement shfidl bo valid if the reatnt-tKjns imposed are recisoiaable. 
37 Where any member of a firm has died or otherwise 
©eased to be a partner, and the survi¬ 
ving or cv)ntmuing partners carry on the 
busmofe^^ of the firm with the property 
of the firm' \4athaiit any final settlement 
acyx>tmtB js between tiiem ther outgoing partner or his 
tfcu^n, uj the absence of a fx>ntract to the contrary, the 
outgoing i^artnej- or his instate ih (‘iitithsi at the ot»tion of himself 
or his representatives to such slmre of the profits made since 
lie be partner as ma^ Ix^ attributable to th(» of hrs 

sha^e ot tile property of the timi or to interest at the rate of 
si\ |*^'r <x*nt p(‘r annum on the -irnount Of his sh.in ui tb(^ pro- 
fHrt) of the firm: 


Right of outgoing 
partner In certain 
casee to share subseq¬ 
uent profits 

oi 


Prc»vi(ied that by confjact between tlie partners an 

option 1 *^ given to surviving or continuing |>aHnerH to purchase 
the inu*r>"st of a dt^ceased or outgoing partner and that option 
is duly exercised, the Ovstati* of the deceased purtaer, or the 
outgoing partner or his esfiite, the'ea^e may be, h not entitled 
to anj further or other slian* of profits; ft any pflKHttier 
assuming to act in exercise of the option does not in all maieriiftl 
re>fifx‘ctrs comply with the tennis thereof,’ he is liable to account 
iind^r the foregoing provisions of this section. 

\ continuing guaraxxUni given to a firm or to a third 
. party in rosptx^t of the tranaf^^ohs of 

Revocation ^ conti- ^ firm, is, in the absence of agreCilietit 

”hiS|e ^ contiyy, revoked aa to future 

transactions from the date of any change 
in tlw constitution of the finn. 
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CHAPTKE yi. 

DISSOLUTION OF A FIRM. 

39 The dissolution of partnership between all the p^ners 
# -.8 ^ ^ ® ^ the "dissolution of 

DiuotutSon Of a fii^. firm" 
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40. A firm may be dissolved with 
IHMokitiofi by agree- oonsent of all th© partners or in 

*’*®*^‘ aoc<^:tllaQe6 with a contract between the 

partners. 

Comptilaory diasolu- 41. A firm is dissolved— 
tion. % 

(a) by tlie adjudication of all the partners or of all the 
partners but one as insolvent, or 
(h) by the happening of any event which makes it unlaw- 
iul tor the businees of the firm to be carried on or 
for the partners to carry it on in partnership: 

Trovidt^d that, wHbere more than one separate adventure or 
undervikijig is carrifyl on by the firm, the illegality of one 
mon* shall not of its^df cause the dissolution of the firm in respect 
of itvs lawiui adventures and undertakings. 


Dissolution on the 
happening of certain 
contingencies. 


42. Subject to 
the partne^rs a firm 


contract between 
IS dissolved— 


ia' A con8titui*#*d for a fixed term, by tiu' expiry of thut 
t€‘rm; 


{hi if (•x>nstitufi^d to c^irrx out one or more adventures 
or undertakings, by the completion thereof; 

( by the death of a partner; and ^ ? 

{d) b\ the adjudication of a pewrtner fefs an msdlv^ilt. ' 

4d n) ^^^lere the partnership is at will, tlie firm maj be 
dissolved by any partner giving n^ice 
in writing to all the other partners of 
his intention to dissolve the finn. 


Dissolution by notice 
or partnership at will. 


(2) Tlie firm is dissolved as from the dat^ mentioned in the 
notice, us the date of dissolution or, if no date is so mentioned, 
ct^ frMu tie* date of the communication of the notice. 

44. At the suit of a partner, the 
^^^Molution by the Court may dissolve a firm on any of the 
following grounds, namely: 

id) that a partner has becxime of unBOvildmind,nn.^|lj^h 
ease the suit may bo brought as* well by Ah«i B6*t 
friend of the partner who has beCOiti'o hi lillsofafid 
mind as by any other partner; 

{k) that a partner, other than the partner suing, has be* 
come in any way permanently incapable of per¬ 
forming his duties as partner; 

(c) that a partner other than the partner suing/guil^ 
of conduct which is likely to 
the carrying on of the business, regard b^g had 
to the nature of the business; 
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{( 1 ) that a partner, other than the partnei* suing, wjUully 
or peraiste>ntly commits brtuMJfa ol‘ agreements n- 
lating to the managti*me>nti of tho aJJairn of the firm 
or the eonduct of hia business^ or oihiTwl^e 
eonduri> hintstlf in matlera redatiiig to lh(» buai- 
nt'vvj tliat it is not rtsosonabh pr{\cti<*-abU‘ for tho 
othi'r ptMrlncrs to carry on the imsine^s in pertnev- 
ship Nvith him; 

{e) that a paJliau*, other than the puHuoi suing, li.is in 
way tran^feirtd tht‘ ulnA“ of hla interest in 
tile linu to a third party, or lus allowed hU '-hnn 
h) be charged under th(‘ pro\wi<<ijfs ol ruh ^19 ot 
Order X\1 of the Fiist Schedule to the ( fd 
Civil Proeidure, J9tJ8, <*r has allowed it to be -^old 
in the ivco\(‘r\ ol stmeirv of land-mvenue oi* ot 
ain due.-, reeov< table as arrears ul laud-ievi iwn* 
duo b^ the partner; 

if) tfial the business of the tlru (*,aiuiut be ciimed on 
save at a loss; or 


(g) on auiv <»ther ground which rendra's it just and < quit- 
ahje that the tirni should be disHolved, 
bn (1) -Notwithstanding the di’-solution oi a timi, Ibe 
pailnors contmue to bo liable as such 
lUability for actoof third parties for imy 0<‘>t done by an\ 

SwiSluS^n.^^ • qI them which would havi' been an net. 

of the firm if clone befeiro the dis-olu- 
tion, until public notice^ is give n of ibe_^5soluliou : 


Provided that the estate of a partruT who dies, or w-bo is 
adjudicated an inoslvont, or of a partncT who, nol having Un? 
known io the person dealing with Uu* firm to be a paitner, 
retires from the firm, is not liable und(T this seH*tion for acts 
done after tho dat<* on which he -ceases to be a partner. 

(2) Xotiees under Rub-soction (1) nia;> be e:hen by any 
partner. 

40. On the dissolution of a firm i‘\i‘ry ]>artn(‘V or his 
represeutath o is (‘ntifh'cl, ms ag-nnsf all 
Qther partners or their ropresentii- 

M*i^t«nil^lutlon property of the tirrn 

applied in payment of Die debts and 
liabilitu‘s of the firm, and to have? the surplus distributed among 
the partnerB or their representatives nccoifiing to ihedr riebts. 

47. After the dissohition of a finn the authority of (^mcJi 
partner to hind the finn luid the* other 
i^h«ity mutual righte an.i obligations of the 
partners, continue notwitbslandinQ th*' 
/ * diBRolution, fto far as may be neeessiuw 

to wind up tlie affairs of the fii*tn and to coniplcde transactions 
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hognti unfinished at the iime of the dissohition, but not 

otbtMu ise: 


l^l^>vided that the firm is in no case bound by the ads of 
a partner who has been adjudicated insolvent; but this proviso 
4lo<*'^ nijt affect the liability of any person who has after the 
itdjudicatiou represtmted himself or knowingly permitted him- 
sell to be represented as a partner of the in'^olvtnt. 

48. Jb settling the accounts oi a 
of after dissolution, the following 

rules, fehall, subject to agret inent bv the 
' partners, be observed: 

( -) r.rOt>scs, including deficiencies of capital, shall be paid 
first out of profits, next out of capital, and, Lastly, 
•f necessary, b> fh( parfn(‘rs indi’vklually in the 
pnvportions in which the\ weJt* entitled to shan^ 
profiu. 


j /d The of the firm, irii-iuding aiu^ ^ums (‘ontri 

buted by th(' partner^ to maL* u]) ficiinick s of 
capital, shall be npplied in the foll<»N\Ing manner 
and rrder: 


ii) in pri\mg the debt.s ol the firm t-<' third parties: 

{ii) in pa\j 7 tj to each partner r.iU^blv what du<‘ to 
bufi from tht' firm for a^Jvarices as di'^ingui'^hed 
capital; 

{Hi) in paeinii to each partiifr ral-eably what is due* to 
h.rn on account of capit-ul; and 
or) the n-^idue, if am, shall be diUded among the 
p»rtn« rs in the proportions in vvhich they were 
eruitled to sharo profits. 

Where them tire joint debts due trom the firm, and 
P^ytn^t of firm also se^parat^r debts du(‘ froiii any pari- 
mihd of fter, ih,^ property of the firm shall be 

deht«. uppli4\l in the first instance in payment 

ot fh ' debt43 of the firm, and if there is any surplus, then the 
siii rr of rtich partner shall be af»plied in payment oi his separate 
deU^ or paid io him. The separate property of : ny 
parliu'r -h.Ul b*^ bpplie<l first in th«* payment of hi^ separate 
debt'^, and (h‘^ Nurj>lus (if an\} in the pa>mt*Tit ot the debts of 
the iWu ' 


Peroottol iMofito oom* 
od alter dieeokitloo. 


“><) SubjC^'t T-» contrac‘t between the p;U’tntr*s, tlie provi* 
sions ot clause («>! of bt*ction 10 shalt 
apply to transactions by any surviving 
partner or by the representatives of a 
tlecea^cd partner, undertaken after the firm dissolved on 
ju‘c/)iint of the death of a partner and before its afiaira have 
been complelely wound up: 
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Provided that* wh©3?e any partiaer or his representative hm 
bought the goodwill of the firm, nothing in this section shall 
affect his rig^t to use the ffrpi iiame» 

ol. tVhere a parther has paid a premium on entering into 
Ratum of premium p^tn<«rship for a fixed term, and 
on premature difttolu* is dissolved before the expiration 

tion. of tliat term otherwise than by the death 

of a partner, he sh<sdl be entitled to repayment of the premium 
or of such part, thereof as may be reasonable^ regard"'being’had 
to the terms upon’which' he became a partner and to the lej%^ 
of time during which he Was a partner, unle^ss— 

(a) the dissolution is mainly due to his own misoonduct, 

or 

(b) the dissolution is in pursuance of an ag7*eement oon* 

taining ho provision for the return of the premium 
or any part of it. 

«*>2. Where a contract creating porijnership is rescinded 
on the ground of the fraud or mia- 
Rights where part- representation of any of the parties 

nershlp ^on^act is thereto, the party entitled to rescind is, 

misrepresdntaUon. without prejudice to any otbenr right, 

entitled— 

(a) to a lien on, or a right of retention of, the surplus 
of the assets of the firm remsining after the debts 
of the firm ha'^e been paid, for any sum paid by 
him for the purchase of a share in the firm and 
for any capital oontributed by him; 

(h) to rank SvS a creditor of the firm in respect of sny 
payment made by him towards the debts of the 
firm; and 

(c) to l>e inderartified by the partner or pj*irtticrs guilty 

of the fraud or misrepresentation against all tho 
debts of the firm. 

After a firm is dissobvt^d, every partner or his repre¬ 
sentative nriifty, in the abs'‘^nce of a 

Right to restraint contract between the nartn^^rs to the 
from use of firm name * , . * v . 

or firm property. contrary, restrfun any othfjr partner or 

his representative from ojurryijig'on a 
^milar business in the firm nnmo oir from using any of the 
pk^erty of the firm for hie own bewfit, unti^l the affaire of the^ 
firms have been completely woutid up: , : / . ^ 

Provided that wjiore any partner or his reprpeentative has 
bought the goodwill of tl>e firm, nothing in ttiie f^iion shall 
affect his right to use the firm name. 
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Sale of goodwill after 
•diaaolution. 


^ l^jart^rf} may, upon or » of tEe dissolu- 

tion t>f the fifm, m^ke aB agreement 
braSSrSttrh^ some or^ aU t)f ♦them will not* carry, 

* oiXi,a business similar to that of the hrm 

within ft specified period ot wHthin specified*" local* limitd'j "^and 
notwithata^iiia: an^hing cdUtained in section 27 of the Indlikh 
<3ontim>t‘ Act, 18T2, such agreeraet shall be valid if the restric¬ 
tions impo^wxi are roasoixablc. • 

55. (1) In settling the acvcoimts of a firm rdter dissolu¬ 
tion, .the goodwill shall, subject to 
Sale of goodwill after eontnict Between the partners, bi^ 
included in the assets, and it may be 
sold either f>o}>Mrate]\ or along \\ith other property of the firm. 

(2) Where the goodwill' of a firm is sold after dissolution, 

Right, of buyer ^ 

teller of goodwill |3eting with that of the buyer and he 

may advertise such busii^iesis, but, 
subject tb agreement between him and the buyer, he inay not— 

(a) use the firm name, 

(b) ropn^Hcnt hims^df as carrying on the businesfl of the 

firm, or 

(ft) 9o}i<*it the custom of persons who were dealing with 
the firm before its dissolution. 

^ (3)’Any partner may, upon the sale of the goodwill of a 
firm, make an agreement wfith th(' 
rain¥ of trade buyer that such partner will not carry 

" on any business similar to that of the 

firm within' a spedfied period or wfitbin specified local limits, 
Jind notwfithst-anding anything contained in section 27 of the 
JndiTin Contract Act, 1872, such agreement shall bo vslidl if 
the restrictions imposed are impossible 


CHAFFER VII. 

REGISTRATION OF FIRMS. 


?>6 Tlie TV)\nnci(U Gy^vernmient of any province may, 
hv notification in th^ JOjOSciaF Oaaafclje, 
Power to exempt dinH*i th^4 the provistone of this shall 
thir'cH^Ipte^ ^ apply to that pmvincej or to oiny* 

ptiri ther^>of specified in the notiScatidn. 

57. (1) 'Fhe Provincial, (Jovernmont may appoipt Regts- 
trjjrs of Eirma for tiie purposes pf this 
^ Appftintmeot of Act, aPd may define the areas within 
Regiiitfftr«. which they slmll exerci^ their powers 

■» and perfoiTO' their duties. 
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( 2 ) ]'>ery liegiatrar dt^ernt d to 4 public ncrvant 

wjtbm th#» tManmg 21 of Indian Penai Code, 

58. ni Tbe regfetratioQ d a firm may be e'ffect-ed at 

tima by « 4 *ndirig by f> 08 t or delivering 
Application for the*^Re^8traf d the area ia whicl) 

any plant* d business of the fir®i ib 
or ?>roposed tf> bo a wln<i+4‘m^‘nt' in the pfeecril^ed 

[ui'L^:! utkI 'iccompenied by the pccecrib»d V^, btating — 

((M the tirm name, 

(h) the place or principal plact' oi bu<^rK’-^ of the fin3\, 

(r| the name^i of any <.tfeer plact^ the finn c:irrie« 

on buftinos'^, 

(d) the date ^hcn each partner the firm, 

(ri the namcH in fvaU and pmmn<->rt. uJdr^^Brtes of the 
partners, and 

(j) the duration oi the firm. 

The statement shall be Signed by all partners, or b\ 
fheu’ ageni*^ Bpecvilly outhoriB^d in this bebali. 

(2^ Eaioh person signing the ^haJl ;ilso venfy ii 

•in the manner presorihed. 

( 3 ) \ ‘firm name sfadli no< conUtiu ao} ol tb« Wkrwin^’ 
namely.— 

‘Crown**, “EmpeTCT”, “r/mpr»'KS", ‘*Jmpe 

Tml'*, *'King’*, “Qiaenxi*’, “Rcyar’, or woi\k oKpreBf- 
ing or implyiD^ tlu’* sanctien apojnrv, al or oi 

fhe Crown or the Ce-ntraJ (inycrnTteot. or an> 
TS<nfino4al Goveniinent or ttu* Crouia Kt'^rcM ntotavi*, 

( wept ^hen the Provincial CfCo»‘rnmeut its 

K’onsent to the use o4 such as part of ttw fiftn 

jiame by order in ^riliim. 


When the Reglstnif ia sa.iisiierl that ♦bt* pn)\>skrD« of 


K^gUtration, 


BtH'tion 58 h;«vf' duly etimplied 

with, he fihjUl r»H*.>rd an eulrv of the 


i-taienuni in a regist-er called the R*''ifister it Vinn'., and shall 
file Mie Btatement. 


oO. (1) When nii 

R^cordinc of altera- 
tions in firm name 
mttd principal place 
of buainoM. 


ftpendion i- m^a}e in \hr 
in the hx'atioa of ilv' pii 
biHiness of a rr*"i-ttr(^i 
meni ma> be snnt to 
aecompanit'd [)y tfu* } 


specifying tlie alUratjou, 
and vprifi<Hj iu the manner required under 


ii)’n iifiinf* or 
iicintd of 

finn, a Blate- 
tlif^ Reffistrar 
)rv>enbe<J lee, 

. and sicD^d 

r.8. 


(2) When fhc Begisirar ig »atisfMi.i that, thi* prDvisii('>nB of 
sub*8cetk>n fl ) h^ivc own duly oomplkd with he shAll ^lyyMv i 
the ^ntry reIa^mg to the linn in thn rw*«rLsb^r of in 
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accordance \\ith the statement, and shall file 5t along with jthe 
statement relating to the firm filed under section 59. 

01, U'hao a registered firm discontinues business at any 
})lace or begins to carry on business at 
Noting of closing & any place, such place not being its 
])Ia6e ol business, any partner or agent 
oi the linn niny send intimation thereof to the B-egistrar, who 
shall make a rote of such intimation in the entry relating to 
the firm m the Kegister ol Firms, and shall file the intimation 
along with the statement relating to the firm filed under 
section 59. 

fi2. When any partner in a registered firm alters his name 
or permanent address, an intimation of 
Noting of changes in the alteration ma} be sent b\ any part- 
names and addresses uei ur agent of th(‘ firm to'the Eegis- 
of partners. trar, m ho shall deal with it in the 

manner piovided in so'-tion 61 . 

r>d. (Ij When a change occurs in the constitution of a 
registered linn an 3 ^ nieomino, contmu* 
^ Recording of changes ing or outgoing partner, and when a 
^ regist(M'ed firm is di'^solved any person 

wlio was a jiartner imineuiately before 
the dissolution, or the agent of any such jiartner or person 
s}>cciallv authraisid in this behalf, may give notice to the 
licoistiar of siK'li change or dissoiutaai, s})ecil\ing the- date 
thereof , and the lu'gistrar bhall make a recoui ol the notice in 
the eutrs n filling to th(‘ firm in the Itegistid* of Finns, and shall 
‘tile the notice along with the statement relating to the firm 
^lied under section 59. 


Recording of changes 
in and dissolution of 
a firm. 


(2) Win n a minor who has b(‘en ailmitted to the benefits 
^ jiarlnership in a firm attains inaiority 

d ““.I <■'"'« i» »'■»' *>■ 

a partner, and the linn is then a regis- 
teied turn la^, or ]ns agent specially authorised in tliis btFaiX. 
ma\ notu-e to the Registrar tlmt he has or has not become 

a ]>arnH'r, aivl the Hegistrar shall deal with the notice m the 
mannir pKAided in subsection (1). 

1)4. (1) dlu Kegistmr shall ha\e powei* at all times 
„ - . rectify any mistake in order to hi ing 

the entry ni the Eegisier of Firms 
jelating to any firm into conformity 
with the documents relating to that firm filed under this Chapter. 

(2) On apjdiiMtion made hv all the parties who have signed 
any document relating to a firm filed undm* this Chapter, the 
Kegi'^lrar may rectify any mistake in such document or in tha 
lecord or note thereof made in the Regi.ster of Firms. 

38 


Rectification of mis¬ 
takes. 
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65. A Court (Utiidiiig au;^ matter relating to a registered 
fimi umv direct that the Registrar shall 
Am^dment of Re- xi,ake m\\ aiuendTiient in the entry in 

*i.t.rby order of Court. ^ of i;irmK to M.eh 

firm A\liicli is r*(>ii^(‘(|utntial upon its decision; and the Itegistrar 
shall amend the entry accimliugly, 

00. (1) I'lu* Register ol Firms shall be open t{) iiis]>ection 

Inspection of Regis- b\ iin,\ person on pasment of such tee 
ter dk filed documents. nuvA be ])iescribed. 

(2) All st.itt'ineiiis, notices and intiniaiions tilt'd under tins 
C'lui])ter sliail l>t‘ open to uispeciion, siibjt'ct to sueli conditions 
and on pavment ot such fei* as ma^> be ])resc]'ihed. 

07. Rh(‘ Registiar shall on api)li('ation innn^h to any 

. - . p»ison < n [)a\nRiU oi ^nch lec' a-' may 

Grants of copie.. ,, ..udf-r 

Ins liand, oi an\ imti\ or f>ortion threol in the Reiiisici ol Firms. 
OM. (1) Aha statcmient. iutunatioo or noiaa* recorded (>r 
noted ni the Itegisln* (>[ Firms shall, <!S 
against an\ ptison Fa uhoni or (*u 
A\hose hehaU siu*ii staiement, intimalion or noliei' \\:ih signed, 
be couelusive jiroot of any therein slated. 

(2) A certiiied copy ot an (nir\ r(‘laiirig to a tiriu in the 
Register of Firms may be produec'd in prool oi the tact of the 
registration, ot siK'li firm, and of the ecmlent" ol an> staicmieut, 
intimalit)!! or notiee recorded or noted therein. 

09. (1) Xo suit to ('idorce a rigid arising irom a contraefe 

or conferred h\ i])is Ain ^liail lie insfci-. 
Effect of non-regis- tiitc-d in an\ Colut h\ oi on bt'ludl of 
tration. i * i- 

aiiv ])erson suing as a paiani'r in a iirm 

against the fiim or an\ person allegtal to la- or to }ia\e heeu a 
})ar1ner in ilu' tirrn unh-ss tlie firm is registin-i'd and tin' pmsuu 
suing is or lius lueii shoun in the llegis!»‘r (»! Firms ^s a j)aituci* 
in tiu' film. 


Rules of evidence. 


(2) Xo suit to enforce a liiilit Hrisinc jo>in a eonliact shall 
be instituted in an\ ( onrt b\ oi on belrdl < 1 a linn against luiy 
third part\ unless the firm is registena] and the person^' suing 
ar< ftr ha\e hi'cii shoun in the Ifi^gisRa' iH’ Finns pai'tneiv in 
the firm. 


(0) 'I'he yirmisinns <4 suh-sections (Iand (2) shall apfdy 
fdso to a claim of sel-oft or other yinun'edini; to i:'ni<-rce a right 
arising from a contract hut sliall not atTeci -- 

(a) tin* f'nforcenu lit of any right to sue for the dissolution 
of a firm or Fir accounts of a dissolved finu, or imv 
right or power to realise the propi^riy (f a di^soUeJ 
firm, or 
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(6) the powers of au oftieial asyiguee, receiver or Court? 
uader the Presidency Town^ insolvency Act, 1909, 
or iVovincial Insolvency Act, 1920, to realise fcho 
proper !3 ot an insolvent partner. 

(4) Tiiis section shall not apf)l> — 

(a) to linns or to partners in firms which have no place 

of business in British India, or whost places of 
Imsiness in British India Hi*e suitt‘d m areas to 
which, by notilication unchn* section 50, this 
ChaptiT does not appi\, or 

(b) to an\ suit or chum ot set-off not (‘vceediii^^ one hun- 

dn*fi riip(*es in \alne whicli. m the Presidency 
towns, IS not of a kiiul spia'itied in stetion 19 of 
tile Pr(‘sid('nc> Small t ause < ourts \ct, 1882, or, 
outsidr the i^ro'-idencv not of a kind 

speeificMl in the Sicoiul Sciudnie to the Provincial 
Small ( ans(‘ C'ourts Vet 1887. or to anx ])roceedia^ 
in extaaition or o1ln*r proetaMliiie incidental to or 
ai’isjiii; trom an\ such suit or claim. 


70. \n\ pt'iNon 


Penalty for furnish 
ins false particulars 


\\]io sij^iN any state mem, aniendin^ 
statenumt, notice or intimation and'-r 
lhi'> Chapter containing am particular 
which he knows to he false or does not 
believe to Ix' true, or (‘onininino particnl^irs whieli lu^ know^s to 
be incoTTipleti‘ oi doc^ not believe to he • c()m]d(‘tt shall be* 
punishable witli imprisonment which max extend to thric 
months, or with fnnu or with both. 


71. (I) 11ie ih’oxincial C»overiiment tnay make rules 

tirescrihinc^ the fees which shall accorii- 
pany documents sent to the Tlegistmr 
of Firms, or tor er,pies trom thi‘ Bej^ister of Firins: 


Power to make rules 


Pro\ idl'd tliat sueh i»‘(s shall n<d e\ca‘ed the >ua\'imum fec=* 
specified in Scdiedule 1. 

(2) ^fhe Pioximaal (»<)\t*rnineni may also make nilcs— 

(a) ])res(*nl)in}j: the foim of statemonf submitted under 
section oH. and ol the xerification thereof; 

({>) re(]nirinc statements, iniimafions and notices under 
siH'tioiis ()(), f>1, (>2 and (Vi to lx in ]»r('scr\bed fonn^ 
])rcscribinti tin* form thenad’: 

(c) pri'scribing the form of the lu‘;.^istt'r of Firms, and 

till' mode in which (‘nirics relating to firms are to 
be made ihcmdii, and tlic mode in which such 
(mines arc to he amended or notes made* therein ; 

(d) rejiulating the procedure of the Tle^ilstrar when 

pu tes ari^e * 
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(e) reguiaiiiip; the filing of docunKiits received by the 
Piegistrar ; 

(/) pres(‘nl)ing conditions for the inspection of original 
documents ; 

(g) regulating the grant of copies ; 

(//) regulating the elimination of registers and documents; 
{i) providing lor the maintenance and form of an Index 
to tin* lipgistrar of Finns ; and 
ii) geiierall\, lo carry out the purposes of this Chapter, 
(d) All rules mede under ibis section shall be subject to the 
condition of previous publication. 


riTAFTim VJIT. 

SUPPLEMENTAL. 

IMIodct of giving pub* publu* notice* under this 

lie notice. A el is given— 

(a) whtre it relates to the retiren)ent or expulsion of a 
pa)’tner iron) a registered firm, or to the dissolu¬ 
tion of a registertal firm, or to the electicjn to 
hec'onit* or not to beeomt* a yiartner in a registered 
firm by a person att«ai}iing majority who was ad- 
mittfMl as a minor to tla* lameiits of pertnershi]), 
i-y mdice to the ilegistrar oi Firms under section 
t)d, and i)v pubIi(*ation in the Ofiieial (iazottf* and 
at )e <st one vernacular newspaper eircujatijjg 
in tlm disl)*ict where the firm to which it relates 
has its place or jn’incipal ])lace of business, and 

(h) in an\ other ease, by ])ubli(*ation in the Ofiudal 
(la/ette and in at least one vernacular newspaper 
circulating in tlic district where the firm to which 
it relates lias its place or principal place of 
business. 

7;F The enaciujents mentioned in Schedule IT are hereby 
P , repealed to the extent spi cified in tb© 

fourth (‘oliinin thereof. 

74. Xothing in tliis Act or any n'peal affected thereby 
Savings. shall affect or he deemed to affect— 

(a) any right, title, interest, obligation or liability already 
acquired, accrued or incurred before the commence¬ 
ment of this Act, or 
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(h) any legal proqtiediiig oi* remedv in respect of any 
such right, tiflt’, inieresl, obligation or liabihtv, 
cr anvthiu^'idotic or «uSered before the commenca* 
uient ot this Act, or 

(c) anythin" done oj suffcied before tiie comrnencementi 

ot this Act, or 

(d) an\ finictnunit relating to partnership not expiessljj 

repealed ly this Act, or 

(f) aiiv lule of insol\enc\ rilatin" to partnership, or 
(/) aiy ruk of law not inconsistent with this Act. 


S( in Dl Li: T. 

MAXIMUM FEES. 

[iS/^ ->111) 1 (I) of section 71 j 


Document oi << t ii u-{n(i ui 
w liK li tin lei i- f»a\ ibl^ 

11 ^ 


Ma\nnuni t e. 


Staiimeiit undci siction . . . . '{},.( lapei'^ 
Stakiinait undir sictnui U) .... 

Intimation undi i s* cl ion 01 , , * . j One lupee. 
Intipiation uudci section OJ . . . .'On^ rupee 

Notice uiidei sedioii 0>.Ont- iiipee, 

Appliculioii undei s(‘Ction 01 . . . .'(hie lupee. 


lus[)ection ot tin' Kigivlei oi 1 urns *1 did ennas tor inspect- 
imdcr bill) d*ction (Lj ot section (Kb mg f>ne Aohune ot the 

j ih glsU 1 . 

Inspection ot diKminents idating to h^iUiit annas tor the ins- 
a tirni undei sub s(*ctiou (li) of 1 peetion ot all doeu- 
bectioii 00 , * mint', lelating to one 

j him. 

Copies fiom the Itegister of J'lims jVonr annas for each Iiun- 

' died words or part 
thereof. 
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HCHEDDLE II, 

ENACTMENTS REPEALED. 

(Sfc si^cHon 73). 


yp*r. 

No, 

Short title. I 

Extent of Repeal. 

1 

i \ 

1 

4 

lH7t 

! IX ! 

1 

, 1 

I The Imlhin ronlmrt Ar}, 1 

1 

t 

t 

Exceptions t and 8 to 
section 27. 

The whole of Chapter 
XL 

19<0 

Burma j 
A-t 

MIL 1 

The Burma Reijistration of * 
Husiwe^js Names Arlx, 19i0, j 

( 

1 

Tht whole. 



THE NEGOTIABLE INSTRUMENTS ACT 


A('T No. NXYI OF 1881. 


[^Mh December, 1881.] 

An Act to define and amend the law relating to 
Promissory Notes, Bills of Exchange and Cheques. 


[As nioditied up io daie. j 


it. is 

Preamble. 


t^\}>t'dieut to ditine and amend the law 
relaiinj; to promissoiy notes, bills of 
exchaiii^e and che<jues , it is hereby 


-enaeted as iollows : — 


CHAPT HK L 


PRELIMINARY. 


1. riiis Act nuij be called the 
Xc^oiiabie lnstinn)ents Act, 3881: 

of Jbiljsh India ; but nothing herein 
<jontainrd affects the Indian Paper 

<TnTin(‘\ \ct, J87], section 2], or 
affects an\ local usaqe relating to any 
instumient in im oriental language: 

Providt^l llmt siicli usages nni\ i>c e\eliid(vl by any words In 

the b m|\ of the nisiriinant wlii(d) indicati^ an intention that 

the le:.al relations of the paities rht‘icto shall be governed by 

this \ct : and it sh:dl come into foreo 
on the tirvt day ot ]\farch, 1882. 


Short title. 

It t'Nlends to the 

Local extent, savinf^ 
of usages relating to 
hunndU, etc. 


Commencement. 


2. I/fcpce/ of i iiarhnenU.] lu fx'alcif htf iJic Repealing 
and Amc}idi,i,j Art THffl (Xll of 18<M). 

Interpretation clause. d. In lliis A(‘t— 

'‘banker’’ includes also jjerhons or a cor])oratioii or com¬ 
pany acting as bankeis: and 


“notary public” includes also any person appointed by the 
Local (tovernment to j^erform the functions of a notary publia 
under this Act. 
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CHAFiEPi II. 

OF NOTES, BILLS AND CHEQUES. 


4. A “piouussoi} note” is an mstriuneni m wiiiing (no^ 
being n bank-note or a curreneyiiote) 
“Promissory note ” containing an unconditional under¬ 
taking smiled b\ tht^ liiaktr, to pa\ 
certain sum cjI mou(\ onh to, oi to the oidei oi, a certain 
person, oi to tiiij bcaui ol the iJis(runieat. 

Jllusiiaiions. 

A signs iiistiuiiuiits lu the ledloMiiig tum^ 

(^0 1 f)ioiiime to |)a\ }> 01 Older Us. oOO.'’ 

(h) “1 acknowledge iiuselt to he mdebttd to L m lls. 1 UOO, 
to be ])aid on demand tor \aiu(' i(('tnt<l ’ 

(/ ) Ml r> T () I IN I 000 ” 

{(I) 1 ])iomi^^ to |»<i\ ll IN r>0(i and all other suiub wlucli 

shall la (lie t liim 

(m 1 |)ionns( to |m\ F* K'^ hOO iii'.t ihducling liieuout 
an\ neaim w t k b 1 m m iv owt ni 

(f I pM mi I to |)a\ r> \{ oOo St \ i n da\sailii 'ny 

marn ij: ^utll < 

(>j) “1 poanm* to pn V> IN nOo on I) s d( itli ])Knidel D 
]ia\(^'N me uictagii 1f» pav that sum 

(//) I ])i nn f to ]Mn 1*> JN hOO and h (Uh\(i inm iny 
black ho'si on Nt flanuan in \t 


Hit instruJiH ni'- ies])( (Int It m nU 1 (i) an 1 (b) au p’'o- 

inissoi \ nott - I hi in^Omnent'^ rf-pt(tntl\ mailu'd ((), (dp 

(() (f N ‘ttid {hi ai< iml piomis^oM noh 

f) \ “bdl oi exthimN' m an instuiTnont in writing 

^ (onlaimm an unionddninl older, 

‘ B.ll of exchange chro-Hm- a 

eericiiii ptison to pa\ a (cMam sum of moiK \ onh to, or to the 
Older of t ttitain pi mon oi to the be ircr oi the incfiumcni. 


\ piomise Ol oidci to is noi “conditionar' wjihui tho 
moaning ot this s* ofinn «ind section 4 L)\ leason of the tune 

for paxmeiit oi tin Hinonnt or an\ mstahmnt theieot being 
c\presstd tr> be on (he 1 ipse of a ci rtam jieriod after the ocamr- 
oi I sp(‘( ifu d cut nt whiih, accoieling to the ordinary 
exception oi mankind is ceitain to happexi, aiihough tho time 
ot its h ippening ma\ he imcertam. 

The sum paeabh mav bo “ce'riain’', wiiliin the meaning 
of tins section and stdaai 1, although it includes future interaat 
or is payable cat an mdicati’d rate of exchange, or is according 
to the collide of excliangc and although the instrument provides 
"^that, on default ot p<avnent of an jnstvalment, the balance un- 
naid shall become due. 
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The t>erson to \dioTri it cUar that the diieotloii is given 
or that paxiiient to l)e uiade may be a '‘cortaiu person'', 
within the mi'iinlnu of tliis section and s(*ctiou 4, aJUxough he 
is mi^-nauud oi designated b\ desciiption onl\. 


(). x\ “cheque'’ 

‘‘Cheque ” 


IS a bill of cvehauge dmun on a specified 
baiikoi and not e\prcss(-d to be payable 
otheiuise than on dinuaud. 


7 The na.ker fd a 

“Drawer”, “Drawee 


bill of (‘\ehanc<‘ or t lieque (vdled iha 
“diawer"; the persfin tinrchy duect^J 
to p,u ix eallecl “the drawee”. 


Wlieii in the i>il} or m .ni\ niti(asinifnt thoKuii the name 
oi un\ pei^^'U i^ gi\tii in addition m 
“Drawee in case of th(^ diav.eo to lie ieMiU‘<l to in ca^t of 
” need su(di p(‘r-on js exdted a “dr.iutie 

in e isf o| nfrd“ 


^f^(r till' drewet ol ( bill h.i^ seiud Iin assent iijion the 
,, bill (») 11 theie aie rnon^ parts theo''^ 

ccep or. than one nuun one ol ^uch yiarts. an I 

d(4iv<M(d t!i(‘ ^ame or gi\t n noli(<. smli t > the lio] It-^r 

or kv sent* on Ins lichilj lie is called the “accp[»tor“. 


\\lt(n a bid of e\(]un::t> Hk b cn not^d or protested for 

. , ,, non icct pi UK t Ol tor bntkr security 

“Acceptor for honour . , ^ , , 

and am person acce])ts n nii^ra pre/mt 

foi iioiT'ur of tin drmii or iP an\ r>ne of tlm nid'^^’ser^, such 
pet-^on ( ilh (1 an ‘biccepkir tor honour” 


1 lie p<‘'M)ii n iniMl in tin nKtrnnnnit i > u bom or to tv]iov- 
imU’ lit nimi > l)\ tlit‘ instnuneni 

“Payee” <ko idt 1 to ho paid i- (ailed the 

“pa\ee ” 


H 1he “ 

“Holder ^ 

arui to ietei\i 
f^nl es Ihcitdo 


holdei” of a pioMu^son noli 
<ii chetin ‘ nuMO-- am 
]{[■> own naino flie 
(.1 Kcmtr tht .n 1 amt due 


i)iil of ^Aoliatig 
peiwvi entitled in 
pos-^f'-sion theieot; 
tlnreon fiini <ke 


\Vheu‘ the note bill or elieipa* is lost ce* dt ^troved i^^ 
liolder IS ilin pi ison emdKd .d rlu time ot sneji loss or 
df stnici ion. 


9 “llobhr in due coin-e” mcan^ am peison who fur 
crnisideiafi iu IxaMino the jio^sessor of 
“Holder in due ^ pinmisso>'\ note, hill of e\eliaiige or 
course cheque if pa\able to hearer, 

or the pav(-*e or indorsee thereoi, if payable to order, before 
the amount inentunaal in it btcame pavable, and without having 
suhicimit cause to laduut^ that am defect existed in the title oS 
the person from wlKeii he derived his title. 
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10. “Payment in due course’* means? payment in accord¬ 

ance with the apparent tenor of the 

**P«ym#nt in due i)isti'urncnl in f^ood faith and without 

jcourae.” ^ 

negligence to any persoii in possession 
thereof under cireumslanees which do not afford a reasonable 
ground for l)e]ie\ing that lu is not entitled to receive payment 
ot the amount therein mentioned. 

11. A j)i\>niissorv note, bill of (‘xehaiige or cheque drawn 

or made in British India, and made 
‘inland instrument.’* payable in, oi* drawn u[)on any person 
levidont in, Ihitish India, shall be 
illumed in la‘ an inland instrument. 

12. And sneli instrument not so 
.Foreign instrument. drawn, made or nnnie payable shall be 
deetmal to b(‘ a J'orerjjn instrument. 

Id. (1) A bitgoti.ible instillment' means a promissory note, 
^’Negotiable instru- bill of exchange or cheipie payable 
ment.’* »‘ith(‘r to tirder or to beater. 


E,rpl(nH(it()n (/).—A promissory notii, bill of exchange ot 
■;l}cqn(» js payable to order wliiidi expiessed to be so payable 
or which is t‘\pr(‘ssed to ia payalile to a partiiailar person, and 
does not contain words proliiiiiting transi\*r or indicating an 
intention that it shall not be transferable. 

'IJj'ItJauahtn) (n).— \ imenissoiy note, bill of exchange or 
cheqnt is jiayable to bearer whieh is t‘xpi’essed to be so ])a\able 
or on whieh tin* oiih or I I'-t indorsemenr is an indorsement in 
blank. 


3^j.rf)hni(ifam (in ).— \\ I/ere a jironiissoiy note, bill of ex- 
eloinue or elu^ipie, i ilh(»r originally oi' by indoi'siinumt, is ex- 
f>n-Ned to b(‘ j.a\ai)le to the order of a specified ])ersori, and not 
to him iw his older, it is !u\ertholeNs jiavabh* to liim or his older 
at his option. • 

(2) V lU'gotiable instrument may be madi' jiayable io two 
or more pa\et‘s jointly, or it may be madi' payable in thi alter- 
Jialive to one of two, or one or some (^1 se\in’al ])aye( s. 


I-l. When a jiromissorv note, hill of exehangi* or (‘heque 
... Js transferred to any f>erson, so es to 

egotiat'ion. constitute that person the holder 

thereof, tin' instrnmcmt is said to he negotiatc'd. 

15. 'Wlicn the maker <>r holder of a negotiable, inst.ru- 
tneut signs the s mie, otherw ise than as 
such maker, for the purpose of iiegotia- 
iion, on the back or fac^e thereof or on a slip of paper annexed 
thereto, or so signs, for the same purpose a stamped paper 
intended to be completed as a negotiable instnmient, he is said 
to indorse the same, and is called the “indorser.’* 


Indorsement. 
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3H. (1) If the indorser signs his na'-nc only, the indorse- 
luent is said to be “in blank“, and if 
Indor^m«nt‘in blank’ direction to pay the amount 

Mnd mful . mentioned in the indorsement to or to 

the order of, a sneeilied person, the indorsement is said to be 
“in luH“; and the portion so specified 
“Indor«»«-” i‘^ called the “indorsee” of the instru¬ 

ment. 

(2) 'the nrovjsions of this \<d rehitiie^^ lo a payee shall 
apply witli tile neee^surv inoditieations to an iiidorse-e. 

17. Wberr an instrument may be {*()nstnied either as a 
piomissorv note or bill “ of exchange, 
Ambiguous instru- holder may at his election treat it 

as either, and the instrument shall be 
tlumctdoruard tri^ated accordingly. 


18. If tht‘ amount undertaken or ovdeird to be paid is 

^ . staleil ditfetentlv in ligures and in 

Where amount is j ^ ^ 7 i - i 

stated differently in ''ord<, the amramt stated m words 

t^gures and words. shall he the amount tmdertaken or 

ordered to be paid. 


Instruments payable 
on demand. 


10. \ promissory note or bill of 

(‘\ch;mg(\ ii^ winch no titne for pay- 
UKoit is specifu'd, and a cheque, are 
})a\ahit' on demand. 


20. \\ Innv* one pta’son sjgn^’ and dtdivers to another a 

paper stamped m accordanci‘ with the 

[n.trumtnu instruments 

then in m Bntisli Tndm, and 

cififer \\holl\ idank nr having \M*iilen thereon an incomplete 
neootiahle instrument, lie thereby gives prima iavi(> imthonty 
io tVu' ]i')l(ler thereol to make oi couipjett, as ibe case may be, 
uptm it f TH‘uoliab}(' instnnmmt, for any amount specified 
therein and not fX('e(>ding the amonnt covered by the sfam©. 
The ]HMson mo signiDor s|-,fq] instrument, 

in the capcii^ in which he sign^'d the same, to any holder in 
due course for sucli amount : Provided that no person other 
than a holder in due coinse shall recover from the person 
delivering the instrument anything in excess of the amount 
intended by him to i>e paid thereunder. 


21- Tn a promissory no*te or bill <■)£ exchange the expres¬ 
sions at sight” and “on present- 
“At sight.*’ ’’On pr«. ment” mean on demand. The expres- 

‘'after sight^^ means, in a promis- 
Aftcr Sight. snry note, after presentment for sight', 

and, in a bill of exchange, after acoept- 
since, or noting for non-acceptance, or protest for non-acceptance. 
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22. Tlit‘ maturity of a promissory 
“Maturity.” Hotc 01 * hill of change is the date at 

\\hich it tails due. 

E\er) pi'omisS()r\ note or bill of exchange \sliieh not expressed 
to be pu\al)](‘ on demand, at siaht 


Days of grace 


or 


on presentment is at maturity on the 


tbiid di)} after the day on wliieh it is cn] ressed to be payabl 


2 'b In (ahmlaiiiig the dale at winch a ])r()missory note or 
biil oi <‘\(diangi , made j)a\ai>le a stated 
mimli)(‘r oi montim atler clati' or after 
Sight, Of afi(*r • ('(‘r^iiu event, is at 

mat lint \, tin- ]ntiod staled sliall be 
held to terminate on llie dav of the 
iiniiln winch eoi’ri-sponds with tin* da;\ on whicli tlie instiumeMt 
is da^nl, or piestnitf-d toi a((*eptanee (>r snjif or nntetl tcir 
non (erptanet* oi pioU^u-d tor nonoK-eeptanca^ or the e\enl 
ij'^ 01, wheit ilie instiument i-. a bill of exchange, made 
ft' <i ^i.itid niiml)('r of months aftf r smht and has 
fed lor lioiionr wilh the d^iv on wlneh It wnis so accepted, 
month in which the pi-rir>d would ii'i'ninife has on corres- 
poi (One da, llu' p(‘riod shall he held tf lernnnati' on the 
de\ ot siudi month. 


Calculating maturity 
of bill or note payable 
so many months after 
date or sight 


ha]>i 
pa .. 


If (h 




(u) V nriiotifible instrument, dated J ^nua^^ IS’^S made p oahle 

nl one ni'^ntb nfter diite Tiie iDStiunienl is a! nKdiiril,\ on the third d.i\ 
utle’ Ike ^28tk J'ebru.ny, 187S. 

V nepo1 lable mstiniiirnt, dated JlOUi \u^us!, 1S7H is made pa\al>!e 
tin('e luontks arid dale. 1’he instrimient is at inaturitv on the 8rd Decenn 
bei, IS7<S. 


(. » A })roruissor\ note or bill of e\( hange, daleil fUfit \ugu''t» 187H. {‘'made 
pcO iblo Ihret month'^ .ifter <late. The inslriiinenl is at uuitmlty on tlie Cad 
Decembci, 187S 


24. In calciiIotinL' the d.de at which n promi'^sorv note 
or l)ill of e\(diange madt' payable a 


Calculating maturity 
of bill or note payable 
so many days after 
date or sight 

or of proii’^t for non- 


eertain number of dj\s utter date or 
aftir sight or after a (’crtain ewent 
at nvatiiritv, the clay of the date, or of 
presentment for a'{*ceptanee or sight, 
acceptance, or on which the event happens, 


shall })c excluded. 


25. When tlie da} on which a promissory note or bill of 
exchange is at maturity is a public 
Whan day of matu- holiday, Iht- instrument shall be deem- 

rity is a holiday, ed to be clue on the next preceding 

business day. 
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Euplanaiioii —The e\picssioa “public holiday” includes 
bunda}b, ^e\v \eai s clay, ( hribtnias day if either ot buch 
lalls on a kSiinda}, the ne\t following Monday Good 
liida} , and am othei <lay declaied by the Cential Govein- 
ment, b\ notibc ition in the Ofibci d Gazette, to be a public 
holiday 


c;H 4 Pirji III. 

PARTIES TO NOTES, BILLS AND CHEQUES 

20 T\ti\ ])Mbon 


Capacity to make, 
&c , promiESory notes, 

n nns'-()i\ n >tt mil 
\ n inoi nja\ < 

Minor 

\( thjnj: 1i ( ill 
* < ipdiation to 111 ik( 


eajiablo ot eonti acting, accoiding to 
the jaw to which be is bubjtct, may 
lund hiin'^elf and be bound b\ the 
making diawmg, acceptance iiidoise- 
ment, delivci\ and negotiation ot i 
t \Gianj.,t 01 cheque 

diaw, indase, dclivei and ncgijtiile sucdi 
nistiiiuKiit K) as to l)ind ail poatiib 
t\c(|)t Innisclt. 

contained sliaJl be dtcuud to ei!i]»owei a 
jndoise oi iccept siu li nistiinntnts txeejit 
n ca^^t*' m vlndi inidti tlic l<iw loi the time benig jii ioue, 
tin > ue t ei < d 

27 Tm ) \ ])( 1 on capable oi binding hiniseli oi ot being 

Ik mild ts mentioned in section 2d, 
Agency hiinselt oi be bound i)^ a 

dul\ duthon/< d agent adiiig in ins 
name 

V gtnci \] intbont\ to tiansaet business and to receive and 
Ndnigf dt 1 (i )( s not cfmiei upon an agent tin ])owti <t 
C(t})iin^ 01 ind ising l)ills oi excliange so as to bind his 

T lilK ip d 

\n Hiithoiit\ lo diaw bdls oi exchange does not o[ itself 
ujTioTf an mthoijtx lo indorse 

28 \n agent who signs his name to i pionussoiv note, 
j)i}] ol exclumge ot cheque without 
indicating thereon that he signs ^ s 
agtiii, 01 that he docs not intend 

Tbmd)^ to ni( ur peisond lesponsibilitv is liable peisondlv on 
the mstnmunt except to those who induced him to sign upon 
^he bdiei that the pnncipal onl\ would be held liable 

29 \ legal itpiesentitive of a deceased peison wlio sigm 

Liabilitv of legal re- name to a promi^soiv note bijl of 

presentative signing exchange or cheque is liable person^illy 

thereon unless he e\pressl\ limits h^s 
liability to the extent of the assets received b} him as such 


Liability of agent 
signing 
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oO, The drawer oi bill ol exebarige or clieque is bound, 
, ui ease ul disliooonr bv the drawee or 

Liability of drawer. receptor thcreol, to compensate the 

bolder, provided due notice ot dishonour has been ^iven to* 
or reeehed b\, tlie drawei as hereinalter providerl. 

81 . TIu' drawta oi a cheipie liaMiicr suthcienl iumk of the 

, drawer in his bands, pruptirlv appli- 

ofchequV! ♦<’ of such cheejue 

iniist pa\ the ('liefjiu* when duly, 
required so to do. and in detault ol such pauiunii, must ('oni- 
pensah' tin* draw in* toi an\ loss or damapa* caused b\ such default 

82 . In the al)seuce ot a contract to the ('unti«’ir\\. the maker 

Liability of maker prnirussor\ note and tlu aeceploJ 

of note and acceptor beioie matuiiU ot a bill ot excbanije 
bill. are bound to pa\ the amount there >f 

at m.diuil} aei-ouliiii; to the apparent timnr oi tin note or 
aeceptanct^ respeetneh, and the a<'('eptor of the bill ol exchange 
at or altej' matin it s is hound t m ]>a\ Die amount therfoi to tfie 
lioldi'r on demand. 

Ju delanh of smdi f><\mim1 as 't<»n<aid. such maker or 
acceptor IS bound to cornpeu'^ati' anv part\ to Da ririte or bill 
lo! HU\ h>^s or d nnn;:e siistanu d b\ him and (aiused b\ sucu 
default. 

tv,]. \o ])erso!i except the diav\e( (/I a bdl cif exchani^ \ 
or .ill or some ot se\eia] diawivs, or a 
Only drawee can be named flu rt ‘in a drawve ri 

o^fTr honour ' «'* f®'’ 

('an hind liirnself l)\ an aceeptrnu e 

Wlieie then* are several drauefs ol a bill ot (*\t}ian;;e 
who are not ])aitners each ol tlum can 
Acceptance by several accept it lor hinisfdt, but none of them 

drawees not partner*. uithmif lus 

.'lUflioritv. * 

t‘)o. In the «d)^enc(‘ of a eonfriad to tin* contrarx wIioewT 
, mdoises and didivei- a n(‘(a>tiah]e ins- 

la II yo in orser tiuirunt l>efoie matnntx. without, in 

such indors(mi< nt (Xprc'sslv ( xcludin;^ oi* makincr e(')nditional his 
<ovn liability, is hound thcrehx to cmm \ subsequent holder, in 
case of dishonour b\ the drawee acc'eplfiv or maker to eom- 
pfuisale su(di holdei’ for an^ loss or damai^f* caused to him hy 
such dishonour ponided due noti(*e of dishonour Inis been c:i\en 
to. or received h\, su(*li indin’ser as hereinafter f)rovided 

Everx indots-i r after disliononr is lialde (is upon an iu'^tru* 
ment parable on demand. 

. 80 Ev(‘j*\ prir-r p.iriv to a net2:otIa' 

u Listrument Is li-'bh thereon to a 

part ie» to hold in due * , ii . 

course. nolacr in due course until Die instru 

ment is duly satisfied 


Only drawee can be 
acceptor except in need 
or for honour 


Acceptance by several 
drawees not partners. 


t‘)o. In the «d)^ 

Liability of indorser 


Liability of prior 
parties to hold in due 
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Maker, drawer and 
acceptor principals. 


87. The maker ot a promissory note or cheque, the drawer 
of H bill o\ exchange until acceptance, 
and the acceptor are, in the absence of 
H contract to the contrary, respectively^ 

liable thereon as principal debtors, and the other parties thereto 
are liable thereon as sureties lor the maker, drawer or acceptor, 
as the case mav be. 

88. As l)et\veen the parties so liable as sureties, each prior 

party is, in the absence of a contract to 
Prior party a princi- f eonti'ary, also liable thc'reon as a 

rubieq^ue^party'**" piinei])al debtor in respect of each sub- 

secpient partv. 


JUuf^i raiinn. 


A (lr»W8 a. l)ill p<iyjibl(' to bl^ own orrler i>n H. w'ho je’Cepts. A aflerward-* 
indorses the bill lo ( , (‘ to I>, and 1> to E. Ah between E and H, H in the 
priiieipul debtor, and A, C and I) are his suretks. As between E and A, A is 
the prineipal det»tor, and ('and l> au* hi'> sureties. As between E and (\ (' 
is the prineipal debtor and D is liis snrel> . 


8)0. When tin* holder of au accepted bill ot exchange enters 
into nii\ eontraet with tlu^ acceptor 
uretys ip. which, under section 184 or 185 of the 

Indian (V)i)lr'ict Xct. 187‘J. uould discharge the other parties, 
tin* holdia* mav (.‘xpresslv reserve bis right lo charge the other 
parties, and in such (Tise tlu*\ are not discharged. 


do Wln'u tin* lioldc'r oi a n(‘gc)tjal)le instrument, 'vvithout 
f , lb^‘ consent of the indorser, dfcstrovs or 

»«r4*iiabifitw impaiix the iiuloiNt r’s remedy against 

a prior party, the indorser is discharged 
fix'jHi liabilitN to the liolder to tht same extent as if the instru¬ 
ment had been ]).iid at nuduritv. 


Jllii^haiion . 

V is tin* holder of^n bill of exrhangi* made f)avHbk* to the order of E , 
whirii eonlains the following indorsements in blank .— 

First indorsement, “B.’' 

Se('ond indorsement. *‘lVter illiam*’.'’ 

Thiivl imlorsemenl, “WrigJil Fo.” 

Fourth indorsement, ‘Mohn Rozario,” 

q^bis (*ill puts in suit against ,L»!ui Rozario and strikes out, witboul 
»Tohn llo/.ario's eonsrnl, the indorsemeni'i bv Peter Williaiii'* and Wright & (k). 
A is not entitled to recover anything from John Rozario. 

41. \h ;!Cce])tor of a bill of exchange already indorsed 
i'- not relitned from liabilitv by reavSon 
Acceptor bound al- that sueh indorsement is forged, if be 
though indorsement knew Or had reason to believe the in- 
forged. dorserneiit to be forged vs hen he 

accepted the hill. 
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42. An acceptor oi a ))ill of exchange drawn in a fictitious 
name and payable t<> the* drawer’s 

Acccptence of bill order is not, ])y reason that such name 

nlmJ! is tielitious, relieved from liability to 

any holder iia due course claiming 

under an iiidois(untni b> the same hand as the drawer’s signa¬ 
ture, and purj>()rtiiig to be made b> the drawi*i‘. 


43. A negotiable instrument made, drawn, accepted, 
indorsed or transferred withoiit consi- 
Negotiable instru- deration, or lor a consideration which 

without cTndderaUon! obligation of paym^ut 

b(‘t\vee!) the ()arties to tii(> transac¬ 
tion, Ihit if an\ ^ludi party has transferred the- instrument with 
or \\ithoui nido)souKMit to a holder hu’ eonsideration, such 
holder, and (n^ery ‘subsequent holder deriving title- from him, 
mav recavM'r the aniount due on siu'h instrument trom the 
tian'^tiu* oi inr coiividoration or any ])rior ])avt\ thi-reto. 


r.,re i pi ion /.— No party lijr \\lios(‘ aeeommodation a ntgo- 
iiable nistrumonl has been made, d)a\Mi, a(’ee]>t(Hl or indorse J 
•an, if bt' ]!a\(‘ paid the atufiunr tlnua^ol, r(K*o\er tberevjn such 
amount from any [jersim nho became a ]>arty to such instm- 
tnent for Ins ai’commodatioii. 


n No pait\ to llie instrunamt who has in¬ 
duced an\ oilier y'.uty to make, draw, H(*cept, indorse- or transier 
’the same to him for a cmisideration which he has failed to pay 
or yiertonn in lull vhall recover thereon an amount exceedipg 
the \ahie ‘d’ the* con-idfUMtion (if any) which he has actually^ 
t>rii(l fir fieiiormed. 

44. Wlieu the efUJ^ith lation for wliieh a ])erson signed a 
pjouiissory note, hill of excliange or 
cIm (jue coiixiNtf'd of money, and was 
ongiiiallv absent in y>art or has suV)sc> 
<|uently failed in yfart, the sum which 
immediate relation with such signer ‘s 


artial absence or 
failure of money-con* 
sideration. 


hf,]d 


er ‘-taudiuii in 


to rec(i%e iroin him is })ropoi1 ionately redticed. 


}' rphjiitiffon —The drawer of a hill of exchange stands in 
immediate relation witli tht acceptor. The nmlier f)i a pro¬ 
missory note, hill of exchange or cheipie stands in immediate 
relation with the pa\ e( and the indor^'Or with his indorsee. 
(Mlnr sisjiin^> may by agreement stand in immediate relation 
A\ith a ladder. 

llJu^tration. 

\ draw-s a bill on 3 for .500 payahlc to lb(» order of A. B accepts , 
the hill, but subsf^qiiently di^honour'i it by non-])avment. A sues B on 
the bilk B proves that it as accepted for value as to Rs. 400, and as 
,oi Hceommofkil ion t<) fbe plaintiff as to the re>i<lue, can onlv recover 
Hs. 400. 
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cofliideration not con 
sistsng oC money. 


43 Whore a part o£ the conRuii ut ^vhich u p< rsoo 

signed a [jro'ni-^-< T'* U\ bill ol f x 
Partial failure of change or eLn-qiie, tli Miiih not erm^-ist- 
ing of monee. Ijubli* in Ut ‘n*-y 

without co]hn*T 1 ^ lupary, and r}i(>n' 
has t>et n a failure <>i that part, tie* mint mIivU .i, hold r ^rand< 
mg ill immediat-f' relalion 'vvith sueli r i niith'd to rm < ut* 
from him is proiKirtioually reduced. 

4r>A- Where a bill oi e\eh.iiig*‘ ImoiIosi U tori t 
is overdue, tie n ^ho ua-; riv 

holder oi it mav applx h> the draw^T 
give him another bdl o£ the suiur ti cw r, 
giving security to ilie drawer, if requires!, to IndeifiTiin hum 
itkgainat all {H^rsons wbatever in tle‘ Mil nlh ged Kuve 

been lost shall Ik‘ found again. 

If the cira%\er on requt‘st as ab n d rc‘fU',<^B to civt- suej^ 
duplicGb' bill, he may be oompelUd to do s;. 


Holder's right to 
duplicate of lost bill 


CHArTKK IV 

OF NEGOTIATION 

4b. The making, a-c(X‘ptanc*• or aidor-,ein('ni o: a promis 
sors nob\ bjl oi rxchangn <t cheque 
Delivery. eoiiipleted i\ d< Lvcr\, act’: d cr con¬ 

structive. 

Ab tKdween parti* s standing in nuintdrile relat."n d^divery 
V) h© effectual must bt made ty iht Tsi’^ making. ac'C-eptiiig 
or indorsing the iO'>trun)enl, or lu a p* tvon niithori^'sl hy him 

iji that b<*half. 

As between sueli ]>aiii(‘s .uid au\ iuKe T tht In^irumeut 
other than a holder In due eoiUM n toiv* bt‘ shown that the 
instrument was dtdi\tnd eonclitioirdU ' r ^ spKual purpose 
only, and not fur the purpu^i i ti u sf^ rnng id:'sclut6ly 
tho prope rty th(U’ein. 

A promissory not**, bill of txenangt «r cheqw^ poyabh* t<> 
bearer in negotiable by the delivery ih«.rLui. 

A promissory note, bill of exc]iang{* or ^^heqw payable to 
order is negotiable by the holder br iiidorsemenfi Salivary 
thereof- . ' f ' 

47. Subject to the provisions of section 58, a pronsu^&iary 

, Negotiation by d«- f'xeLai.ge or ch^u« 

livpry. bearer .s negotiable by delivery 

thereof. 

H9 
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E.rcepiion ,— \ pro’ui^^ory note, bill of exchange or cheque 
on eonditinri that it not to take effect except iu a 
certain cAumt ih not netrotiable (except in the hands of a holder 
for value withont notice of the condition) unless kucIi event 
happens. 


JlluHiraiions^ 

(a) A, the h >1 ler «'f a no^otiablc in«?l;rument payable to bearer, cl< livers 
il to 15 s agent to hr li. The instrument has been negotiated. 

(h) A, the hohler of a negotiable instrument payable to bearer, vvhieh is 
in the hands ot A's h mk 'r, who is, at the time the banker ox }), <iirectv the 
banker to transfer tli*’ iaUruinmt to B s credit in the banker’s account with 
B. Toe banker do '*, n » .n I accordingly now possesses the instrument a*. H\s 
agent. The ins^ni a ‘in lu> been negotiated, and B has become th(^ bolder 
of il 


18 . Subject to tlie pro\isio)is of section oH, n po)iiii-.M>ry 

bill ot cxchaiij.jc oi* clicijue 

’'Negotiation by in d)I(‘ to older, iv i)i*ooti;il)I*‘ b\ llm 

doraement. holder i>\ iiidoiScMiKOit and dcliMU’y 

tli(‘reof. 


49. Tli<‘ lioldt'i of a ncpotuiblc inslnmumt indoi-^tMl m 
Converaion of indor- may, withont signing Iin own 

aemsnt in blank into name, writ mg aho^e the nid' 
indorsement in full. signature a din'ciion to pa\ ti> ny 

other portion inJor.-ec, convert tin indoi’scnicul in blaniv mto 
an indorscnitmt in full , and the lioldtn* do(‘s not ()n‘r(*l)\ incur 
tile responsibility of an indorser. 


Effect of indorsement* 


50. The indorsement of a negotiabU instioniamt followed 
by the de]i\{‘r\ Iraimlers to the indor^eo 
tin* projK‘'4\ therein with tlie right e£ 
fnrtlier negotiation ; hut the indorse nient may, lo exprts-; 
words, restrict or ('Nclude such riglit, or nia\ merely coiNtitnte 
the in(Jorst*e an agent to indorse the in'^trument, or to receive 
its contents inv the indorser or for some other specified pc'rson. 


lUnstraiionH, 

B signs the blowing indorseaients on different negotiable instruments 
payable to bearer :— 

(a) ’‘Pity the contents to only.” 

(b) **Pay C for my use.” 

(c) “Pay C or order for the arount of B,” 

((i) “'The within must be credited to C.” 

These indorsements exclude the r'ght of further negotiatioD by 

(e) ”P%yC.” 

(f) “Pay C value in account with the Oriental Bank.” 

(gi) "Pay the contents to C, being part of the c'lasideration in a certain 
deed of assignment executed bv C to the in lorscr and others.” ♦ 
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These indorsements do not exclude the rij;hi of further negotiations 
Iby C. 

3 ^\cry holc maker, <]ra\\<‘r, i)a>(»o or inclor«ioe or all of 
^ several joint makers, dratM'rs, payees, 

omaynegoiae. indorsees, of a n(‘^oiial)le jiistrument 
imay. if the in'^otiahility of sueh iostruimmt lias not been 
restricted or excluded as tnentioned in section 50 , indorse and 
negotiate the same. 


Ej'planaiion .—Xothino in tins sect ion enables a maker or 
draver to indorse or ni^oiiatc an instiuinciil, unless lu* is in 
lawful })ossession or is bolder iberiait , or (oiables a payee * 4 r 
indorsia to indorse or negotiate .m instrument, unless be liolder* 
i hereof 


JlluHirahou. 


A bill i<5 drawn payable to A or order. A ln<lorse» it to B Hie indorsement 
not coulaining the words *‘or order" or any equivalent w'ord>. B may 
negotiate the instrument. 


52. Tilt' indorsei 

Indorser who excludes 
his own liability or 
makes it conditional. 

u]>on tb(‘ happenmj., oi 
'na\ ne\er liappen. 


ot a neg;otiable uistninuait nia\. b\ ex¬ 
press w’ords m till indorscaneiit, <*xelndc 
liis f)wn liabilitx then on, or make such 
liability or llie iiglit ol tlie indorsee 
rocei\(‘ the amount due tbeieon deptnd 
a specified e\<-nt, altbongh siicli e\ent 


Wherein indorsin’ so excludes his liabilitt and attu’ward«i 
becomes the liolder ol tlit* instrmnent all intermediate indorsers 
<ifV liabl(‘ to him. 


Jlhf>sf faiio})s. 

(a) The indorser of a negotiable inslriiment signs his name adding the 
words— 

“Without reeourse." 

Upon this indorsement he ineur^ no liability. 

(h) A is the pavee and holder of a negotiable instrument Kxrlnding 
personal liabilitv bv an indorsi^ment “without recourse," he transfers the 
instrument to B, and B indorses it to i\ who indorses it to A. .V is not only 
reinstated in his former rights, but has the rights of an iinlotsee against 
B and 


Holder deriving title 
from holder in due 
'Course. 


5 B. \ lioldcr of U('gotiabl{‘ iii.slru- 

uumt wh(^ derivv'b litb' from a bolder in 
due course has the rightj; thereon )f 
that boldtu’ in due eouive. 


54 . Subject to the provisions hereinafter eoiiiained as to 
crossed cheques,, a negotiabb’ instru- 
Instrument indorsed miuii indorsed in blank is pi^'^able to the 
in blank. bearer thereof cvdti although originally 

payable to order. 
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K a at'^^oHabk* histninjcnt aiitr ba\in^ 


Conversion of indorse¬ 
ment in blank into 
indorsement in full. 


lifeII indorsed 
lu hlatik is iiidor^Ld in lull, ihu amonafc 
oi ili (*annoi be dniiued irom tbc* indor¬ 
ser in full, cACept b\ tlie ]>efscin to whom 
it Iins been iador^ni in luii. or by one 
who derives ti(lr tlm U£<h sueh persoji, 

bO. !No uriling on a negotiable inslnimenl i> valid for the 
, , . purpose of negotiation il such vvrituig 

of sum due. jairporis to tran.sitT onl} a ]>art oi aie 

iunounl app(\aring to bi- diu on the 
instrunicnt; but, wLien sueli aniouni has b^en paid, a 

nolo to that elTeet jna\ In," indorscwl on tbr instnnui ni. 'VNbieh 
inav then he* nji^^otialed lor tlu* balance. 

bT. riic h gal r(‘pr('<nitati\(' <)! a dt ctaisi'd ])t T'^ou can- 

Legal representative ‘ifli'f'w oil]> a 

cannot by delivery only pr< iinissorv not(‘, bill C)1 exi'liaUgi or 
negotiate instrument (‘{napU' p;i\abl(* to order and indorsed 
indorsed by deceased. j,, ,1,,^ aetcused l.iH iiot dflhrri'd 

bH. W'hcn a ncLu»tinbie instrutneni b«*Ma jost or han 


ffNN 

Instrument obtained 
by lawful means or 
for unlawful consi 
deration. 


liern r>i)laln(‘d In^in an\ Tuakt r, a(*ci‘ptct>r 
nr holder th( reni Ja neviiis iji an ofh neo 
nr traud, nr Inr an un]u^^tul con^Kicra- 
rion no yx -v-ur wr Indnr^nt who 
eiaiiiis tlirnugh ihn jxT-nn \\)iu fraind o*; 
so obl/iined ih^ in-irnnMnl 1^ cntitl<‘d In iec«ive th * amouiut 


duo tiiereon Imni <>ueli njalv»», ac(‘ey)tor < 
y)art\ ]>ri )r in sneli h'lldei, uiilc^la*!' 
is. or ■'nuie p'i-nti t])rnut:l) “him la elein. 
in du (*oi]r'‘-e. 

;'t. 'liu linKkr i 


r la idcr. or trc*ru anx 
nr indorbuo 

^ \av, ji h^'lder Iheruui 


Intn-iment acquired 
after dishonour or 
when overdue. 


rheri 


m 




a ;.nl 'al ]< 'ii>i i nine i.t. uhi) Ita 

.jeijuired ii».^fiei <]iNhnnnnr. “v\ ludhcr b> 
li-'H acccpianvo o? Thai jauita nt, wirb 
n >n<\' tlicrtxii, nr alter iieitiiiiu, Ijus 
nnlv. as aLrain-.t tlu* otii< r fairlic-. 
r.ti Ale} nr: 

In ^nud i alli ; nd for Cnu- 
*eeon. ^ tie h* Ider after 
jualurlix of a y»'o Uiissor'; nott' or bill 
n| i-\(diangt iiiJK.e draxsji nr accepted 
uifehoiit coiAideraiion inr tlu' j)ur})t>‘^i ni t n<d>Ung some p>arty 
tboretn in raivr luCfiicv iliereun, may latoVti tbt aUiOUiii oi iho 
note of bill fmm an^ prior {»ari), 

lllustrathn: 

Tbe acceptor of a bill of exchange, when he acceptit. deposited wit^- 
tlic drawer cerlaia ns a ('ollalcral securiU for t!»e payment of the bfllf 


right 

J’rn^idcd tlmt an\ pt j-miu uIk 
^ j(h ralinn 

Accommodation note 
or bill. 
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with power to the dra^ver to sell the goods diid apply the promMln m 
diseUarge ol the bill if it mere not paid at maturity. 

'rbe bill not having been paid at maturity, the draper sold the gi)od> and 
retained the proeecds but indorsed the bill to A. A’s title is subject to the 
^ame objee tion as dra\iier’s title, 

Ot). A ij* iblo iasfrmiiojit uuiv be negotiated (exof2pt» 
In the mahor, or aceeptor 

after ntaluritv j until pavineni or satis- 
«pbie till payment or , . V? i i 

rsatiftfaction, lucUon 1bereo( in the maker, ilriwee or 

acceptor at or alter maturity, bnt not 
aiiier su<‘>b j^avnicnl oi satibfaction. 


VWWl KB V. 

ON PRESENTMENT. 

b>I. \ bill oi ♦ \('lniuge puab]^ .dttT bight must it no 
.pr««.ntm«nt for ac- 'U'l.' or place is hpwilicj thcr'lli for 
ij 2 ept^a,i;^ce bentnieiit, bt' jircbenied tlio 

(irawiM^ tbonof for aceoptauce, if he 
>b r T('1-,ona])l(’ s« arch, be found, In a person entilha'l 
demand aee,>ptanet., within a reasonable time afte'’ it is diarni, 
•Old ill Im^un^b lioiirs on a business di^y. Tu didault of buch 
f‘re-,t lU iiK 111 IK) pa?a\ tlnaa to is liable thereon to tlu^ person 
Ml ding su<*h tndauh. 

If tin driNNM’ ('aniiot ali»n' jeasoriahle s(su’(di, i)t‘ jound. 
tIk hill j', »[K>iin d. 

ll I la bid ib dn'oetfNl to tb< drawee at a particular place, 
it tiiuvt In preMUitiM] at that pltua’; and, if at the dni date 
lo’ prev( ritiiK nt he (*anu(>t, aftei KM^onuble standi, bi Touiul 
till o tie bill is dibbououred. 

Wliiic uiitliDrisod by acrociiicnt or visage, a j,rc.soiiiuumti 
ilirou^h ilh pn^i, oDicc In nioaiis ol a resistored letter is suffi- 

eii lit 

I'rJ \ pr.)mi-sor\ note, p.iuiblo at a eu-tain jiorio,! after 

Pre«sntm.nt of pro- I w I'n'seuted to the niaher 

tmUftory note for oiio-t'or tor bight, (j'f Ik* e in, ‘d(or ivi- 

X,.., , . ,, . . . ‘’OPaUw ^arch, be f 9 un 4 ) by a person 

efititled to demwd fiai^ahsiM,' 

IS .made and in business hours on a huslness day, tn m 

such presentment, no party thereto is liable ‘thereon to the 
person maldng such default. 
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0^^. The holder rnus^t-, if so rcHjuiivJ bv tlu' dra\\^.M‘ of ;o 
y. » 4 .- r exc*hunj 4 ( |)re‘s<*ntt‘d to him for 

delibertion* * aceeptnuce, allow^ the drawet* 1‘ortv- 

hours (exdusivt ol i)u])lic* holi- 
da\s) to consider \\hethcr he will acc(‘f>t it. 

04. l*]*oniissor\ notes, t)il]s of.exehan,<::(' and che(|iKs niust 
be f)i‘j‘sented for })a\nie]it to the iUiiiker, 
JPresentment for pay- .^.^ecptor or draNN<a ’tluMVot respectivelv , 

bj or (7\\ l)eh:ilf oi the h(/lder a^ bc'rein- 
after ])rovidi‘(l. Tii (hdault ol such ])r( sejitnieiit, lla other 
I)arlies (lu'reto are not liable* thcri'ou to such holder. 

W hen* nutlnar/ed lo a^^rt-enu'nl or \Kao"( . a preseidnK'ut 
thi'ou^h the | cst oiVa'i* b\ means (»t a iH'uisterul letter is suila 
cietit. 


Presentment for pay¬ 
ment. 


K,r( (‘i>!ion WduM’e a ])r(»missor\ note is pa\ahh‘ on de¬ 
mand and is not payable at a specalied place, no ]a‘t se]itmc‘nl 
is necessarx it. ord(*r to charpa* tla* mahi'r iheieot 


t)o. Pri'seiit n i(‘iit 

Hours for present¬ 
ment. 

Presentment for pay¬ 
ment of instrument 
payable after date or 
sight. 


[or payneiit must be made dminL; ilte 
usual liouts of laisiufss, anrj. d at a. 
baul^ei’s, witbin banlcjia.: laaits. 

t)0. \ promissoi X not * oi l)ill of 

e\ebanu(- made jaxabli* .it a spacifie/l 
p(*ri(»d aft(*r dat»‘ -»r ‘-'iulit llareoti, miHt 
la* nrt*sc:i1ed ioi ]‘on\ent at matiirilx. 


67. A promissorx 

Presentment for pay¬ 
ment of promissory 
note payable by ins¬ 
truments. 

tiS \ })rom)'-sor\ 

Presentment for pay¬ 
ment of instrument 
payable at specific 

place and not else¬ 
where. 

60 . \ prranissorx 

Instrument payable 
at specified place. 

70. V promissorx 

Presentment where 
no exclusive place 
speciEed. 


note paxabh* bx inst ’lm(*nt■> must in 
prt*s( nicd foi* pnx'ii(*iii i»n tla* tbird da' 
a[t('r tho dab* li\(*(l loi paxmont ol (*a**ii 
mstalnit'tn , and noii-pax iih-nt ol such 
pr('s(‘njuu'iii ]i's tli(' sank i-ftocl as nou- 
])aMnent of a note at a m.aiiiritx. 
noff*, bill ol (‘\f*tianp(‘ or elu'cpic* mado, 
drawn or a(‘(*t pO* 1 paxabh- at a sp(*('iiii'1 
pl.ua* .-'od m>l dscwlioo* 111101 . in ouhr 
to eh: rj.*o anv partx thorc-to, bi* jiiC'suit- 
ed for ])aAm(‘nt at lliat }>laee 
nolt* or ])ill of oxcbai'ui*. made* drawii 
or a('C< pte‘d paxabh* at a -'peci[i(‘d phua* 
must, in order I 0 eharjiti* tla* maker or 
dr:u\(*r tla'n'of. lie ]H'(*s(*nt(*d for pav- 
naml at tliat j)la(*( . 

note or bill of ('\clian<’(‘ Tiot made pav- 
ab](* as mt*n1i(>ih*<l in suctions 6)8 and 60, 
must be pr(‘S(ait< d ior paxnu*nt al 
[)hiee of biwin(*ss (if anx ). or at tho 
usual r(‘sid(‘ncc*, of tla* m:diei\ drawee 


or acceptor ih(*r{‘of, as the case may he. 
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71. 


Presentment when 
maker, &c., has no 
known place of busi¬ 
ness or residence. 


li the maker, drawee or acceptor of a iiegotiablo 
instrument has no known place of busi- 
iiess or lix(‘d residence, and no place 
is specitied in the iustrmnent for 
inTseutiiamt fur acceptiince or j>ay- 
nieiit, such pr(‘Ni‘ntment ina\ l)e made 


to Ifini ill jxMKjn \\lieie\er he can be found. 


72. Subj(cl to the proMsions ot soetion 84, a ebe(]ii<‘ must, 
Presentment of bi order to char^’e the drawtT, bt* pre¬ 
cheque to charge seated at the bank upon wliieh it «s 
^drawer. di'aw ?i ixdore the relation t)et\\t'eu the 

drauM and bis banker has been alttaed to the pre)iuiiee ol the 
draw ( r. 


T‘). \ ehe<{ue must, m ordtr to charge an\ (‘\cept 

Presentment of ^b(‘ drawer. be pr(‘sent'‘d withni a reT- 

cheque to charge any sonable tune alU'r dclivta \ tluu'of by 

other person. such person. 


7t Subieet to the prov i-ioiis ot ^( ( lion •*!. .> neuotiahle 
mstniment pe\ Me on di'inaiid must he 
Presentment of ins- pu‘M iited tor ])i\ment within a »eason- 

trument payable on . , - • i i 

demand ieeM\ei! by the 

holder. 


7]’]’( seulmeut 

Presentment by or to 
agent representative of 
deceased or assignee 
of insolvent. 

dec }• imI an uisoherd 


ioi ac(M‘]>tance or piiMiioiit m,<\ hr mad^ 
t*» the duK authoxi/c'd aueut <»t the 
ihawcH, makej or ncceptoi the case 
ma) b(\ or whc're tin* (baroa makei 
Ol acceptor I'as died, to ]n> h'a 1 repic 
s(‘ntatiT(‘, or, wh(‘i\ h( ha'^ bteu 
to Ills ass]cue<‘. 


7')\. Delay m jirestaitmeiit l<a- iccc ptaiK e ca pa\nieiii 

excused if the dclav is caused l>\ cu 

Excuse for delay in cumstancos Ixoiaid the oouliol oi th^' 

'">Uh. :in,l not In hi^ 

tance or payment. , ^ i ^ t 

default, misconduct or uegligtncc 
When llu» cause ot (lelax C(‘.‘'si‘s to opeiati', pu'scntmt ut must 
bf‘ witliiii «T n as(ainhl( time'. 


7 d \() presi'iitiiumt tor {>a\nxn{ is uecessaix, and tlr‘ 
instrmmmi is dishonoured at tlie duo 
When presentment fy,. pro-,eat’aeut, in fuu nf the 

unnece.».ry. lollop iug cases •- 

(X) il the' makt'r. drawix or acceptor inteiiiionallv ]»reveni?^ 
the preseiitmout oi the instrument, or, 

il the instrument being payable at IiIb place ol busuiess, 
he close?; Riich place on a business day during the usual 
business hours, or, 
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li tbt iK'jiig puyfi)»lo -it houie oihtT speoiiuKi plaee, 

Hritbc' he Ht'f at} prrsjH a»iithori/(‘{i to pay it atteinl- at bucia 
piu'.'t' tlJjing tlu' O'-oaL buj^iiichs hourb, or, 

i' «ht nuiii not b<‘ing )>a^^abl(‘ at .uiy specilii-d place, 
he caM 0 ^ atti'i aiu b(.aith I'l found, 

[hi as agaiI!^1 a'\> J‘:iit\ souulil to Lx' eliargt d UMTovsitti, 
d bt* h uai^td t!) |>u\ iiotwilhsiandiiig non pn seiiluieui; 

(c) Us a-;d M-t an\ part;N, if alor inati'Ui} , witli kiiouledj^tv 
that liui inb'uncttni lia^ not Ix'eii p/vsenud 

‘•t* rnaki V ,i part jaiyJHait on acjunl of the tmioniit due 
ev ihc instuiiiK'id, 

ot ])rouji^a< to ]M\ the aujonnt due linaeon in nlmli* or^ 
j’' pail, 

( >• or}r(’v'i^( x^.iuos ills riglit to tak<‘ .alvaiita^^ of any 
ok land in preN< iHnn nt lor paynanit : 

(d i> aj.nn^l Ihi d)aN\i‘r, it Uk* drawei nonid nut siiffef 
d‘un. <' trim Mh want ot viudi ptv^ontmont. 

77 Win n a hill u* t xnliiuign acenptid ]»avabl' at speei- 
1u<l h‘idc, li<ts bum duljk pja'-aniid there 
Liabilftv of banker j,,j n iMiKmi an I disboiK ru’, ,j d (he 

ted for payment ' » ' p^^ deals with or drlivtrs badv sueb 

bill <u lu i*ause loss to lb<‘ )i 'klu*, he 
I'l fK ] t<‘ tin jj )]dt*r jor sneh lo‘*s. 


(TJXPdKJl VI. 


OF PAYMENT AND INTEREST. 


7^ Subju'i t) tile pro\i.sJ(nu oi section H2, ci nise (c), 
— , ^ }>a\nH‘nt ol the oriount dij( a pro- 

I^hould be made missoiy not(‘, bdl oi excdui])-.. a* cheque 

mas! ill order to discharg' lb* fnaloT or 
'V(x f d ix niadr to the lioldor ol tlio instrument. 

7' Wbi’u itiftre-t at a speeilied rafe is e\pi,-.-l\ made 
, , ^ . . j».oable on a proinisson n >1. or bill of 

(Specified. • Nohangc inlt rest shall bi' ea!''nkit<'d at 

tlie rati* speeifled, on ib<^ .imouni of the 
pniH 1)0 inoiji \ (lu( ilitreou. trom tlic dafc' oL thr ni'trunient, 
tni'il t ( d< r u ]-',k'/atiou n 1 such amount, or nnlil >iK*h «late 
dtu* lb. inst'ttilluM of a sail jo recover such amunnt as the 
{' )un dbeefs 

‘ Wjei no rate of interest specified in iln instni- 
iment, interest on the amount due 
rtnterc^t^^wnen no there m shall notvvithstandm^; any 

ate 8p<r<-v lO'i (‘merit rtdating to intenuf betAveen 


ate spec 16 ed. 
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parUt“> to tlu* iustruu)i‘iil, be eaioulat-ed at the rate of six 
vlt centum per anniiui, from the date at which the samo ought 
ti> have l>eeii paid by tht> party charged, until tender or reaii- 
/ation of the amount U'«c<i thereon, or until such date after 
th^ mstitutlon oi a auit to recover such amount as the Court 
<:lirec ts. 

Pjj'pianaiion.--When th(» party charged is the ii)dor-,or of 
an lastrurcKuil dishuiiound l>^ non-payment ha is liabh to pay 
tnu ret^tj ouh from tlie tinu* that ho receives notice of the 
dishonour. 

Si, .\ny person liable to ])ay, and called upon In the 
Delivery of inetru- bolder tberooi to pay, the amount dua 

ment on payment or on a ]>ronjissor\'' note, bill oi evtdiango 

mdemnrty in ca»c of or eheqiie is before navment entitled to 

}ia\(‘ it shown, and on payment* 
♦miiltri to hue it deji^eTed up, lo him, or, it ibt' UHtrumeat 
' 1 *vt or cannot U produced to ho indcinuibed again>^t any 
en-fr (1 ini thereon against him. 


< U WThll VII. 


OF DISCHARGE FROM LIABILITY ON NOTES, 
lULLS AND CHEQUES. 


DifccKargc from Lia- 


82. Th(‘ maker, acceptor or m- 
i] >rscr lasp’divcdy oi a utgotiabie 
iiibtjuuient is discharged iroiii habiiity 
1 hereon— 


'j \r) jj huldu iliereof v.ho cancids such uccepior’s 

by cancellation- 


indors« r s iiiune with intent lo dis- 


foy rf Cease. 


payment 


ehargt* him, and to all parties elauuing 
undi r siK'h holder ; 

i/m to a boldei tborcnl who otherwise dischargers such 
makrr. acci'ptor or indorsor, and to all 
parlies deriMUg title under such holder 
MUr mdiee ol such discharge ; 
b ! to all parties ihnrt‘lo, it* the instrument is payable 
to hoart*r, or has been indorsed in bjank, 
and Buch maker, acceptor or indorser 
makes paynent in clue course of the amount due 
thereon. 
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8;L If the holder of a bill of exchange allows the drawei' 
more than forty-eight hours, exclusive 
of public holidays, to consider 'v\h(‘ther 
he will accept the same, all previous 
parlies not conscntiug to such allow¬ 
ance are tlierehv discharged iroui 
liabilitv to such holder. 

81. (1) Where a cheque is not piesented tea' paunent 

When cheque not within a reasonable time of its issue, 

duly presented and and the diauc’i’ or {)erson C)n wliost- ,ie- 

drawer damaged count it is drawn hiul tlu' right, at the 

thereby. ^Ylu‘U javsiaitmeiit ouglit t Iium’ 

been made, as betwetni hiiiisilt and the V^Ujher. tohioe the 
eheqih‘ paid atid suffers actual daniag(‘ thnaigh the dela>, lie 
is dl^cluugcd to the (‘Xtcait of siudi tlainage, tliat to sa\, tu 
-the e\t(‘nt (o which such draw (a- or }>ersoa is a cnahlor ol tUc 
banl.irr to a larger amount than he woidd ha\e heiai it s\u‘h 
clKMjiie liad h(‘f n pai<l, 

( 2 ) In (h'ti'riniiiing what is a r(‘as»)nal)le lina . regaol -^hail 
bi‘ had to the natun^ of instrnnu'nt, the usaei oi tra<U lUid 
of haiiloM’s, and tin* latUs ot iIk' ]>aiaieuiar (ai'^e. 

i.‘>) holder ol tin cheqiu^ Us to wliicli ^iich dia'AtV or 

pel’s ai is so discharged sliall lx* a cri’ditor, in lieu ot sodi dr w ei 
or person, ol sucJi hanker to tla- t‘\tent of sueh iliselia> _ am! 
caititted to rec(»\(‘r the amount irr)»n Idun. 


Discharge by allow- 
iiig drawee more than 
forty-eight hours to 
accept. 


rafiofiH. 

(' Atlnixs a eheque for Its. 1,000. and, when the r Ijeque ojiirlu to 
he |M- -fnted, has funds at tJie bank to rneel it. Idie hank fai|> hrfore 
the ( ^efjuo is presented. The drawer is dischar^s'd, bul I he hohh’i c.jn 
fjrevo ai^ainst the bank for the araouid of the fheque. 

Adnn^s u eheque at rmballa on a bunk in CaleiiMa, Theb.itik 
faih aefore the chec|ue eould t>e presented in ordinan cuiitm A 
not e.iv liarfted. for he has not suffered actual (laina^e t liruii^di an; delay 
in pr< renting the eJieque. 

<), Wdici't a chtMjUe pn\;ih|c t'l ordei pm’jrn’U to he in 
dorstnl l)\ or on behalf ol tlie ])avce. 

Cheque payable % draw'ee is disc •harged h\ pavnient 

jrcler . t r . i , 

in due Course. 


^oA. Where an\ draft, that is. an ordfs' to pay nujnev, 
draw n by oii(‘ office or a hanlc upon 
another office of tin* sana* hank lor a 
sum of money pa\ahle U) ordia* on de¬ 
mand, purports to be endorstd by or r.a 
behalf of the payc't*, the bank is dis- 


Drafts drawn by one 
branch of a bank on 
another payable to 
order. 


charged by payment in due course. 
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• pa^niLnl to 
in ( vtnit thnreui 


.S(). If the holch'r of u bill of exchange ui a 

Parti., not con.en- qualified aeeepliince, <;)• nin liuuted lu 

ti^g discliArg^di by pai't of the stnii nicniloiuni m tnt* bill, 

qualified or limited or ^\hicil substitutCh a <litleU‘iii [ihice o) 

acceptance. titiK* for pa;ymonl, oi v\hich, wlitie the 

ilruwii's aie not jiartiuas, is not signed b\ all tin' doosees, all 
pnvioiK [)}irtK‘N wliosc coil's! nt is not obtained to '"iieli at*eept 
uiice .iH' (iiscbarg(‘(l as against the holder and tlio^'C ('lainiiug 
undu liim iink'ss on ii(»tiee gi\(ai by llu lioldei tbe\ absent o 
such .iee(‘]Uanei . 

L.ri>h(iiailoii —-Vn acceptance is qualitied— 

(//) w it is eonrlitional, declaring the pa^niLnl to bti 
(le[)eiidi‘iit on the liappcning ot <in ( vtait thcreui 
slate-d ; 

(/)) wlieie it iindcrtak(*s the pa\nient ot [Mi't f)ulv of tin 
sum ordeual to hi* paid ; 

(O wlnne, no place of pavnicnt beine spt^i'itied on tht 
order, it imtlerlahe !3 dlie jHiyiuent at spt'cified 
place, and not otherwise oi ilsewlaat . oi’ i\li(‘r£*, 
a plaee ol painient lieing spiaati^ <1 m tla order, 
it undeitakes tb(‘ paxuiint at sona (aliei place and 
not oiIaruist‘ c)r eis(‘wheie : 

(J) wlieo' it uiide]‘tjikt‘s lh( pa.MiKuit at a tinu othei tlim 
that at which luidiu' tin* oriiei it would he li'Ciall^t 
due. 

'^7 \n\ matiMial altiu'atioii o[ a iK'gotial^k nistmmeul 

, renders ilie same \oid ii'- .leaiust an\ 

Effect of material i i *• 

iteration. ineO'to 1 the llint 

of mnlving such alteration and dots not 
cons.it lluieto unit'^s p ^\ns made in ordei to e ii\ oni the 
conniM n intention of tlie original parties ; 

md an\ suidi dteiaiion, if made i)\ an mdoist^, di^- 
.. . j charges his indoisir from all liihilitx ^o 

Inni jn lespeid oi the laaisaui\ lion 
thevuf. 

r]i(‘ pooeions fit tins section au' Mihjcci to tliosf* of 


\n\ matiMial 

f material 


Effect of 
alteration. 


cons, it llu I eto imh 
conniM n intent a ai ol 
md an\ suidi 

Alteration by indor- 


r]i(‘ pooeion 
lions -iO IP, M) I 


t]ios{‘ of 


1 1 mm nt ^s 


\n a(‘( f ptor oi* iudoi'-'er ot a m^gotiahle msinmunt is 
hound h\ liis acceptaiua* oi uidorMo 

..ot,ill..,,.,,.1,„. 

ingprevious alteration. alltiation of tlu' insinmumi 

HP. AViicrc a promissoi'\ note, ‘hill 
Payment of instru- of (‘xchaiigc or cheque Inw hiani unite- 

mentor, which altera- ,, , ^ 

ion 16 not apparent. i i i . t 

ha\e iH'im so altered, 

ir wli(‘re a ehi'qiie is presented for ])aymcni \\hich does not" 
at ilie lime of pri'sentalion appear to he erosseci or to ha\e had 
a en^-sitig which has hteii obliterated, 


Acceptor or indorser 
bound notwithstand¬ 
ing previous alteration. 

Payment of instru¬ 
ment on which altera¬ 
tion is not apparent. 
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])iiv incut thereof by a ]>erson or banker liable t-o jvy, and 
paviuL;"the same according to the apparent tenor thereoi at tue 
tinie of paxmcot and otberwist^ in chu eonrbc, shall diseUarite 
such person or banker from all liability thereon ; and such pay-* 
nient bhall not be (}nestiont(l by reason of the instiuincnt 

br.'ii elured or the cheque crossed. 

00. 11 a bill of (‘Nch'iDge Mhicn 

lias been negotiated is, at (♦r after 
maturity, held i)y the aeceptor in liis 
own Tight, all rights of action thereon 
are extinguished. 


Extinguishment of 
rights of action on bill 
in acceptor’s hand 


(dlAPTKK VIIl. 

OF NOTICE OF DISHONOUR 

‘U. A bill ol exchange ib ^aiil to he dishonoured I>> non- 
c'eeefU‘)in-( ^^}len llie draM(M>, i.i t*ne of 

Dishonour by non- I,,.;,,,,, 

accep ance ]nalv(^s dclauU lu a'M't'ptaiU'e upuii boing 

lidy ni]i/iTtd l(j a{‘ee[)t tht' bill, or win re prevcailntent 
exerci-'i d aid th(' bill not aecj-ptcd. 

Wilt rr ihe drawte is ineooifx'K ni to (oulraid. or tin jceeyt- 
. Tice is (|ntdUi(‘d, the bill ma\ b(‘ iriaited a*- di-,honourtd 

A ]•rolnis•.(.r^ noti , bdi oi t""*hange or tdieque is said 
to i)i' dislioitoured b\ iion-y^fiMnent 

a“menT“'’ ^ “‘•''-'eo'' 

paym n . dnuei' ('ll thi' ele pne 

TUcjKtdt ill pa\nit nt nj^Mi b< ing dul\ n^juiit-il lo )> i\ lhe 

-.aine. 

0'^). W })t 11 ,1 ]n oiiiJs^on Dolt, bill ol c‘\(‘hangt' or (duMine 
is dislioiiounal b\ non-ae(*t'plan('»‘ or 

notfceThould beA^v^- 

some fiarl \ tiit>n‘to ^^ho n tuuuis ji lole 
thvnon, niiist i;i\f iiotiei’ that tlu^ insimineiil lias bci'n so dis- 
honouno] to ill ofhtT yiuriitw mIkvh the holtha* st‘*‘ks to make 
s(‘\(rall\ liable fht'rcon, an<l sijim one <d se\(UMl parties 
he s,^f‘hs to in alee jointly liable thert*on. 

Xolhing in this st^cdlon renders it nera^ssary to give notice 
TO the m ik< r of the dislionoun-d yirouiissory noli- or the drawoci 
or acceptr»>* of the dislionoiiiTd bill of oxchangL <>r eheipii'. 

04. Vatict^ of dislioTHTur nei\ 1 m‘ gl\en to u duJ,\ uutljorised 
. ... , agent of the ]>« rson to vhom it is le- 

.may be given. quired to be given, or, Mdiere lie lias 

died, to his h'gnl representative, or, 
Mhere }j( his las n <lcclMred an insohent, to his assignee ; may 
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be oral or writtoii; If wiitlen, bf' a‘iu h\ ]> 02 -f , urn;. 

bt5 iu any form; but it must iiitorm (Ik i»'Ot} t * ^sh >ui iu 
ib f>iv( u, cither in cAX-^ress terms or bt* re^bonabh mttusluK ut, 
that tho insirumeut has been dishonoured, and lu 
and that iit^ \\ill }»o hold liable thereon; and ii iniiH* Lh 
withui a reasonable time afur dishonour, at the jdacs vi 
iie«is or ^in ease sucdi parte has no place ut ai tlu 

resjdenca^ of tlu' X)arty lor \\boin it is hiiendcd. 

If the tK)lic(* is duly directed and sent b\ au<l in is 

cariicc:, -uch inisearriaj.'e does not) render the nt)tie»- inMilid 


91, Nnv pnrf^ 

Party receiving must 
transmit notice of 
dishonour. 


due iioina as [)ro\id(‘d by section 93. 


reeid^inc; notice t>t dishonnur mu-l ju 
order to render anv prior p ^rty liable 
tr> iiimself, ghe nolita* <>\ dishoi -nr lo 
siK*h party within a rt i>>onabb iime 
unh'-s such ])art\ rr -mx *s 


Agent for present 
ment. 


Of) When ibc mstninunt is dtpf'^itol x\ii]i an : \a 

pu*s( ntniont, (he ag^ii i- * Titub i t( 
the same tirni* lev ^ix u t t ^ 
principal as if ho wto ib^ la Id^ r 
notice < f dishonour, and tin* principal is mnit]. .1 ' 
like t>< ruxi to give notici' td dishonour. 

97. When the [>ririx t<; ^hom uoiie uj dj>Ka ur i'^ ih*^ 

When party to is but th. t .r- ,i. s 

whom notice given is p.it(‘hing tin notiiT icu >) e ^ 
dead. death, the noiM'i is NiiPb \ m 

When notice of dis- 98. Noticj oi dis)) >r ^ .c ^ 

honour is unnecessary. 


a) ^xhen it i« dispensed v ith bx iliv | ar ciuiciwi 
th«n to; 

h] in order to charge ihe draper uhtn r 

niaruled ]'a;xnu‘iii; 

i) \^hen the party charged could not '.ufT^ i unatr 

ant of not lee , 

il) xAhen the j)arty (‘niiiled to iK^iie*^ o nno coi du ^ 
search be found wi* lli»^ partx tv ji\t iotas 

is, for any oilit i ir.ison, unabh vnfL^’ur rvi\. fauh 
of his oxxu t > ^I\( ii : 

e) to charge thi‘ di ixwi^ wlun the aectpic’ i-, ,!]•>« . 

drawer; 

(f) in the cns< of a promis^jn nub' which is n g> 

tiable; 


(g) when the parts tnlitled to notice-, Lnowlnj,, tho facts 
promises i: conditionally to pay the arrount due 
on the instrument. 
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(11APTKB IX. 


OF NOTING AND PROTEST. 


Protest. 


Protest for better 
security. 


00. When a promissory nolo or bill of t\c‘bim^(‘ has been 

. disboiioiirt‘d by. non-afceptaneo oi' non- 

Noting. }»a\mciii, the holder may cause such 

lisliouour io b(' nott'd In a notary public upon the instrument, 
)V u])i)n a papi^' attached thereto, or partly upon t‘ach. 

tiuch note inusi he made within a reasonable tina' after 
dishonour, anj must sp(‘(*ify the date ol disho)iour, the reasons, 
it .uiy, .‘issiLrned l(jr siadi dishonour, or, if the instrument has 
not exprt'ssK dishonouivil, tlui reason why the Itolder 

treats it as dishonoured, and tlie notary \s char^^a s. 

100 W hcMi a promissory note or hill of e\(‘]j.m^e has 
Protest hiam dishonuuml by non-aeeeptanca* oi^ 

non-payment, tin holdca* may, witliin 
1 I'easonablf^ tune, eause bueh dishonour to bi' not( d and Ctu’ti- 
te d l)y a notary public. Such eirtiiieale is called a pioli-.!. 
When the a(‘(‘ef)t()r of a hill of excdiaiige has become in- 

„ ^ ^ s(.)l\(‘nt, or his credit has biaai pnbliclv 

Protest for better i i i i . » ii' 

security. unjaaKdn tl, befoi’e tlie matnnu ol 

l)ill, tlu^ holder may, within a reason¬ 
able time. cau"-i a notary public to demand bettin* stcinity of 
the acct^yitoi*, and on its btini^ ndusial may, within a rea'^omthle 
nme, can've sueli tacts to ))e noted and eiaditied a^^ af(>resjid. 
Siu'h ct‘rtiti(*ate is ('ailed a ])rot(‘st for latter security. 

_ . lol. \ protest undta* s» etion l<t6 

Contents of protest. _ ^ ' 

must contain— 

{aj r tla' instrument itstdl, or a litiaail transcnpt oi 
ilu instrument and of (W cry thing written ir 
]ninti'd tlnavmpfin ; 

f/i) the iianu* of tlic piu-son for wdioin and against vdiom 
the iusinimout has laam proU^sted ; 

(c) a ^tatunent that payment or acceptance, <a bt 

eenrits, as the ease may lag has Ixam dem mdt'd 
of such person In the notary puhlie; the temis A 
In- answer, if any, or a statement that la- ua\e 
n«) an-wor, or that ho could not be found , 

(d) when tht‘ note or bill has been disbonourtd the 

plac<‘ and time of dishonour, and, wlnn iadter 
M‘curit\ has been n‘fus('d, the place and tjnje of 
H'fusal; 

(V) the subscription of the notary public mabinj the 
prof (^st; 

if) in the evimt of an acceptance for honour or of a pay- 
namt for honour, the name of the person by wbmn. 
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of tljt person for whom, and the maimer in which^ 
^u(‘h acceptance or payment was otferea and 

A ijotiuy public nuu make the dcinfaitd meiitioijed in 
clause (c) ol tlii^ se(Hi()n either in person or by his clerk or, 
where aulbori/.ed by a^r(‘emeni or usag(‘, by registered letter, 
302. \\ brn a })r<)]i]isKoi*v note* or bill of exchange- is re- 
^ ^ Muired b\ laNv to be protested, notice 

fvt sue]) ])rot4*st must be go veil in^teau 
oi notice of di^-honmir, in tin* same manmr and subji'ct to tha 
^ame conditifais: but tlu* notiet' may be giv(‘n by the* notary 
public who makes tlie pi'otest. 

(‘xehunge drawTi payable at some other 
plae(‘ than th(‘ ])ia(*e mentioned as tlie 
rt'-^ichaice of tlie (lra\v(‘e, and whieli are 
dislioHOurc'd by noinacceptance* rnav. 
\\ithotit furl her presentnnait the 
(b'awcag hi- fa >teste<l for non-payment in the yilace spi‘citinl for 
paynenl. jaiid beiore or at maturity*. 

nun i)ilK ol (‘xehang(* must b(‘ protested i‘>r dis- 
lionf)nr wlim sucli protest is required 
iiy tlu‘ law of tlie placa* wliert' thoN are 
draw n. 

purposes of tliis Act, wdiere a i'ill or 
noi<* i- r<*(juiri‘d to bi' protested w itliia 
a sj)ecil'u'd tinu* o> before sunu further 
p}-oeee<ling is taken, it is siithciimi that 
i])e b )] iia^ been noted for pivAt st before tht' expiration of the 
^peeifif'd time ur tie* Taking of tin* yiroceeding; and tlie r >nnal 
proti'sl may la e\te)id(Ml at any tim(‘ thereafter as of tie date 
f the notiU'j. 


108. All bills of 

Protest for non-pay¬ 
ment after dishonour 
hy non-acceptance. 


]<M. k 


Protest of foreign 
bills 

IHIA. For tin' 

W^hen noting equi¬ 
valent to protest. 


CHAPTER X. 


OF REASONABLE TIME. 


in,'). In wliat is a reasonable time for pi' -ent- 

Re.«,„.ble time. pavTnent for 

giving notice of dishonour nnd for 
notine, recard ^hall be had to the nature of the instrumeni and 
the uMial course of dealing ^vith respect to similar insiruirif-nts; 
anrl. in ea](*u]ating Mieh time, public holidays shajl be excluded. 
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f(K>. If tlie bolder find tJio parly to ^^bam ooileo of Uis 
honour is given carry on busin‘s.-* r,r 

Reasonable time df /j^g difft n nt 

honour. Jufiec-s, such notice is given a 

reasonable time if it is dej^atcla-d !>,/ 
tlK‘ next post or on the day next after the day of dishonour. 

If the said parties carry on business or live in iiu- s.auc 
j)lac(% such notices is given within a reasonable time iT ii i.*' 
desp,itched in time to reach its de'-linatioii on thi' day iie\r a}t^>" 
the day of dishonour. 

107. A party receiving notice of dishcm.'Ur, \\l:io -k- 
Peasonoble time for enforce* his right against a prk^r ntinv 
tTi«nf mil ting such transmits the notice within a retison l<]. 

time if he transmits it vvithln tL sai-^ t 
tunc after its leceipt fi<3 he would have had to give notjce i{ L-' 
lind b(ym the holder. 


cnAFrT:K xt. 

OF ACCEPTANCE AND PAYMENT FOR HONOUR 
AND REFERENCE IN CASE OF NEED 


108 . When a bill of ovchange h'ls bem noted a prol« 

lor non-tu*(‘i [itaru^^ or " r b. 
hon^r MKUiriU, am v^r<un not a ]» 

aln*a(il\ liable tie rf‘nn mn^, ^itb 
consf‘crt- of the hold^T, b;\ yriting on iht* accf pi th 
lor the honour of um partv then ro. 

109. A person desiring to acdfu for honcee nui-. 

,, . - yTiting on tlu bill iind-r I » 


How acceptance for t . i i ^ i i i 

honourmugtbemade. *''«*, P*-^" 

the j/rolfsiel b']l lor tho r nonr ** * 

dravyif or of a pariicubu’ indorse r s\hoin In luirc.v^ m r, 

lor hoiiour. 

1 lb. \\ ]k n* llu* acc ' m m . i 
Arceptancenot ftpeci- t \pri s-, 1< r A\boM‘ hononi u i- ’P'i 

tTonLritUmade***' U' ^t'lUud to be V d- fur ' 

hiuiour of the dniwer. 

111. An acceptor for honour bind'^ himself to nJi purt 
* sub^eeiucnt to the parf‘V yh^ 

tdSS,"*'""'" '“'"O'"- l"- "■'"Pls to fV tl„. omo, 

of the bill if tlie drawee dt'* i.ot. a 


f ying for whose 
honour it is made. 


Liability of acceptor 
for honour. 


such party and all prior parlies are liable in their Tvs|>e<‘tnc 
capacities to compensate the aceepk.r for honour for all loss or 
damage sustained by him in consequence of such acceptance'. 
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But an acceptor for lionour is not liable to the holder of the 
bill unless it is presented (or in ease the address ^iven by such 
acceptor on the bill is a place other than the place where the bill 
is made payable), forwarded for presentment, not later than the 
day next after the day of its maturity. 

112. An acceptor for honour cannot he charged unless the 
bill has at its maturity been presented 
Whan acceptor for drawee for pa>nient, and has 

^nour may a c arg- been dishonoured hv him, and noted or 

protested for such di'shonour. 

IIB. When a bill of exchan«,^e has been notenT or protested 
^ , for non-payment, am person mav pay 

Payment for honour. any'party 

liable, to pay the same, provided that the person so paying or 
his agent in that behalf has previously declared before a notary 
public the party for w’hoso honour he pays, and that such dec¬ 
laration has been recorded by such notaiy public, 

114, An\ person so paying is entitled to all the rights, in 

respect of the bill, of the holder at the 
Right of payer for time of such payment, and may recover 
from the party for whose honour he 
pay« all sums so paid, with interest thereon and with all 
e\{)eiises properly incurred in making such payment. 

115. Where a drawee in case of need is named in a bill 

of exchange, or in any indorsement 
Drawee in case of thereon, the bill is not dishonoured 
need until it has been dishonoured by such 

drawee. 

Acceptance and pav- draw’ee in case of need may 

ment without prote.t. p^^ the bill of exchang'e 

wifhoub previous prolest. 


CHAPTER XTI. 

OF COMPENSATION. 

117. The compensatioo payable Lp ca'-e of di^-honour of a 
promissory note, bill of e'xclii«nge ('r 
MiUon ******’”*^' <’heque, by any party liable, to the 
_ holder or any indorsee fehall be detel- 
tninded by the following rules;— , 

(a) the holder is entitled to the amount due upon the 
instrumenT, together with the expenges properljj 
inourred in presenting, noting and protesting it; 

90 
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when the person charged resides at a* place different 
ihom that at which the instnmKiiit uas payable, 
the holder is entitled to receive such sum at jthd 
current rate ot exchange betw(‘ou the two places; 

(rj an indorser who, being liable, has paid the amount 
due on the same is entitled to the amouril so paid 
wdth interest at six per eentuni per aiujuni trom 
the date of payment until tendiT v>r rfaiization 
thereof, together with all expenses caused by 
dishonour and payment; 

(d) when the person charged and such indoTvi r jeside at 
different places, the indorskir is entitled to receive 
such sum at the current rate o. cxchangL between 
ihe two places; 

(cj the party entitled to compeDsation m.y draw a bill 
upon the party liable to eompfnsute lutn, payable 
at sight or on demand, for the amount flue to 
him, together with all expenses propirls incurred 
by him. Such bill must be acconip *ni d \>y the 
instrument dishonoured and liie protest tlnr^of iii 
any). If such bill is dishonourod, thi* party dis¬ 
honouring the same is liable to rnid.e f' 'luponsa- 
tion thereof in the same mania*r as m the f-ase of 
the original bilJL 


CHAPTEE Xin. 


SPECIAL RULES OF EVIDENCE. 


Presumption «s to 
negotiable I n s t r u« 
ment 


118. Until the <-ontniry is i 'oved, 
the following j»rcHumpt)onF be 

made;— 

(а) that eveiy negotiable instnmrH nt was made o^awu 

- ., . for consideration, and that c\f T^^ suck 

orconsidration; instrument, when it has been aci^i'ted, 

indoised, negotiated or transffjrrcd, was accepted, 
indorsed, negotiated or transforr<^d Jor i-oiuidera- 
tion; 

(б) that every negotiable instrument bearing a daft was 

as to date; made or drawn on such date, 


{c) that every accepted bill of exchange was a’ C'^pted 
as to time of accep* within a reasonable time after iis date 
» and before its maturity; 

(d) that every transfer of a negotijd>le mRtrum€.nt was 
as to time of transfer ** made before fts maturity; 
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(c) tlial. tbo indorsements appearing upon a negotiable 
as to order of indorse- instrument were made in the order la 


that holder t« 
holder in due course 


ment ; hich they appear thereon; 

(/i tJiat a lost promissory note, bill of exchange ot 
as to stamp cheque was duly stamped; 

{y} that tlie holder of a negotiable instrument is a holder 
in duo course: Provided that where 

holder in dlfe'Uur'Le* i“'^trument has t.rcn obtained from 

its lawful owner, or from any person m 
lawful custody thereof by mtaiis of an ofience or 
fraud, or has bf*(*n obtained trom the maker on 
acceptor Ua-reof by means of an offence or fraud, 
or for unlawful consideration the burthen of prov¬ 
ing that the holder is a holder in due course lies 
upon him. 

119. In a suit upon an instrument wdiiidi lias been dis¬ 

honoured, the Court shall, on proof of 
Presumption on th(' protest, presume the fact of dis¬ 
proof of protest. hoDour, unless and until such fact is 

disproved. 

120. No maker of a promissory note, and no drawer of a 

bill of exchange or cheque, and no 
Estoppel^ ^ agrainst acceptor of u bill of exchange for the 

dtry^'of^inltJimlnt***" honour of tin- drawer sball, in a suit 

thereon by a holder in due course, l>e 
j'enniited to deny the validity of the instrument as originaUj 
nijide or drawn. 

Vil. ^o maker of a promissory 2io<e and no aceoptor of a 
bill of exehajige f^avable to order shall, 
Estoppel against ^ thereon h\ a hold( r in duo 

SyeTto iSse.^ "" be pen ait real to deny the 

payee's capacu; , at the date* of tlij& 
notf or bill, to indorse the same. 

122. No indorser of a negotiable instrument shall, in a 
Estoppel a g a i n 81 thereon by a subsequent holder, 

denying signature or be permitted to deiiv the signature or 
capacity of prior capacity to Contract t>t any prior party 

to the instrument. 


Presumption 
proof of protest 


Estoppel against 
denying original vali¬ 
dity of instrument. 


Estoppel against 
denying capacity of 
payee to indorse. 
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OF CROSSED CHEQUES. 


Cheque crossed 
specially. 


323. a cheque bears across its face an additicm 

, ot the words “and coinpanv” or any 

*^*^^**^ abbreviation thereof, between two 

parallel transverse lines, or of two 
parallel traiis\erse lines simply, either with or without the words 
“not nc‘i;otial)le,” that addition shall be deenital a crossing, and 
tlie cheque ^h^ 1 ll bo detailed to be erossed generall}. 

32-1. \\’liue a cheque bears aeToss its face an addition uf 
, the name of a banker, either with or 

^s^iaUy*^ without tile wmdn “not negotiable,’' 

that addition sliail be deemed a (toss¬ 
ing, and the elu qiie shall be deemed to be crossed speeiall>, ind 
to be crossed to that banket. 

323. \Vht>re a eheque is uncrosst^d. 
Crossing:after issue. tile bolder inajy cross it geiieially or 
sptcialh. 

Where a elieque is eiossed uenetally, the hoitler nia\ eioss 
it sjieciallv. 

Wilt II* a (dieqiH is erosSts] Lreiviallv or specially, tlu‘ holder 
may add the words “not negotiable." 

Wh<*r(‘ a cheque is eross(*(l speei<d]\, the bankt r to wliom 
it is crossed may again eioss it specially io another banloa*, Iiis 
agent, for collection. 

12G- Where n eheque is (aossed 
Payment of cheque generally, the banker on w’horri it is 

crossed sr^nerally. drawn shall not pay it othcrw is(‘ 1han 

• to banker. 

Wliete a clu'qne is crossed speciallv, the banker on w lioni 
« ^ r it is drawn shall not pay it otherwise 

crossed. banker to whom it is 

crossed, or his agent for collection. 

327. Where a clnujiie is cross'd specially to more than one 

banker, eveept when crossed io m 

Payment of cheque agent for the purpose of colle(*tion. ilm 

crossed specially more i i j in 

than on<^. nanker on wlioia it is drawn shall 

lefusi' jijvmtnt thereof. 

328. kVlnu’e the hanker on whom a crossed clu‘qtuj is 

Payment in due drawn has paid the snine in due course, 

course of crossed the banker paying the cheque, and (in 

cheque. case such eheque has come to the liands 

of tile payee) the driuv(*r thereof, **hall respectively be entitled 
to the same rights, and be jdaced in the same position in jll 


Payment of cheque 
crossed grenerally. 


Payment of cheque 
crossed. 


Payment of cheque 
crossed specially more 
than once. 

328. kVliere the 

Pasrment in due 
course of crossed 
cheque. 
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prospects, as they ’svoiild respectively be entitled to and placed 
iu if the ttiiiount of the cheque had been paid to and received 
by Ike true owner thereof. 

320. Any banlver pacing a cheque crossed generally other¬ 
wise than to a DO, her, or a clieque 
Payment of cros«ed crossed special)y otherwise than to ih© 
courseT baJiker to whom the same is crossed, or 

his for (‘ollt'i.' on, being a banker, 

slial] be liable to the true owner of the 'ieque lor any loss he 
may sustain owoug to the c'lieque having i ..on so paid. 

130. A person taking a cheque l ussed generally or 

, ... specially, bearing jn either case th© 

e SabU*”"”^ shall »ot, have. 

” ' and shall not be -.arable of giving a 

better title to the chequi* than Uiat whieli ib<' person from whoui 
he took it had. 

131. A banker who has in good fahh and without negli- 

g(‘nce received pay^ lent for a customer 
oi a cluMpie geuerally or 

vpeeially io Inniscshall not, in ease 
tlie title to the (•]>» proves defective, 

tht tnn' owner or u cheque liy reason 


Non-liability of ban¬ 
ker receiving pay¬ 
ment of cheque. 


meur any 1ia))ility to 
only of liaving lec'oived such paymtsil. 

lirphnuduni —\ I) inker leeeues of a crossed 

< luMpie lor n eusiomer wdlun the meaninj of this section not- 
^\ ithstandiiig timt lie Ins eu'*"lomer’s account wdtli the 

nnount of ilie (‘heqiio ht‘fore reccivinj rsiyi-iont thereof. 


t IlArTJiU \v. 

OF J^ILLS IN SETS. 

33/2. Bills of eveliange may he dravn in p^ris, eaeli part 
'Set of bills hi'ing nuiubcned tel (jontaming a ])ro- 

M^ion iliat it '-h. d continue paxahlo 
only so long a> tlie oiheis remain unpaid. AV the ])arts logelher 
make a set , but tlie whole set (‘oustitiues one bill, aiul is 

<'\linguislie(l wlion one ol tlie parts, d a ^^]*arate bill, would ho 
^ ^xtingnished. 

I'".t'cvpf 10 n ~ When 'i person ni'cepts indomes difft*vent 
pai'ts of the bill in I’aNoni* of difl'ertmt n'^rsons, he and tho 
subsequent indorsers of each part are ]ia]>It on such part as if it 
A^ere a separate bill. 
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133. 


Holder of first ac¬ 
quired part entitled 
to all. 


As between holders in due course of different partR 
ol the same set he who first acquired 
titJe to his part is Entitled to the other 
parts and the money represented by thv- 
bill. 


CHAPTER XYI. 

OF INTERNATIONAL LAW. 


the 


134. In the ab'^enoe of a contract to the contrary, _ 
liability of the maker or drawer of a 
foreign promissory note, bill of e\- 
chango or cheque is regulated in all 
essential matter^ by the* law of the 
place where he made the instrument, 
and the respective liabilities of the acceptor and indorser bj; 
the hw of the place w'here the instrument is made pavabie. 


Law governing liabi- 
Itiy of maker, acceptor 
or indorser of foreign 
instrument. 


Ill u miration. 


A bill of exchange was drawn by A in California, where the rated interc«»( 
h 25 per cent., and aeceptedb> B, payable in Washingltni, here tbe rate 
of interest is 6 per cent. The bill is indorsed iti British India, and is 
tbshonoured. An action on the bill is br<iuglit against B itt Bril isli India 
He is liable to pay in||ere 3 t ut the rate of 6 per ^ent only, but, if \ is eUarged 
as dra;\er, A is liable to paj interest at the rate of 25 per rent. 


J3n. Where promiibsory note, lull <:>f exchange oi' cheque* 
' 1 *^ made pat abb in a ditU'rtuil place 

Law of place of from that in uLicii it is made c»r in- 

iT^nour ®**^****'* doised, thc^ l,i\v oi the place where ii is 

made ptuabb* determine^ what con 
slituies dishonour and wild notice <d dishonour is sufficund. 


JIhisi ration. 

A bill of exchange drawn and indorsed m British India, but accepted 
payable in France, is dishonoured. The indorsee causes it to be pr<»- 
tested for such dishonour, and gives notice thereof in arcoidance with 
the law of France, though not m aioordance with the rules herein con¬ 
tained in respect of bills which are not foreign. The notice is sufficient 

136. If a neguliuble instrument is made, drawn, accepted^ 
or indorsed out of British India, but 
Instrument made. accordauce with the knv of J^iritish 

lndia““but'’in ."cor- - the eireumsi ance that any agree- 

dance with its law. uient evidenced by such lustrunient is 

invalid accordin^j do the law' of the 
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country wherein it whs entered into does not nvalidate aPY 
subsequent acceptance or indorsement made thereon in Britjah 
India. 

137« The Haw ot any foreign country regarding promissory 
notes, bills of exchange and cheques 
Pr^mption as to shall be presumed to be the same as 
iCoreiiia law. ihat of Bntish India, unie^is and until 

the contrary is proved 


•*/ 


CHAPTER XVII. 


Pow^r to appoint 
motafles public. 


NOTARIES PUBLIC- 

138. The Central Govemmeni may, from ti^t‘ to time, 
by notification m the otiK kjI Gazette, 
appoint any person, r y r.arnt or by 
\irtue oi his oflite, oo a notary 

public under this Act and to exercise his /uiKtion- as such 
within any local area, and miy, by like notiljc Htion, remave 
liom office any notary public appointed uDde^- tbn Ad. 

139. The Central Government may, irom nm to time, bx 
notiticdiion in the otfifiaJ G make 
rules consistent with thi*^ Ad ior the 
^idance and coitrol ci notanes public 

appointed under this Act, and may, by such rules ^ >mon^ other 
a^atters), fiv the tees payable to such 


Powor to make rules 
for nolaries public. 


SCHEDULE. 

[Enuctnwnts rtpealed J 

Ti( pealed by the Repealing and Amendma Ati 1891 
{XII of 1891). 
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